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PREFACE TO THE SECOND EDITION 

This edition has been carefully levised and brought up-to-date. 
'Oidments in the law, e.g., in the law relating to Carriage of 
! i) Id by Railways, in the law relating to registered Companies, 
‘'e been noted. Comprehensive Chapters on the Company Law, 
amended by the Indian Companies (Amendment) Act, 1951, 
id on the Law of Banking Companies, make this work now a com¬ 
prehensive book on Mercantile Law. Of course, Company Law is 
•' itself a subject for a separate treatise, by reason of its great 
importance and length; nevertheless an adequate treatment of the 
subject can be had in a single lengthy chapter in a book on Mercantile 
Law. That has been done in this edition. The inclusion of the 
Texts of the Indian Contract Act, the Indian Sale of Goods Act, the 
Indian Partnership Act, the Negotiable Instruments Act, lend a 
further utility to this book. 

I have thought it fit to include in this edition the law relating 
to factories, workmen’s compensation and payment of wages, as 
these are important topics in Industrial Law. The inclusion of 
Industrial Law will make this edition very useful also to students 
of the Universities by the syllabuses of which Industrial Law also 
has been prescribed for study for the B. Cora. Degree Course, 

The same easy and lucid Chapter by Chapter style has been kept 
up in this edition, and I am sure the students will find in this work 
ail that they need for a detailed, thorough and scholastic study of 
Mercantile Law. Businessmen and practitioners will find in this 
edition a very useful book of ready reference. 

My thanks are due to the Standard Accountancy Publications 
Ltd., for every facility afforded, and to the British India Press, 
Bombay, for the neat, speedy and efficient printing. I am thankful 
to B. D. Birdy, Esq., B.Com., F.C.A., Chartered Accountant, 
Bombay, Prof. S. K. Dutt, M. A., B.Com., of Calcutta, Prof. U. V. 
Desai, M.A., LL.B., Advocate (O.S.), Bombay, Prof. N. K. Desai, 
B.A., LL.B., Advocate(O.S.), Bombay, and Prof. R. C. Shukla, M. 
Com., LLB., Bhopal, for some valuable suggestions. 


November, 1951. 


M. J. Sethna. 



PREFACE TO THE FIRST EDITION 


I have great pleasure in laying before the Mercantile Commu¬ 
nity, the student world, and our practitioners, this lucid and com¬ 
prehensive work on the Mercantile Law. My success with my 
work: Indian Company Law, and the earnest requests of my 
students, that, with all my experience of over twelve years in the 
teaching of Mercantile Law and Company Law and Practice, I 
should write a book on Mercantile Law, in a novel style, have led 
me to the writing and the publishing of this text book wWch, I am 
confident, will receive warm welcome. 

This boolc is meant to seiwe the purpose of a comprehensive 
text book for the students reading for the various law and com¬ 
merce examinations, including the higher, examinations; the work 
is made very useful for the business man by the inclusion of business 
expressions and several very useful Forms. List of Stamp Duties 
on Documents, and a list of Periods of Limitation are also given; 
these very much augment the practical utility of this work and con¬ 
stitute it a valuable handy reference book for the practitioners also. 

Commercial Law is a subject of growing importance and interest; 
and no man of business can do well without a good knowdedge of it; 
a fortiori so, in an age of complicated laws. To the business man 
the subject of Mercantile Law is as useful and important as Company 
Law; hence every businessman should have a fairly good know¬ 
ledge of the various and vast studies included in the scope of Mer¬ 
cantile Law. ■ 

For helping me in examining the })roofs of this work, my thanks 
are due to Mrs. J. M. Sethna, Mrs. Khorshed M. J. Sethna, M.A., 
B.T., L.T., and R. J. Sethna, Esq., B.A., B.Sc., B.E. (Civil), 
LL.B. 

My thanks are due for the help received from the interesting 
and illuminative article: Registrable Trade Marks, by K. S. 
Shavaksha, Esq., B.A., (Oxon), Barrister-at-Law, published in the 
Indian Law Review, Vol. I, 1947. 

I thank the British India Press, Bombay, for having afforded 
facilities and for the efficient and neat execution of the printing of 
this work. 


July 1949, 


M. J. S. 
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INTRODUCTION 


MEANING, SCOPE, ORIGIN AND GROWTH OF INDIAN 
MERCANTILE LAW. 

What is Indian Mercantile Law ? 

Indian Mercantile Law is all that body of laws governing 
the business relations and the commercial activities of men in 
civilised society. Commercial or Mercantile LaAv, also know'n as the 
Law Merchant (the Lex Mercatoria), embraces all the legal rules 
concerning business transactions. It includes within its scope a 
variety of subjects—it includes every legal principle affecting or 
governing business transactions. 

Indian Mercantile Law deals, inter alia, with the legal principles 
relating to valid agreements and says how valid contracts can be 
made and entered into. It lays down certain principles of law—well 
established by business custom and usages of trade—regarding 
the various mercantile transactions. It deals, for example, with 
contracts of partnership, sale of goods, agency, bailment, contracts 
regarding bills, promissory notes, hundis and cheques, it deals with 
different kinds of insurance and regulates the doing of insurance 
business. It deals with the law relating to Carriage, Arbitration, 
Insolvency, and limitation of suits. It deals also with the law 
relating to registe^red Companies, and the law relating to the pro* 
tectiou of incorporeal property rights, such as rights relating to 
trade-marks, trade-names, copyright and patents. 

Origin and Growth of Indian Mercantile Law 

Sources.—The Indian Mercantile Law' ow'es its origin in Custom 
and Usages of Trade. As has been said, usages of trade and con¬ 
ventions guide and make the law'. In order, how'ever, that a custom 
may be accepted by a law Court, it must be reasonable and well 
established. The custom sought to be accepted by the law must have 
well stood the test of time. Even today, customs and conventions 
can override the law {Modus et conventio vincunt legem). 

With the raw material of customs the judges in Courts of law 
wrought up their judgments. This important contribution of the 
judges is found in what is known as the CommOD Law of England. 
The Common Law' or the Unwritten Law of England implies all those 
judicial decisions found sc^attered in the law' reports, and based on 
customs. The law reporters heralded to the world these decisions 
which soon got the force of precedents, i.e., judgments to be followed 
by brother judges w'henever the same point of law is involved. 



±TXX!iXW..£\.X>l xxijlli 


Then followed the Acts of the Legislature giving effect to the 
principles of law as laid down by the judges, and giving effect also 
to the usages of trade. 

The laws made by the Legislature arc given effect to by the 
judges who interpret and explain the law. That gives us what 
are known as the precedents made by the judges. Precedents are 
cited in the Courts, with a view to helping the Court to arrive at 
its decision. A precedent made by the Privy Council is binding 
upon Courts in India. 

Then followed the principles of Justice, Equity and Good Cons¬ 
cience to modify the law, make it more flexible and more in accor¬ 
dance with the princ‘i]ilcs of natural justicti—to act like a filter on 
the lens of the law and thus soften it and remove its rigidity. 

The History of the Lex Mercatoria.— The Law Merchant is 
originated in custom. Tn times of old, evidence of custom was 
recorded by the judges who on the strength of such evidence hiised 
their decisions. If the ('onrt was satisfied that a custom or usage of 
ti adewasa l easonable one, well rec ognized by la})se of time, it accejfl- 
ed and gave effect to such custoju. The decisions given by the 
judges constituted tin* Common Law of England. The (Vmimoii 
Law wfis supplemented by Acts of the Legislature. 

In the reign of Queen Anm*, Lord C^hief Justice Holt rendei’ed 
a good deal of seivice in this branch of tin' Lex Civile. And in 
the reign of George III. Lord Chief Justice Mansfield, by n'cognizing 
the customs and usages of trade as evidenced by mercliants ol 
repute, laid,the foundation of the Mercantile Law. 

Later, the principles of the Common Law were siip]jlen>ented by 
the principles of justice, equity and good conscience. To makt' the 
rigid ])rinciples of the law more flexible and in consonance' v itii 
justice, equity came in lilie a filter that acts on the lens of a camera. 

In India before the passage of the Indian Contract Act, 1872, 
the Mercantile Law w'as in no way settled or uniform. If both the 
parties to the dis])ute were Hindus, the Hindu Law was applied to 
determine the dispute ; if both were Mahomedans, the Mahoinedan 
Law W'as applied. If the parties were of different communities 
the law' of tlie defc'iidant was ap])lied. In the case of persons other 
than Hindus and Mahomedans, the princij)les of the English Law 
w('!■<' apiflied, in the jurisdiction of the High Courts; in places 
outside the Presidency towns, the judge was at liberty to apply 
the rules of justice, equity and good conscience. 

With the passage of the Indian Contract Act, 1872, the law' 
Avas made uniform. The Hindu Jjaw', as also the Mahomedan Law. 
ceased to be applicable, as regards mercantile transactions. It 
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may be noted that nothing in the Indian Contract Act, 1872, affects 
any well-recognized custom or usage of trade. For example, the 
Hindu Law rule of Damdupat, according to which a Hindu debtor 
is not bound to pay at any one time a sum of money, by way of 
inteu'st, exceeding the ])rincipal, is still applicable, and is recognised 
by the Bombay High Court and by the Calcutta High Court. Ac- 
eordiiig to the Bombay High Court, it is sufficient ground, for appli¬ 
cation of the rule, that the original debtor is a Hindu. According 
to the Calcutta High Court, which recognises the rule in its ordinary 
original jurisdiction, both the parties must be Hindus. So also, 
the Mahomedan Law rule of pre-emption is another example of the 
application of custom. 

The Extent to which the Indian Law Merchant follows the English Law 

Most of the Indian Commercial Law is based on the English 
Mercantile Law. Where some Indian custom or usage of trade differs 
from a corresponding English usage, the Indian Law deviates from 
the cojTesponding well estabhshcd English principle. Indian Law 
follow^ the English Lav so far as Indian conditions permit. With 
soiiu* points of difference, the Indian Conijianies Act, for example, 
follows the English Companies Act. 8o also w'^here an Indian Law 
or Statute is so drafted as to diffei’ from a corresponding English 
lav or statute, the ('ourts in India must follow what is in the Indian 
Law, and not W'hat is in the English Law. 

Indian Commercial Law mostly codified 

In India most of the TMcrcantile Law is codified, i.e., embodied 
in Acts of the Legislature. WTiere the eorrcsjionding English Law 
is in th' same words as the Indian section, the English decisions 
do appl_, here also. Also A\here the Indian Law is silent on a point, 
the English decisions apply, if the Indian custom or conditions do 
not disallow such application and if the legislature has not deviated 
deliberal‘ily. In India, English decisions are of a guiding and per¬ 
suasive, but not of a binding, efficacy. 



CHAPTER I 


CONTRACTS UNDER THE ENGLISH LAW 

Specialty Contracts and Parol Contracts 

Contracts, in English Law, are either (1) specialty contracts, 
also known as deeds or contracts under seal, or ( 2 ) parol or simple 
contracts. 

A specialty contract or deed is a contract under seal. Sucl|^ 
a contract must be signed, sealed, and delivered by the promisoi^ 
to the promisee. The contract may be written or printed or typed 
or otherwise contained on paper or parchment. 

A simple (or parol) contract is a contract which is not unde:' 
seal. Such a contract may be oral or in writing ; it may be express 
or implied. 


Distinction between Indenture and Deed Poll 

At one time an indenture used to be distinguished from a de.‘d 
poll, an indenture being a document having its edges indenhid, but 
a deed poll having a square cut. There is no difference now so far 
as the legal consequences of such documents are conceriKid. Both 
have the same legal tenacity, validity and consequences. 

Specialty Contracts and Simple (or parol) Contracts distingliished 

(1) Specialty contracts are under seal, either as indtlnture or 
deed poll. Simple or parol contracts are contracts which are not 
under seal ; simple or parol contracts may be express, implied, oral 
or in writing. 

( 2 ) A specialty contract requires no consideration; but a simple 
contract requires consideration. 

(3) In a specialty contract, statements made in it are .conclusive 
eAudenc'e or proof of their truth ; oral evidence cannot bf given, in 
a Court of laAV, to dispute or falsify such statement in tliC; contract, 
unless fraud, mistake or duress is proved. But in a sim[jle or parol 
contract, oral evidence can be given to dispute the cornjctness tf a 
statement in such contract, as such statement is only presumptive 
and not conclusive evidence. 

(4) A right arising out of a simple or parol contact is barred 
if not exercised for six 5 'ears ; but in a specialty contrict the period 
of limitation is 20 years, i.e., the right arising out of sach a contract 
becomes barred if not exercised for 20 years, or in some cases 12 
years. 
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Estoppel by Deed 

In a specialty contract (under seal) there may lie a statcm(‘nt 
made by on(‘ party only (but not by the other party) to the contrad 
J«i such a case that statement binds that party alone, and mtt \\\j 
other part}’. This is known as ‘'estoppel by deed”, i.e., that paiy 
cular party is prevented from denying his own statement, uni/ 
ic proves that he made that stattunent due to mistake or franc/ 
the other party or Iteeause of duress by the other party. 

Document “Escrow” 

A document is said to be ulien its operation is niadf 

conditional and it is hanch'd ov(T to a ])arty other than a party to 
the contract to hold it till the ha])|)enina of the contingency. 

Contracts required to be in writing, under the English Law 

Ibider Section 4 of the Statute of Frauds :— 


(1) A contract for sale of goods of the value of £ 10 or upwards 
must be in writing, oi' there must be some note or notes, or memo¬ 
randum or some other evidence in writing, or evidence otherwise to 
witiu'ss the existence of such a contract (e.r/.. the fact that the con¬ 
tract has alread}' been iierformed in jiart—that a part of the goo((^^ 
have been delivered to and ai-ce])ted b}’ the buyer—or that til 
buyer has paid some earnest money or de])Osit for the jierformanf 
of his contract). 


A enters into a contract with l> to sell to him goorts (ViZ4 
hundred bags of floui). The price payable exceeds £ 10. Thij 
contract is not in writing, but the buyer has paid £ 5, by way ot 
eai’iiest money or deposit. Can the oral contract be enforced at law’ ; 
Yes, though the contract is not in writing, it can be enforc-ed because 
^^'lere has a payment of earnest money, and that fact show'.- 

Ihvt ther’i ^^‘’lly a contract of the type alleged. The same woulc 

’ jf- if there had l)een, instead of payment o 

^ In O'e"'' a part performance of the contract bV’ 

‘Ot recognized becau<e fh . 

\ U-t wc-ll re^ogui.,?! 

Indian CoXt^ioM^? 1] 



CHAPTER II 


The Law of Contracts forms the substratum of the Commercial Law 

The law relating to contracts forms, so to say, the substratum 
of the mercantile law'. As much of the commercial law is based 
on the law relating to agroements, it is of great importance that the 
reader should have a thorough understanding of this branch of the 
law. 


What is the Law of Contracts ? 

The law relating to Contracts is the law that deals mainly with 
valid agreements, i.e. agreements enforceable at law. 

In law, a contract is an agreement which is enforceable at law. 
All contracts are agreciuents, but all agreements are not contracts. 
An agreement may be for an illegal object, or may be between parties 
who are not oa])able of enteiing into it; or it may be entered into 
through mistake common to both the parties ; in any of such cases 
the agreement is not a contract for it is not enforceable at law. 

The various Acts relating to Contracts 

We have the Indian Contract Act, 1872, which deals with the 
general -principles embodying Contracts. The Act mentions the 
elements necessary for a valid contract; it says what persons are 
capable of entering into enforceable agreements ; it mentions the 
cases in which agreements which are not absolutely unenforceable 
are enforceable at the option of only one of the parties to the coi 
tract; it declares certain kinds of agreements void as being opposf 
to public policy ; it deals with suretyship agreements and agreemei 
of agency ; it deals with tlie general principles of the law relati; 
to valid and enforceable agreements. 

We have the Indian Sale of Goods Act, 1930, which deals o.*. 
with the law relating to contracts of sale or purchase of goods. 

The Negotiable Instruments Act, 1881, deals with contracts r 
promissory notes, bills of exchange and cheques. 

The Indian Partnership Act, 1932, lays down important | 
sions relating to partnership contracts, and mentions the r* 
duties and liabilities of partners, and the rights, duties and liab 
of outsiders dealing with the partners of a firm. It says how ; 
differs from a registered company, and makes provisions for 
tration of firms. 

The Indian Insurance Act makes important provisit 
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ESSENTIALS OF VALID AGREEMENT 

A valid agreement is called a contract. All contracts are 
agreements, but all agreements are not contracts. 

A contract implies an agreement between two or more persons 
to do or not to do something ; when one of the parties to the agree¬ 
ment signifies to the other party or parties his willingness to do or to 
abstain from doing something, with a view to obtaining the assent of 
the other party or parties to the doing or not doing of that something, 
he is said to make a proposal. If the party or the parties to whom 
the proposal is made signify assent to the proposal, the proposal, 
or the offer, as it may be termed, is deemed to be accepted. When 
a proposal is accepted, it gives rise to what is known as a promise. 
The person making the proposal is called the proposer or promisor ; 
the acceptor of the proposal is called the promisee. The promise 
is also known as an agreement. If the agreement is enforceable at 
law, it is called a contract; but if it is not enforceable at law, it is 
termed a void agreement. [Sec. 2] 

The essentials of a valid agreement are 

(1) A lawful o£fejL.accepted unconditionally ; 

(2) A lay^ful object; the agreement must not be opposed to 

public policy or good morals or the interests of the 
State; 

(3) The c apa city a^law to enter into a valid c o ntrac t . [The 

parties to the agreement must have the capacity to 
contract]; 

(4) Consentnf the p arties tp thp a greement . [The parties must 

have understood the same thing in the same sense; 
in other words, there must not be any mistake common 
to the minds of the parties to the agreement]; 

(5) Freedom from v aguenes s. [There should not be such 

vagueik as would'render the agreement unascertain- 
able ana erefore void] ; 

(6) Possibili ^ of performance [The agreement should not be 

to do an ffipdssibTe^^n^] Lex non cogit ad impossibilia; 
iinpossibilum nulla obligatio (The law does not compel 
what is impossible; impossibility nullifies an existii^ 
obligation); 




0 


MfiBdANtHJfi LAW 


(7) Writing where required by some Act or Law. [Where writ¬ 

ing is required, the agreement must be in writing ; and 
where both writing and registration are required, the 
agreement must be in writing and registered] and 

(8) Presence of consideration. [The agreement must, as a 

rule, be for some consideration; it should not be out 
of a desire to do something voluntarily, though there 
are cases in which consideration is not necessary]. 


[Sec. 10 of the Indian Contract Act.] 
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CONSIDERATION 
Meaning of Consideration 

When one person does something, or agrees to do something, 
or abstains from doing something, or agrees to abstain from doing 
something, or has done or has abstained from doing something, for 
another person at hiS desire, the act or abstinence is called the 
consideration for the promise made by the other person. (Sec. 2 
Indian Contract Act.) Thus if at the desire of A, B agrees to paint 
a picture for him at an agreed remuneration, the painting of the 
picture would be regarded as consideration moving from .B, and the 
remuneration offered by A to B ^ould be regarded as consideration 
moving from A. [Sec. 2 of the Indian Contract Act.] 

According to the En glish Law , consideration can move irom tue 
promisee'KuFnofTrmn*any other person.' But under the Indian law, 
it may move from the promisee or any other person. (Chinnaya Rau 
V. Raraaya, 1881, 4 Mad. 137 ; Samuel v. Ananthanatha, 1883, 
6 Mad. 351.) [Sec. 2 of the Ind. Contract Act.] 

Types of Consideration 

Consideration may be classified into (1) past consideration, 
(2) present consideration, or executed consideration, and (3) future 
consideration or executory consideration. 

When a person promises to compensate another or to do some¬ 
thing for another in return for what the latter had done for the 
promisor in the past or before the making of the promise, the pro¬ 
mise is said to be for past consideration, i.e., consideration which 
^took place in the past. Thus, if at the desire of A, an infant, B 
had supported the infant and brought him up, and A on attaining 
majority and earning a living made a promise to B to compensate 
B for what B had done for A in the past, this is a past consideration 
for which the promise is made. Under the English law past c on- 
. ajderatmn is no consideration : so the Ulu^ration citeH here'lsrouiT, 
so far as the enforcement of the promise goes, show that the promise 
is not enforceable in England. But under the Indian law, past 
consideration is good consideration because of the use of the words 
“has done or abstained from doing” iii the definition of consideration. 
It is for this reason that such a promise, as in our illustration, would 
be enforceable in India. (Sindha v. Abraham, 1895, 20 Bom. 755 ; 

also Lampleigh v. Braithwaite, 1 Sm. L. C. 141, regarding the 
, on the point in England). 
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1 Present or executed conaideration means consideration which 
takes place simultaneously with the ]>romise,/c.(/., A goes to a hook- 
seller and buys a book, and i)ays the price on the sj)ot. The consi¬ 
deration, in this c-asc, is present or ex(‘ciit('d, because it is j)erformed 
tlu're and then by ))oth the parties. A (lelivcis the goods to T5, 
and I! yjays hint the ytrict' for the goods delivered. In this case also 
the consideration is (‘xecuted or jtresemt. 

Future or executory consideration mt'ans consideration which 
is to take place at a liiture date, as when there is an airreement to 
deliver goods or to render seiwices at a future' (bite or aftt'r it sti])iV 
lated period. Lhtder the Indian Law ]ires('nt or executed considerit- 
tion as well as ('xc'culory or futurt' considc'iiition arc valid ; iind s(' 
iilso in Lnglaiid. lint as regards past consuh'ration it is valid in 
Indian law, but jtot under the English law. 

ANALYSIS OF THE CLAUSES IN THE DEFINITION OF CONSI¬ 
DERATION AS GIVEN IN SECTION 2 OF THE INDIAN CONTRACT 

ACT 

(A) Desire of the Promisor Essential 

In order that there may be consideration at bnv, it is essentiid 
that whiit is doiu' must hiive Iteeti doin' at t he dgsire of UtL' jn'omisor, 
an(J_^not volimtarilj'^. A s('es IJ's house on lirt'. A volunfarily 
riisFu's To Tl's "lieli». There is no consideration here, but , voluntary 
act. But it A goes to B’s heljt at B’s desire, there is good considera¬ 
tion, becjtiise A did not wish to do the act gratuitously.^ 

In Durga Prasad v. Baldeo, 1881, 3 All. 221, it was held that 
where the dt'fcndants had agreed to jtay to the plaintiff a coniinission 
on articles sold by them in a maiket where they had shops, in (‘on- 
sidt'iation of the ])liiintiti' having .sjn'nt nioiK'y in improving the 
condition of the tnark('t, but as a matter of fact, the plaintiff had 
acted at the desire really of the ('ollt'ctor of the district and not 
tit th(' desire of the shojt-kix'pers (the defendants) the })laintiPf could 
not rt'cover the agreed commLssion from tin' defendants. What 
the plaiittiff had done was donf really not at the desire of the defen¬ 
dants but at the desire of the (’ollector of the district, and therefore, 
no consideration moved from him in favour of thi' defendants, who 
consequently were not liable to him. 

(B) Consideration may move from the promisee or any other person 

Under the English law consideration cannot lawfully move from 
a person other than the promisee. If it moves from a person other 
than the promisee, the agreement is unf enf<yrei>ah1e by that oth er 
person. But under tlie Indian law consideration can move from the 
promisee or any other person. Where L granted an estate to C 
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tlirecting her to make thereout an annual payment to his (L’s) 
brother, and C by an agreement made with the brother of agreed 
to carryout L’s instructions under the bequest to her, it was held 
by the Court that though on the agreement betw'een C and L's 
brother no consideration moved from L’s brother, yet it moved from 
L and that was suffieient, because eonsideration in India need not 
move from the promisee, but ean move from any other jierson. [n 
this ease consideration movc*d from L. (Chinnaya Kaii v. I’amaya, 
1881, 4 Mad. 137 ; see also Samuel v. Ananthanatha, 1883, 0 Mad. 
d.lJ). If in this case cited and illu.strated, there haci been no a gree 
ni ent^K etween C. and L’s br othe r. L's brother couM notTiave sucsl 
C, becausTthenT7s brother would notTiave Bc'on a party to"lhe con¬ 
tract. Both under the Indian and the English Laws, the person 
who is not a party to a contract, cannot, as a rule, sue upon it. 

(C) Past Consideration 

When a pi'omise is made by one person in favour of another 
for something done by the latter in the past or something abstained 
from being done in the past, the consideration is said to be jiast consi¬ 
deration. If an infant is maintained during his minority by a 
person at the desire of the infant, and upon rdtainiug majority, 
the infant makes a promise to repay the other person for what 
was (lone for him in the }>ast, it would b(‘ a case of ])ast consideration 
r(*(‘Ognisable only under the Indian law but not under the English 
Law. (Sindha v. Abraham, 1895, 20 Bom. 75.5). 

oj^'Tcan a person who is not a party to a contract sue upon it ? 

A p(‘rson who is not a party to a contract cannot sue upon it 
though the contract is for his beneh’t. A at B’s re(j[U('st may do, or 
agree to do, or agree to abstain from doing, something, for the benefit 
of another jierson, X. in consideration of a promise by B. But X th(“ 
other jiarty, being a .‘ctrangcr to the eonsideration and not being a 
])arty to the contract, cannot .sue upon the contract. It would, 
of course, be otherwise if X were made a party to the eontract, or 
if X w'as a beneficiary in'an agreement to create a trust, or if X was 
a beneficiary under a settlement of a family dispute. [An assignee 
under a contract, e.g. of the benefit of an insurance jiolicy, can 
.sue though not a party to thp contract.] 

A stranger to the consideration who is not a jiarty to a contract 
'.xnnot .sue upon the contract, except under the (^xcc^pted cases, 
cited hereinafter. But before w'e turn to the exceptions it is lU'ces- 
sary to examine the cases dealing with the general principle that the 
person who is not a party to the contract cannot sue upon it. In 
Tweddle v. Atkinson, 1, B. & S. 393, a leading English ease on the 
point, it was held that if an agreement is entered into between the 
re.spective fathers of the parties to a marriage, that each of them 
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should pay a sum of money to the husband who shall have power to 
sue for such sum, and if afterwards the husband sues the executors 
of the wife’s father upon the terms of the agreement, the action is 
not maintainable, in so far as the husband was not a party to the 
agreement. The plea of nearness of rf^ationship of the contracting 
parties Ciannot be regarded as a good i)lea. l)utton v. Pool, an 
earlier case, is no longer good law. In Tweddle v. Atknison. the 
cas e cited above, the fathiT of the girl had ])romised, in consideration 
of the i)ronnsc by the father of the boj', to pay a sum of money by 
way of dowry; it was because of that that the fatluT of th(‘ boy 
could have enforced the promise against the father of the girl. 
The consideration moving from the father of the l>oy was that he 
also was giving a sum of money to the boy. Now supposing, the 
father of the boy had not agreed to give any sum of money to tlie 
boy, could he have enforced the [U’omise? Under the English law 
he could not have enforced the ])romise, because no consideration 
moved Irom him ; but undc^r the Indian law', because* con sidt'ration 
can move from any other jearty oi- jterson, the juomise by tlu* father 
of the girl to pay the dowry amount to the boy w'ould be enforceable 
in a suit by the father of the boy ; though no consideratioJ) moved 
from him, yet consideration has moved from his son. Put the boy 
himself could not euforoe such a promise whether unthu- the Indian 
or under tlie English law, because* he is not a party to tin* 
hiontra(*t. 

In the following cases a p(*ison who is not a jearty to a contract 
can sue upon it :— 

fl) A beneficiary under an agreement to create a trust can 
sue upon the agreement, though not a ]>arty to it. for 
the enforcement of it so as to get the trust actually 
executed for his benefit. Thus in Khwaja Khan 
Huisaini Ifegain. 11)10, 32 All. 410 (f.t'.), it was held 
that wh(*rc a Moharnedan lady sued her owui father- 
in-latv to recover arrears of allowance payable to 
her* by the father-in-law utrder* arr agreerneirt between 
hirtt and her own fath(*r in consideration of her niamage, 
she could enforce the jtrornise in her favour in so far 
as she was a beneficiary urrder the agreerrrent to make 
a settl(*ment in her favour, and she w'as claiming as 
berreficiar}’ under such settlenrenl. This Privy Couir- 
cil decision was followed by the Calcutta High ' urt 
in Dutt v. Chunilal, 1013, 41 Cal. 137. See also 1020, 
53 ('al. 022 ; and Jagadarnba v. Bibhootibhooshan, 
1033, 00 Cal. 707. 

(2) An assignee under an a.ssignment made by the'parties, or 
by the operation of the law (c.f/., in the case of iirsol- 
vericy or death), can sue upon the contract for the 
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enforcement of its rights, title and interests. [But a 
mere nominee (i.e. the person for vvliose benefit 
another has insured his own life) cannot sue on the 
pohcy, because she is not an assignee. (Krishna a'. 
Pramila, 192§, 55 Cal. 1315 ; see also 37 Bom 471.)] 

(3) A person who is entitled to something under a family 

settlement e.g. a settlement of doubtful rights and 
claims between member.s of a family or under a suit 
for maintenance by a female member of a family, 
can sue for the enforcement of his or her right under 
the settlement, though he or she w'as not a party to 
such settlement. (Dan Kuer v. Sarla Devi, A.I.R. 
1947 P. C. 8 ; Ahmed v. Rij'^asut, 1935 All. (A.I.R.) 
862 ; Arumngaswami v. Kumar’a, 1929, 56 Mad. L. J. 
295.) . 

(4) Whenever the promisor is by his own conduct estopped 

from denying his liability to perform the promise, the 

person who is not a party to the contract can sue 
u])on it to make the promisor liable. (Surj;wi v. 
Nanat, A.I.R. 1940 Lah. 471.) 

‘Motive’ and ‘Consideration’ 

Every act done by a person implies a motive, lieoause man is 
a purposive being. ^ But every motive is not necessarily a c;on- 
sideration.^' On the other hand, all ‘consideration’ falls within the 
term ‘motive’.: Motive includes something which is of a non-com¬ 
mercial type, as something which i.s the result of a pecuniary intei est. 
A person may do an act for another out of charity and voluntai ily, 
e.g., the supporting of an infant merely^ out of kindness, or the riisli- 
ing to save a house on fire ivithout intending to get any' compensa¬ 
tion for the .same, or to save a man in danger of being drowned just 
for the sake of rendering help ; in such a (;ase he is doing it out of a 
motive, viz., that of doing good but not for any legal consideration. 
On the other hand, a person mav do the thing for another liecause 
lie has been requested to do so. In that case theie is consideration, 
the object of getting of a reward or compensation. 

Consideration—its necessity and adequacy [Sec. 25] 

«h'hough not, as a rule, under the Roman Dutch Law, y'et undc! 
the Enghsh and the Indian laws, consideration is, as a rule, necessary 
for the validity of an agreement. In India consideration is nece.ssaiy 
if an agreement is to be valid, except in certain cas«?s. JiJx nudo 
paeto non oritur actio (ilo cause of action arises out of a Irare jract 
or promise). But the following are the cases in which an agreement 
without consideration is valid :— 
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(1) An agreement in writing, and registered under the 

law for the time being in force, made out of natural 
love and affection, between parties in near relation 
to one another or each other, as the case may be, e.g., 
an agreement between a father and his son whereby the 
father promises to give, out of natural love and affec¬ 
tion, to the son, a sum of money or to do something 
for him or to abstain from doing something; n< 
consideration is required in such a case. Remot' 
relationship would not do. Jafar Ali v. Ahmed Ali, 
1868, 5 B. H. C. 37. [Sec. 25 (1)J 

(2) A promise l)y one person to another to compensate wholly 

or in part a person who has already voluntarily done 
something for the promisor, or something which, the 
promisor was k^gally compellable to do. If A pro¬ 
mises to give B a .sum of money for having voluntarily 
found his lost purse or a lost dog, the promise is valiel 
though without consideration. Likewise if A pro¬ 
mises to compensate B for B’s act of having supported 
A’s infant son whom A was legally compellable to 
support, but could not support, and who was supported 
by B, the promise is valid though without considera 
tion. [,Sec. 25 (2)j 

(3) A promise in writing, signed by the debtor, or by his agent 

authorised to sign it, to pay wholly or in part an 
ascertained or liquidated amount which is otherwise 
barred by limitation. There must be a promise to pay, 
and not a mere acknowledgment of indebtedness. 
There need not be any accepted proposal reduced to 
w]-iting. (Appa Rao v. Suryaprakasa, lllOO, 23 Mad. 
94.) And the promise in writing need not speci- 
iic: refer to the prior debt. (Abdullakin v. Maung 
!)• ,%)29, 7 Rang. 292 ; Lai v. Kallauns, 1885, li 
Cm. ji 9.) It is not nece.ssary that the debtor should, 
M'hile making the promise, know that the debt was 
time barred. (18 Cal. L. J. 329.) Even a conditional 
promise would do. [1912,16 Cal. W. N. 634. Sec. 25 (3)) 

Unless there is a promise to pay an ascertained sum, Sec. 25 (3) 
woidd not apply. (Prasad v. Dayal, 1901, 23 All. 502 ; and 57 Cal 
394). A promise to pay*^ what is due after taking accounts is not 
promise to pay a debt within the meaning of Sec. 25 (3). Chowks 
V. Chowksi, 8 Bom. 194 ; Ramji v. Dharma, 1882, Bom. 683 ; 8 Bom 
405 ; 19 Cal. L. J. 263 ; 23 Mad'. 94 ; 49 All. 496. “Debt” in Sec. 25 (3 
means an ascertained or liquidated amount. (Doraisami v. VaitI ’ 
Jinga, 1917, 40 Mad. 31.) 
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[See Sec. 25 of the Indian Contract Act.] 

Under Section 185 of thp Indian Contract Act, no consideration 
is necessary to create an agency. This transaction is valid even 
without any consideration. 

A commodatuiTL, i. e. the lending of a commodity free (without 
iiny charges) to a person for use by him is also a bailment. (Per 
Holt L. J . in Coggs v. Bernard, 1704, 1 Sm. L. C.—12th edn. 191; 
also section 150 of the Indian Contract Act.) 

Though consideration need not be ade(ji]ato to the promise, 
it should be real, i.e. it must have some value in the eye of the law. 
It must not be illusory or sham, e.g,, to discover treasure by magic. 
*b-urther if a jjerson is already bound to do an act under the law, 
and if he does that act for which a reward or compensation is offered 
subsequently, sucli reward or compensation cannot be recovered 
at law because of want of consideration. (Uurga Prasad v. Baldeo, 
1881, 3 All. 221.) An agreement made subsequent to the briefing 
of a j)leader whereby he is offered a further remuneration or reward 
in the event of success is void, because the pleader is already bound 
to do his best; there is no fresh consideration. (Ramchandra v. 
Kalu 1877, 2 Bom. 3(12.) But if it was so agreed from the beginning, 
it is valid. (Shivram v. Arjun, 5 Born. 258.) 

'rhough consideration need not be adequate to the promise, 
yet its inadequacy, if very great, would raise doubt in the mind of the 
judge trying the case, if the oilier party alleges that his consent to 
live agreeuK'nt was obtained in an unfree manner. A may agree to 
sell his property worth Bs. 500 for Rs. 500 or Rs. 50; the consi¬ 
deration though inadequate is valid in such a case. But the court 
would look upon the transaction with an eye o-^.ruspicion, because the 
transaction on the very face of it is highly llvu '^SCiOUable or unfair. 
In the case of an unconscionable transactid ' .ppearing as such on 
the very face of it, the Court will set it aside ulffess the other party 
satisfies the Court that it is not an unconscionable transaction or that 
the consent was not unfree. 
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PROPOSAL (OFFER) AND ACCEPTANCE 

For the validity of a contract there must be an aggregaiio 
mentium (a mental accord) between two or more persons. How 
an agreement can be arrived at has already been considered in 
Chapter III. This Chapter deals with the rules of law regarding 
offer and acceptance. 

When one person intending to create a legal (as opposed to a mere 
social) obligation, communicates to another his willingness to do 
or not to do a thing, with a view to obtaining the assent of that 

other person towards the act or abstinence, the person making 
the communication is Siaid to be making a proposal. [Sec. 2] There 
must be the intention to create legal rights and obligations ; otherwise 
there would not be any legal proposal. Thu s if A invites X to a dinner 
party, and X having promised does not turn up at the dinner party 
A cannot sue X for a breach of contract, for there w^as no intention 
to create any legal obligation. Where a cricket club invites (even 
from a fairly far-off field) an amateur cricketer to play in a cricket 
match, and though he has accepted the invitation, gone a great way 
travelling and incurring hotel expenses, and he is ultimately not allow¬ 
ed to play, can he recover damages for all the expenditure incurred by 
him? The answer is in the negative, because there was no intention 
to create binding legal relations or obligation. It was only a matter 
of a social understandijig. Moreover the cricketer was an amateur. 
It must also b(! remembered that a mere statement of intention 
or a mere question would not amount to a proposal capable of being 
accepted by the other party so as to constitute a binding promise. 
A mere statement of intention is not a proposal. Thus if a shop¬ 
keeper displays in a show case an article with a label having : 
“Ks. 5”, a person seeing the article and the label cannot get into 
the shop and compel the shop keeper to sell to him the article upon 
payment of the amount of five rupees, for what the shop-keeper 
did by so displaying the goods in his showcase was that he merely 
showed his intention to sell the article at the price given on the label. 
The person entering the shop and demanding the article for lls. 5 
is really the proposer, and it is for the shop-keeper to accept or 
reject the offer. In Harvey v. Facey (1893 A. C. 552). Harvey 
telegraphed to Facey asking the latter to inform him whether he 
would sell Whiteacrc, and if so, at what price. Fac ey simply replied 
that the lowest price was £900, but did not say that he was willing 
to sell. Harvey telegraphed to Facey that he would buy the White- 
acre for £900. Facey did not send any answer to this telegram. 
Harvey then sued Facey. It was held that in so far as Facey never 
said that he would sell the Whitcacre he was not liable. The first 
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telegram sent by Harvey to Facey was merely a question. The 
answer to that telegram merely gave the price, but did not answer 
the question regarding whether Facey was willing to sell the White- 
acre. Harvey’s second telegram was really an ofifer which it was 
for Facey to accept or reject. In so far as Facey did not send any 
further reply, Facey was deemed to have refused Harvey’s offer. 
There was therefore no contract, and no suit could lie against Facey., 

Where a father-in-law wrote to his would-be son-in-law, “. 

with my large family, my daughter lilliza Mill.will have 

a share of what I leave after the death of her mother”, it was held 
that these words were a mere talk—a bare statement of intention. 
(Farina v. Fickus, 1900, 1 Ch. 331.) 

A mere quotation of terms sent by a trader to an intending 
customer is not an offer (proposal) to the customer. It would be 
the customer making the offer, if any, which the trader sending the 
quotation could accept or reject. (Mylappa v. Aga, 1919, 37 Mad. 
L. J. 712 ; Devidatt v, Shriram, A. I. R. 1932 Bom. 291.) So also it 
has been held that a mere catalogue does not mean an offer or offers 
made. The prices given in a catalogue merely show an intention to 
sell at those prices. The trader is not bound to sell his goods at 
the price mentioned in tlio catalogue. (Mylappa v. Aga, 1919, 37 
Mad. L. J. 712 ; Durga Prasad v. Rulia Mai, 1922, 4 Lah. L. J. 176.) 

In the case of tenders invited, it is the person making the tender 
v/ho is deemed to be the proposer ; the person in viting the tenders 
may accept any offer or reject it. Even the highest bidder is merely 
making an offer whicli it is for the person inviting the tenders to 
aticept or reject; but if the person inviting tlu^ tenders has under¬ 
taken to accept the offer made by the highest bidder, he would be 
bound to accept his offer. (G. N. Rly. Co. v. Witham, 1873, L. R. 
9 C.P. 16 ; Spencer v. Hardinge L. R., 5 C. P. 561.) 

One Mr. A submitted a proposal form to an Insurance Company, 
wishing to insure his life with that company. The company ‘ ‘accepted” 
the proposal but declared that unless and until the first premium 
was paid no insurance would commence. After a while and before 
the first premium was paid the company having come to know 
that A was not keeping good health refused to abide by its so-called 
“acceptance”. A sued the company. It was held that there was no 
agreement; the so-called acceptance was merely a counter-proposal 
or an offer, and the company could withdraw its offer before it was 
accepted by A, i.e., before the first premium was paid. (Canning v. 
Farquhar, 1886, 16 Q. B. D. 727.) 

\^hero there are any sijecial terms in a contract it is necessary 
that the same should be communicated to the proposee at the time^ 
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the proposal is made or before the proposee accepts the proposal 
and transmits or tiives it so as to be out of his (proposec’s) control 
or disposition. 

If there are conditions attached to a contract or proposal 
the same have to be complied with. Where a person deposited 
luggage with a railway eojnpany and got a tii;k(!t on the face of which 
' it was written that the ticket was issued and the luggage left “subject 
to the conditions on the other side” of the ticket, and on the other 
side was a condition that the comjiany would not be responsible for 
loss of or injury to any package beyond the value of £5 unless extra 
payment was made, it was held by the Court that unless the re¬ 
quired extra payment was made the company was not liable. The 
person who deposited the luggage had not lead the conditions on 
the ticket, though he was aware of the fa(!t that there were condi¬ 
tions on the other side of the ticket. Jt was held that the depositor 
of the luggage ought to have lead the (•onditif)ns of the j)ioposal 
befoie accepting the jtroposal. (Harris v. (heat Western J’ailway 
Company, 1876, 1 Q. B. I). 515.) But in another case—Henderson 
V. Stevenson, 1875, L. R. 2 H. L. Sc. 470, a jjassenger was held not 
bound by the conditions on the other side of the ticket, because there 
was nothing on the face of it (the ticket) to draw the ])assenger’s 
notice to the conditions written on the other side (of the ticket). 
It was necessary tliat, if the conditions of the j)roposal were to be 
made binding on the acceptor, a reference to them ought to have been 
made on the face of the ticket. 

When a railway ticket is accepted by the passenger, he accepts 
it subject to the conditions mentioned in i t, if oji the fact; of the ticket 
there be words to draw the attention of tlie passemger to those condi¬ 
tions. When the passenger shows his readiness to pay the price of 
the ticket he (the passenger) is inviting the offer from the booking 
clerk. It is the railway booking clerk who offers the ticket by 
issuing it subject to the conditions tliereon. When the passenger 
actually pays the money and takes away the ticket the passenger is 
said to have accepted the offer. 

Where a thing (like a deck chair) is defective the user or hirer 
of it can sue the bailor for the defect in the thing though the bailor 
had issued a ticket that the hirer or bailee shall not hold the bailor 
liable for any loss, damage or accident in the use of the thing. (Chap- 
pleton V. Barry, U.D.C. 1940, 1 K.B. 532.) 

Acceptance [Sec. 2 (b) ; Secs. 7 ; 8] 

An acceptance, to be valid, must be unconditional and absolute. 

If A writes to X that he would buy X’s ‘Crystal Cottage’ for Rs. 
40,000 if X would sell it to him, and X replies that he would sell 
his ‘Red House’ for Rs. 40,000, there is no acceptance, for A wants 
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to buy the ‘Crystal Cottage’ whereas X is offering his ‘Red House’; 
or if X replied saying that he would sell his ‘Crystal Cottage’ to A 
for Rs. 45,000, there would be no acceptance, but merely a counter 
proposal which A the original proposer might accept or reject. 

Where a particular mode of acceptance is prescribed by the 
proposer, the proposee must follow the particular mode of acceptance; 
otherwise the acceptance would not be valid. 

In Carlill v. Carbolic Smoke Ball Co., 1893, 1 Q. B. 256, it was 
hold that acceptance may be in writing or by word of mouth or 
by conduct. Where a company advertised that persons using its 
Carbolic Smoke Ball for a fortnight would become influenza-proof, 
and offered a reward of £100 to any person who after using it contract¬ 
ed influenza, and the plaintiff used a Carbolic Smoke Ball for the pres¬ 
cribed period of a fortnight, but still contracted influenza, it was 
held that the plaintiff could recover the reward of £100, in so far 
as there was an acceptance by conduct. The mode prescribed for 
acceptance was followed, and no further communication of accept¬ 
ance was necessary. The argument that the Company was not in¬ 
formed by the plaintiff about the use of the smoke ball was not ac- 
cei)ted by the Court which held that the following of the mode pres¬ 
cribed by the proposer w’’as all that was needed. 

Where a widow, who had maintained her niece since childhood 
and w'as deeply attached to her, invited the niece and her husband 
to stay with her at her residence and to settle on her an immovable 
property and the niece and her husband accepted the proposal by 
conduct, i.e., by going to the aunt and staying with her till her 
(the aunt’s) demise, it was held by the Privy Council that the niece 
was entitled to the property because she had accepted the aunt’s 
offer by going to her residence and staying with her till her demise. 
(Venkayyamma Rao v. Appa Rao, 1916, 39 Mad. 509.) 

Where the proposal is made through the post and the accept¬ 
ance is also made through the medium of the post office, it is suffi¬ 
cient that the letter of acceptance has been didy addressed and posted. 
Even if the letter of accejitance does not actually reach the proposer, 
the proposer is bound by the acceptance, for the proposer having 
made the post office the medium of communication—bis agent, so 
to say,—a communication by the accej)tor to the agent—the post 
office—is equivalent to a communication to the principal, the 
proposer. Household Insurance Co. v. Grant, 4 Ex. D. 216. But 
the letter must have been accurately addressed ; if the address on 
the letter be incorrect, the acceptance would not bind the proposer 
(Das V. The Off. Liquidator, 1887, 9*All. 366), unless the proposer 
himself had given an incorrect address (Townsend’s Case, 13 Eq. 148). 
The acceptor cannot carelessly give, or allow to be given, the letter 
of acceptance to a postman for posting ; if due to such carelessness 
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on the part of the acceptor the letter does not reach the proposer, 
the latter would not be bound by the acceptance. It was so held 
in the case of the London and Northern Bank, 1900, 1 Ch. 220. It 
must also be remembered that the letter must have been posted, 
and there must be some good proof of such posting, e.g., a certificate 
of posting issued by the post office concerned. 

One Mr. Grant applied for shares of a company which accepted 
the applicant’s proposal and allotted shares to him (Mr. Grant). 
But the letter of allotment posted by the Company did not actually 
reach Mr. Grant. It was held that Mr. Grant was liable as a share¬ 
holder though the letter was not received by him, because the letter 
was actually posted (and not merely given to somebody like a post¬ 
man to post.) [Household Fire Insurance Co, v. Grant, (4 Ex. D. 
216)]. 

Standing or Open Proposal 

A proposal is said to be a standing or open proposal when it is 
kept open for acceptance during a certain period of time. Such 
a proposal can be accicpted fiom time to time by the proposee 
ordering out definite quantities. If A agiees to su])])ly corn to X 
upto a certain quantity and at a definite piict', for a p(u iod of Cme, 
say 3 years, and if X “accepts” A’s proposal, there is no acceptance 
in law until X orders out a definite (pjantity. X c;an accept, A’s 
offer by ordering out the whole (|Uiintity or definite ciuantities of 
corn from A from time to tinu;. (Bengal (Joal C'o. v. Wadia, BKtO, 
24 Bom. 97.) Before actccptance by X, A may withdraw his offer. 
(G. Latif V. Manilal, 1910, 18 Bom. L. K. 217.) 

Communication and Revocation of Proposai and Acceptance [Sec. 3] 

A proposal or an acceptance may be communicated to the 
other party by anything which has the cffcat of communicating 
it. A may send a proposal or acceptance to X by word of mouth 
or by a letter or by conduct. There may be in some shop or on 
the Railway Station or elsewhere an automatic weight-recording 
machine with a slot in it. The person who wants to have his weight 
taken may piit the required coin in the slot, and have his W'eight 
taken. If the machine does not work after the coin is put into the 
slot, there would be technically a breach of contract, for the person 
putting the coin is said to have accepted the offer by conduct— 
the offer (writtem on the machine) being : “I’ut an anna in the 
slot and get your weight”. 

Revocation of Proposal 

A proposal may be reyoked at any time before its acceptance 
is put in a course of transmission to the proposer, so as to be out of 
the power of the acceptor, but not afterwards. [Sec. 5] 
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A proposes, by a letter sent by post, to sell his house to B. 
B accepts the proposal by a letter sent by post. A may revoke his 
proposal at any time before or at the moment B posts his letter of 
acceptance, but not afterwards. Once the letter is posted by B, A 
cannot revoke the proposal. 

Revocation of Acceptance 

An acceptance may be revoked at any time before it comes to 

the knowledge of the proposer, but not afterwards. [Sec. 5] 

A proposes to sell his land to X. He communicates with X 
who accepts the proposal by a letter. X then regrets having accept¬ 
ed the proposal. Can he revoke it ? X can revoke the acceptance 
at any time before his letter of acceptance comes to the know¬ 
ledge of the proposer A. Once A knows of the acceptance, X 
cannot revoke the acceptance. If X has sent a letter of accepts 
ance, he can revoke the acceptance by some speedy means; 
he can send a telegram to A revoking the acceptance, and if the 
telegram is read by A before he opens the letter and knows of the 
acceptance, the telegram will constitute a good revocation. If 
the telegram and the letter both reach him at the same time, it 
would be a question of fact as to whether A read the telegram first 
or the letter first. 

When is a proposal revoked ? 

If the proposer gives,in proper time, notice of revocation to the 
other party, the proposal is said to be revoked. [Sec. 6 (1)] 

Where the proposer prescribes the time within which the pro¬ 
posal has to be accepted, if at all, the proposal is said to be revoked 
after the lapse of the time prescribed. If no time is so prescribed, 
the proposal is said to have been revoked after the lapse of a rea¬ 
sonable time. [Sec. 6 (2)] 

A proposal is also revoked if the acceptor does not fulfill a 
condition precedent to acceptance. [Sec. 6 (3)] 

A proposal is revoked by the death or insanity of the 
proposer, if that fact comes to the knowledge of the acceptor before 
acceptance. [In England the death of the proposer is enough to 
constitute a lapse of the offer.] If the proposee dies before accept- 
fince the proposal is automatically terminated. (Werner v. Humph¬ 
reys, 2 M. & G. 853. [Sec. 6 (4)] 



CHAPTER VI 


AGREEMENTS & LEGALITY OF OBJECT 

The object of an agreement must be a lawful one and it must 
not be opposed to good morals or the interests of the Stat^ or public 
policy. [Sec. 23] 

An agreement to do an illegal thing would undoubtedly be 
void. An agreement to fight a duel in this country is void. So 
also if a landlord knowingly lets out his premises for an unlawful 
or immoral purpose, he cannot recover any rent, for the agreement 
is void. Ex turpi causa non oritur actio (no cause of action arises out 
of what is illegal). [Sec. 23] 

An agreement with an alien enemy is void, for such an agree¬ 
ment is oppo.sed to the interests of the State, uidess entered into with 
.the fiat (permission) of the State. 

Agreements which are against public policy arc void. An 
agreement which is in T cstraint of trad(^ or which is by way of wager 
is void ; so also is an agreement in restraint of marriage (except 
that of a minor) or in absolute restraint of judicial ju oci'cdings void, 
as being against public policy. 

Agreements in Restraint of Trade [Sec. 27] 

An agreement the object of which is to deprive a ])erson of his 
right to exercise a lawful profession, occupation, trade or business 
of any kind is to that extent void. 

The law does not give effect to an agreement which aims at 
taking away a person’s lawful right to do a lawful business or trade 
or to exercise any lawful occupation. Und(ir tin; English ].iaw, 
if a restraint is reasonable and within reasonable locsal limits it is 
valid ; but the Indian Law does not recognize any restraint of trade 
whether absolutes oi' paitial. And even under the English Law as 
laid down in Noixfimfelt’s case (1894, A. G. .'jS.^), whether a restraint 
is valid or void is determined by considering whether or not it 
is meant for the just juotection of the covenantor in whose favour 
it is imposed. If the restraint is reasonably necessary for such just 
protection it w^ould be allowtal; otherwise, it would not be allowed. 
In India also the same test is applicable. The restraint must be a 
reasonable one, and there must be eonsicleiation to support it. Thus 
a covenant by Nordenfelt, the seller of his business with its goodwill 
to the Maxim Noi’denlelt Gun Company, not to carry on, for a period 
of twenty-five years, the business of manufacturing of guns and 
ammunition of the type he had been manufacturing, was held valid 
as being for the just protection of the company. 
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The cases in which restraint of trade is recognized by the Indian 
Law are :— 

(1) The seller of a business with its goodwill may validly 
agree with the buyer of the goodwill that as long as the buyer, or 
anj' person acquiring the goodwill from him, carries on a like business 
within tlft locality, he (the seller) shall not carry on a similar business, 
within the agreed local limits and for the stipulated time. (Van- 
couvar Malt Ltd. v. Vancouvar TJreweries Ltd., 1934 A. C. 181.) 
The restraint must be within reasonable local limits and must not 
be for too long a time. As to whether a particular restraint is 
reasonable or otherwise is a question of fact and depends upon the 
nature of the business and the extent of its customers. (Shaikh 
Kalu V. Saran, 13 Cal. W. N. 388, 394.) The larger the business 
and the wider the extent of its customers the wider might be the 
restraint reasonably and lawfully imposed. Whether goodwill 
]'('ally exists or not is a question of fact. A goodwill really must 
exist if it is to be bought. 1912, 1 K. B. 539, 559, 

When the restraint is too wide to be .allowed, e.g. the person 
eoneerncKl is restrained from doing a similar business “anywhere 
else”, (i.c. me<aning thereby anywhere in the world), the agreement 
is void ; and the (kjin t cannot construe it in a limited sense making 
th(! restraint ap|)licablo to tlu^ locality conceriu'd, for the Court 
cannot make for the parties a contract which they tlunnselves never 
made or even intended. But where a person, who was doing a 
business with a goodwill in a particadar (iommodity or in a particular 
manufacture, agrees with the buyer of that business (who buys it 
with its goodwill) not to carry on business (within reasonable local 
limits and for a reasonable period of time) in that commodity or 
m.anufacture and also in a commodity or manufacture of .a different 
type, the latter restraint cannot he enforced at law, but the former 
one can validly bo enforced. Thus where a vendor of a business in 
imitation jewellt'ry agreed vcith its buyer not to carry on the business 
either of imitation jewellery or even real jewellery, it was held that 
the Court could enforce the restraint regarding the imitation jewel- 
hiry business but not the real jewellery business. (Goldsoll v. Gold¬ 
man, 1915, 1 Ch. 292.) 

(2) If a partnei’ agrees with his partners, or if partners agree 
between or .among themselves, that as long as the partner remains a 
partner, he, or the partners, as the c.asc may be, shall not carry on 
any other business, the agreement shall be regarded as valid. 

(3) A partner may agree with his partners that on ceasing to 
be a partner he will not carry on any business similar to that of the 
firm within a specified period or within specified local limits. Such 
agreement would be valid if the restriction imposed be reasonable. 

(4) Partners may, while or in anticipation of dissolving the 
firm, agree that all or some of them shall not carry on a business 



26 


MEBCANTILE LAW 


similar to that carried on by the firm, within a specified period or 
within specified local limits. Such an agreement would be valid 
if the restrictions imposed are reasonable. As to what is a reason¬ 
able restraint will depend upon the nature of the business, its repu¬ 
tation and the extent of its customers. 

Agreement regulating the mode of conduct of a businels to be 
distinguished from agreement in restraint, of trade 

An agreement merely restraining the mode in which a business 
may be carried on is not in restraint of trade. Thus “pools” and 
“trade combinations”, which are meant to regulate any kind of 
business and to promote the welfare of the persons engaged in that 
business or to prevent unhealthy competition, are not in restraint 
of trade, and are therefore valid. Thus an agreement between ice 
manufacturers not to sell ice below a particular minimum price was 
held valid. (Fraser & Co. v, Bombay Ice Co., 1905, 29 Bom. 107.) 
So also an agreement to sell goods in a particular market, and not 
elsewhere, was held valid. (9 W. R. 212.) So also where a merchant 
agreed to buy the whole quantity of a particular class of goods 
manufactured by a manufacturer and the manufaciturer agreed to sell 
exclusively to him all the goods of that particular tyjie, it was held 
that the stipulation to sell to the merchant and not to any one else 
was enforceable at law ; it was not in restraint of trade, (Mackenzie 
V. Striramiah, 1892, 15 Mad. 79 ; Suba v. Haji, 1903, 26 Mad, 168.) 

Agreements, however, which seek to create monopolies and to 
raise the prices to an extent beyond toleration, can be held void as 
unreasonably in restraint of trade. (Attorney General of Australia 
V. Adelaid S. S. Co., 1913, A. C, 796.) 

Negative Stipulations in Contracts of Service, and Restraint of 

Trade 

A, a singer, agrees to serve at B’s theatre for a period of three 
years. She also agrees not to sing at any other rival theatre in the 
locality concerned during this period of three years of her service 
with B. If A wrongfully commits a breach of her contract and 
serves at any rival theatre, B can get an order of the Court res¬ 
training her from singing at any rival theatre. Though B can get 
such an order (injunction), the Court cannot order specific per¬ 
formance of the contract, i.e., the Court cannot order A to sing at 
B’s theatre, for A cannot be compelled to do something which is 
wholly dependent upon volition. The negative agreement can be 
enforced if reasonable. If the negative covenant says that A, 
the singer, shall not do any other work (during the period of three 
years of service with B) elsewhere, the negative covenant would 
not bo in just protection of the rights of the aggrieved party, but 
would be an undue and unwarranted restraint of trade. The law 
on this point is well given in Pragji v. Pranjiwan, 5 Bom. L. B. 878; 
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and in Charlesworth v. Macdonald, 1899, 23 Bom. 103 ; and in 
Deshpande v. Arvind Mills, 48 Bom. L. R. 90. 

An agreement, which seeks to restrain the employee from 
doing his lawful business or trade or carrying on his lawful 
occupation after the period of service with his employer is over or 
lawfuily determined is void, because it is in restraint of trade ; such 
an agreement is no longer required for the protection of the employer 
after the period of employment is over. (Oakes Co. v. Jackson, 1, 
Mad. 134; and Brahmaputra Tea Co. v. Scarth, 11 Cal. 545 are the 
cases which lay down this proposition of law.) So an agreement 
not to grow tea within forty miles compass for five years even after 
the termination of a contract of service was held invalid. (Brah¬ 
maputra Tea Co. v. Scarth, 11 Cal. 545). 

In Charlesworth v. Macdonald, 1899, 23 Bom. 103, the facts 
and ruling were :— 

B, a physician practising at Zanzibar, took A as his assistant for 
three years during which A could not practise of his own in Zanzibar. 
At the end of a year from the date of his agreement with B, A left B 
and began his own independent practice. Farran, C. J. hedd that 
as the restraint was operative only during the period of three years 
of A’s service with his employer B (and did not extend to any period 
beyond or after those three years) the agreement was for the reason¬ 
able protection of the covenantee (B) and that B could therefore have 
an injunction against A restraining him from carrying on with his 
own independent practice till the three years got over. 

AGREEMENTS BY WAY OF WAGER. [Sec. 30] 

What is an agreement by way of wager ? 

An agreement is said to be by way of wager when the parties 
to it do not mean to do any business, but simply wish to abide by 
the results of chance. The essence of a wagering agreement is 
that one of the parties must lose and the other must gain. All 
agreements by way of wager are void. No suit can be brought to 
recover anything won on any wagering agreement; even a stake¬ 
holder entrusted to keep money, prize or property for the benefit 
of the winner on a wager, cannot be sued at law to return the same 
to the winner. But it has been held that he can be sued by the 
depositor for recovering of the amount of the deposit if demanded 
before the money is paid over to the winner. Maung Po v. Maung 
Aung, 3 Rang, 543. But not so in Bombay, because of the local 
Act, declaring wager void and illegal. [Sec. 30] 

There is exception in favour of subscriptions or contributions 
or agreements to subscribe or contribute for plate or sum of money 
or prize of the value or amount of Rs. 500 or upwards for the benefit 
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of the winner or winners of any horse race. Games other than 
horse races are not exempted, so that the same may he wagering 
and thus void. 

A crossword competition, however, cannot, in so far as it in¬ 
volves, for a successful solution, a considerable amount of skill, 
be declared a wager. So also it seems that in a game of cards pluck 
is of as much importance as luck. 

An agreement to purchase a ticket in a lottery (even an authorised 
lottery) is void. (Tata v. Lance, 42 Bom. 676.) But a chit fund 
is not a lottery. (Narayan v. Vcllachami, 50 Mad. 696.) 

Contracts of Insurance not by way of Wager 

In so far as there is what is known as the insurable interest 
(the interest possessed by the insured in the life assured or the sub¬ 
ject-matter of the insurance) in every contract of insurance, and 
in so far as there is the bona fide intention to do business, an in¬ 
surance contract is not in the nature of a wager. A contract of 
insurance is a good contingent or conditional contract, i.e., a con¬ 
tract in wlricli the promisor is to pay a sum of money to or com¬ 
pensate the insured if a specified named contingency occurs. A 
contract of life assurance is a contract whereby on the happening 
of a certain named event, e.g., death or survival till a certain ago, 
the assurer has to pay a sum of money to the assured. In a contract 
of fire or marine insurance, the insurer agrees to, indemnify the 
insured against the loss suffered by him, the contract being a good 
conditional contract or a contract of indemnity. 

Wagers distinguished from Speculative Transactions 

Gambling transactions are void as wagers ; but sjjeculative 
transactions are not necessarily wagers, and are, as a rvde, valid. 
(Todd V. Ijakhmidas, 16 Bom. 441.) Thus “ready transactions” and 
“forward” or “vaida” transactions are valid in law. 

Teji Mandi Transactions 

A teji mandi transaction is a transaction in which one of the 
parties is given a double option of either buying from or selling to 
the other party goods of a specified type and of a specified quality 
and quantity at a future date and at a price fixed at the time of 
entering into the transaction. Teji mandi transactions are like 
the “put and call” transactions of the European Exchanges. 

Are such transactions void? A teji mandi transaction is not 
a wager, if the true intention of the parties is to do and mean business 
(Maiiubhai v. Keshavji, 24 Bom. L. K. 60); but if the parties merely 
mean to abide by the results of chance, and if without intending to 
give or take any delivery of goods they intend to pay the differences, 
they are said to enter into a transaction which may be described as 
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a wager. In this connection the leading Privy Council case of 
Sobhagmal v. Mukundchand, 51 Bom. 1, may he noted with ad¬ 
vantage. The Court can find out the true intent of the parties 
by diving deep into the facts. (Re Gieve, 1899, 1 Q. B. 794 ; So- 
baghmal v. Mukundchand, 51 Born. 1.) 

In Bombay, by virtue of Act XXV of 1939, options in cotton 
arc prohibited and declared void. Sec. 4 of that Act declares that 
all options in cotton entered into after the date on which the Act 
came into force are void. But cross transactions, i.e., forward 
transactions of sale and purchase which sometimes balance each 
other when the settlement day comes, are valid, because of the 
bona fide intent to do business, even though no delivery may ac¬ 
tually have taken place. See Sassoon v. Tokersey, 28 Bom. 616. 

Can a Katcha Adatia enter into a Wager ? 

Before the question can be answered it becomes neeessary to 
consider the meaning of the expressions “Katcha Adatia” and 
“Pakka Adatia”. A “Katclia Adatia” is a person who on behalf 
of his principal, the upcountry constituent, agrees to try and find 
out a customer who would sell to or |)urt!hase from his principal. 
A “Katcha Adatia” does not guarantee to his principal the per¬ 
formance of the contract. If he does not suc(;eed in finding a 
customer or seller, he is not liable to his })rincipal. But if a Katcha 
Adatia deals with another Adatia (shroff) he woidd be liable to the 
other Adatia on the contract he enters into with the other Adatia. 
Likewise is the other Adatia liable to him for non-performance of the 
contract between them. A J’akka Adatia is a person who under¬ 
takes to find a buyer or a seller, as the case may be, for another per# 
son, his upcountry constituent. The relation between the Pakka 
Adatia and the constituent (the other party) is one of principal and 
principal. (See Bhagwandas v. Burjorji, 45 1. A. 29.) A Pakka 
Adatia is liable if he does not succeed in finding out the customer 
for the party for whom he is acting. (Bhagwandas v. Kanji, 1906, 
30 Bom. 50 ; also 45 Bom. 386.) In consideration of the guarantee 
given by him to his constituent he (the Pakka Adatia) is given an 
extra remuneration. 

As between a Katcha Adatia and his constituent there cannot be 
dealings by way of wager, as the relation between a Katcha Adatia 
and his constituent is that of agent and principal, and as an agent is 
only a scribe for the principal and acts for him. But as between a 
Pakka Adatia and his constituent there may be dealings by way of 
wager, as the relation between them is that of principal and principal, 
two independent persons. (Sobhagmal v. Mukundchand, 51, Bom. 1.) 

Wager is void. Is it illegal also ? 

Under the Contract Act a wager is void but not illegal, though 
under local Acts, e.g., in Bombay, a wager is declared illegal also. 
In places, however, where a wager is not declared illegal, it is void 
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being against public policy, but not illegal, and where it is void 
without being illegal, collateral transactions are not void. (Mitcihcll 
V. Tennent, 52 Cal. 677 ; Banvard v. Moolla, 7 Rang. 263.) Thus 
where a person, who has lost on a wager, never-thelcss wishes to 
pay to the winner what he had promised, borrows money for the 
payment of that amount, the moneylender can sue the borrower 
for the recovery of the loan money, unless (as in Bombay) a local 
Act renders a wager void and illegal, and thus renders collateral 
transactions also voi(L (Beni Das v. Kaunsal, 22 All. 452.) See 
also Read v. Anderson, (13 Q. B. D. 779). A broker can recover his 
brokerage even in a wagering transaction procured due to his efforts, 
because collateral transactions are not void (Jagat Narain v. Shri 
Krishna, 33 All. 219); but not so in Bombay where a wager is not 
only void but illegal also. 

Agreements in Total Restraint of Judicial Proceedings [Sec. 28] 

Agreements in total restraint of judicial proceedings are void, 
as being opposed to public policy. (Ramghulain v. Janki Rai, 7 
All. 124 ; Coringa Oil Co. v. Koegler, 1 Cal. 466.) But an agreement 
by which a party is only partially restrained is not void. Thus 
where parties to an agreememt agree tliat in case of any dispute, 
the suit may be brought at a particular jrlace only would not be 
void, if the Court at that place has the jurisdiction to try the suit. 
See also Marittima Italiana v. Burjor, 54 Bom. 278, 283. 

A contract by which two or more persons agree that any dis¬ 
pute between them with regard to some specilied subject shall 
be referred to arbitration ami not to a Court of Law is valid. In 
.^ucli a case a suit cannot be brought in a Court of I^aw with regard 
to the dispute regarding the .sjjccilied subject. If any such suit 
is broirght, the contract in restraint of judicial proceedings can be 
pleaded as a complete bar to the suit. This, then, is one of the 
exceptions to the rule that an agreement in restraint of judicial 
proceedings is void. 

Another exception to the rule is that any contract in writing, 
by which two or more persons agree to refer to arbitration any 
question between them which has already arisen or affect any provi¬ 
sion of any law in force as to references to arbitration, is not void, 

[An agreement not to appeal against the decision of the trying 
Court is not void. (Munshi Amir Ali v. Indrajit, 9 B.L . R, 460.)] 

A stipulation, whereby an employee of a tramway company, was 
to abide by the decision of the manager of the company as regards 
wages and deposit if he broke any of the rules of the company, was 
held valid. (Aghore Nauth v. Calcutta Tramway Company, 11 Cal. 
232.) Sec also 9 Bom. 183, 197. A stipulation that disputes will 
be heard in the Court at a particular agreed place alone, and not 
elsewhere, has been held valid. (49 Mad. L. J, 189 ; A. I. R, 1931, 
Cal. 279.) An agreement not to go in appeal, in consideration of 
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t ime being given for satisfaetion of the Court’s decree is valid. (1 
All. 267 ; 8 Cal. 455.) 

Agreements in Restraint of Marriage [Sec. 26] 

An agreement in restraint of the marriage of any person other 
than a minor, is void, as being opposed to public policy. So also 
is a marriage brocage agreement void because the law considers it 
to be against public policiy. 

A marriage brocage agreement is an agreement between a 
person known as marriage broker (one who can procure a match) 
and his or her client who has engaged the broker (to introduce him 
to the other party for matrimony) whereby the broker is promised 
some reward or money if the engagement is successfully brought 
about. The law says that the parties should be left free to make 
their own choice and that marriage brokers often procure undesir¬ 
able engagements by false representations. Therefore their agree¬ 
ments are void as being against public policy. But that should not 
be so, because marriage brokers also render useful service. 

Maintenance and Champerty 

When a person agrees to help or promote litigation in which 
he is not himself interested, his agreement is ealled maintenance. 
(Denn v. Curzon, 1911, 27 T. L. R. 457). 

When a party to an agreement promises to help the other party 
(to the agreement) to recover property by bringing a suit, in return 
for a share (to him the helper) in the property so recovered (if re¬ 
covered by the suit), the agreement is called champerty. (Ravji v. 
Krishnarao, 2 Bom. 273 ; Sen’s case, 12 M . I. A. 375.) 

In England, according to the law there, if a person helps another, 
out of a wholly charitable motive, and the cause of action is jiot a 
frivolous or vexatious one, the agreement whereby he, having no 
personal interest in the suit, helps another, is not void. It is a 
pei'fectly valid agreement enforceable at Jaw, though it is a mainte¬ 
nance, because the object is wholly charitable. (Harris v. Brisco, 
71 Q. B. 540.) But a champerty is void because the helper is pro¬ 
mised a slice in the gains (if any) of the litigation, and one cannot 
call such a motive of the helper a charitable one. Thus if a lawyer 
agrees with his client to help in the litigation, and the client in turn 
agrees to give him a share in the decretal amount, the agreement 
is void as being champerty. (Rees v. Bernardy, 1896, 2 Ch. 444.) 

Where the helper is not given any share in the gains of the 
litigation or the decretal amount, but is given only the right to 
receive the costs which the Court may aw^ard to the party helped 
by him, that is perfectly in consonance with the charitable motive, 
and cannot be regarded as champerty. It is not void, then, because 
it stands to reason that the helper having given the costs of the 
litigation, should in the event of success of the suit, be entitled to 
the costs actually awarded in the case. 
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In India, the helper, however, can validly stipulate for a slice 
in the gains of the litigation. He need not have any charitable 
motive inspiring the help in the litigation. In the absence of an 
unconscionable dealing or moral turpitude, the helper is entitled 
to the stipulated share of the litigation. (Rainkoomar v. Mukcrji, 
4 I. A. 23 ; Haghunath v. Nilkanth, 20 Cal. 843 ; 20 I. A. 112 ; also 
35 Cal. 420 ; Venkata v. Poosapati, 48 Mad. 312.) 

According to the Privy Council case (Ram Koomar v. Mukcrji, 4- 
I. A. 23), the test is whether the transaction has been bona lide 
entered into or whether it is only to have revenge against some¬ 
body or to speculate only in litigation, hoping to have a share in the 
gains of it, though the case is absolutely hopeless, false or frivolous, 
if it is of the latter type, the transaction is void ; but if the idea really 
is to give support 1o a litigation (without any evil or vexatious oi' 
frivolous motive) the Court will not hold the transaction void simply 
because thii helper is to have a share in the gains of the litigation. 
See also Fischer v. Kamala, 1860, 8 M. I. A. 170, 187. And it has 
been held in Raldeo v. Tlarbans, 1911, 33 All. 626, and in Indar 
Singh V. Munshi, 1920, 1 Lah. 124, that it is the duty of the (Jourt 
to find out, as far as possible, what the nature of the transaction is— 
whether the litigation was insjiirod by a malicious motive or a frivo¬ 
lous or gambling purpose or whether it was a reasonably proper 
litigation. 

Agreements for procuring, or traffic, in public offices |Sec. 23J 

An agreement the [lurpose of wliich is to procure for the jii o- 
misee a publici olliee oi' post or to assign the salaiy of such post is 
contrary to public policy, and is therefore void. (Parso'ns v. Thom¬ 
son, 1 H. G. 111.-322 ; Saminatha v. Muthusami, 1907, 30 Mad. 530.) 

An agreement to sell a religious office, e.g. that of a religious 
trustee, a shebait or a mutawalli, is void. (Raja Vurmah v. Ravi 
Vurmah, 1876, 1 Mad. 235 ; Gnanasambanda v. Vein Pandaram, 1900 
23 Mad. 271; Wahid v. Ashruff, 1882, 8 Cal. 732.) But an agree¬ 
ment between office holders in a temple to share the offerings made 
by pilgrims is valid, as it is not opposed to public policy. (Kallu 
V. Rajinder, 1922, 20 All. L. J. 807.) 

Agreements creating interest opposed to duty [Sec. 23] 

An agreement which tends to create an interest opposed to duty 
is void. Thus where a purchase is made in contravention of a 
statutory enactment or order, e.g., an agreement by a police officer 
to buy property is void, being contrary to duty, i.e., being opposed 
to the prohibition under the Bombay District Police Act. (Sundra- 
bai V. Manohar, 1933, 35 Bom. L. R. 404.) So also an agreement 
whereby an agent attempts to make a secret gain, is void, being oppo¬ 
sed to the agent’s fiduciary duty towards his principal. (Manikka 
V. Paria, 1936, A. I. R. Mad. 541.) 
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An agreement between a lawyer and his client whereby the 
laAvyer is promised an additional fee or a reward in the event of 
success, is void, as being opposed to duty, for the lawyer was already, 
when the brief was delivered to him or the case entrusted to him, in 
duty bound to do his best for his client. If the promise to give 
the reward or additional fee was made after the case had been en¬ 
trusted to the lawyer the promise is bad being opposed to duty. 
(Ramchandra v. Kalu, 2 Bom. 362). But if at the very time the 
brief was delivered or the case entrusted to the pleader the pleader 
was promised an additional fee or reward in the event of success the 
agreement to give the reward or the additional remuneration cannot 
be regarded as opposed to duty and the same is valid. (Shivram 
V'. Arjun. 1881, 5 Bom. 258.) 

Agreements with illegal or immoral consideration void [Sec. 23] 

An agreement contrary to the policy of the law, or in which 
the consideration is immoral or opposed to public jaolicy, is void. 
If it is contrary to law it is iUegal also. If it is illegal then not only 
IS the main transaction void and illegal, but all collateral transac¬ 
tions also are void. But if it is void only without being illegal, then 
whereas the main transaction is void, the collateral transactions, 
if any, are valid. 

If an act or transaction is not prohibited by the law of the land, 
then a mere departmental prohibition or restriction does not render 
void an agreement, entered into contrary to such restriction or 
prohibition. Thus breaches of rules under the Ferries and Tolls 
Acts do not make the agreement void, though the person or persons 
guilty of the breach can be dealt with for breach of departmental 
(iiscipline. (Jai Narain v. Sultan, 1902, Punj. Rec. No. 96 ; Ab¬ 
dulla V. Marnood, 26 Mifd. 156 ; Bhikanbhai v. Hiralal, 24 Bom. 622.) 
On the other hand, restrictions under the Opium and Abkari Acts 
are not merely departmental restrictions; they are restrictions under 
the law of the land, and agreements in breach of such restrictions 
are void. (19 Bora. 626 ; 26 Mad. 430 ; 31 Cal. 798 ; 10 All. 577.) 

An agreement the consideration in which is immoral or fraudu¬ 
lent cannot be enforced at law. Ex dolo malo Tum oritur actio 
(No right of action can arise out of what is fraudulent). Similarly 
Ex turpi causa non oritur actio, i.e. no right of action can arise out of 
'what is immoral. 



CHAPTER VII 


CAPACITY TO CONTRACT 

The parties to an agreement must be capable at law of entering 
into valid contract. 

Minors, lunatics and alien enemies cannot, as a rule, enter into 
valid contract. Corporations can validly contract only to the 
extent allowed by their charter or deed or memorandum of incor¬ 
poration. 

An agreement with an alien enemy is void, unless it was entered 
into with the fiat (sanction) of the Central Government. 

MINOR’S AGREEMENTS [Sec. 11] 

Who is a minor ? 

A person who is of the age of majority, according to the law 
to which he is subject, has the capacity to enter into a contract ; 
but any person who is not of the age of majority, according to the 
law to which he is subject, is termed a minor. Under the Indian 
Majority Act, a person becomes a major on the completion of 18 
years of his or her age ; where the Court of Wards supervises thi' 
property of a person or where a guardian is appointed of a minor's 
property or person, the age of majority is deemed to be the com¬ 
pletion of 21 years of one’s age. Ordinarily then a person is said 
to be a major on the completion of 21 years of his or her age ; till 
then he is regarded as a minor. (In England any person who ha.s 
not completed 21 years of his or her age is an infant.) 

The question of enforceability of a minor’s agreement 

In India, a minor’s agreement is absolutely void, for a minor 
has no capacity to contract. Not having mature judgment a minor 
cannot bind himself by entering into an agreement with another. 
In the leading case of Mohori Bibee v. Dharmodas Ghose, 30 Cal. 
539, where a mortgagee of a minor’s property had sued the minor 
for recovery of his mortgage claim, the Brivy Council decided that a 
minor cannot enter into a valid agreement; his agreement is void, 
and not merely voidable. 

If a minor’s agreement is wholly void, it follows that neither 
the minor nor the other party to the agreement can have it enforced 
in any Court of Law. The Courts, however, in India have given 
a more equitable interpretation to the dictum in Mohori Bibee’s case. 
It goes without saying that a minor cannot be sued by the other 



minor’s agreement 


35 


party on his agreement; but the question arises as to whether a 
minor can obtain as against the other party the benefit of his agree¬ 
ment. The Madras High Court has held (in Raghavachariar r. 
Srinivas, 40 Mad. 308) that a minor in whose favour a mortgage 
is executed can have, in equity (though not in law) the benefit of it.; 
so also the Rangoon High Court has held (in 2 Rang. 1) that a pro¬ 
missory note in favour of a minor can be made use of to benefit 
the minor. These decisions have been based on the principle; 
you must protect the minor, and not embarrass him by depriving 
him even of the benefit of his agreement. 

Gan there be any specific performance of a minor’s agreement ? 

In so far as a minor’s agreement is void, it cannot be specifi¬ 
cally performed ; neither the minor nor the other party can ask for 
specific performance of the agreement. (Sarwarjan v. Fakruddin, 
39 Cal. 232 ; see also 8 Lah. 212 ; 55 Cal. 841; 38 Mad. L. J. 77.) The 
only exception seems to be in the case of an agreement to sell or buy 
pioperty entered into by a certified guardian of a minor ; if the guar¬ 
dian acts with the leave of the Court and enters into such an agree¬ 
ment it can be specifically enforced in favour of the minor (but not 
against him) if it is for the benefit of the minor. But if the agree¬ 
ment is not for the benefit of the minor, there can be no (]|uestion 
of any specific performance. (22 Cal. 545; 29 All. 213 ; 1929, Pat. 
22(1; '35 All. 499.) 

No subsequent ratification of a minor’s agreement enforceable 

A minor’s agreement being void, the minor cannot, on attaining 
majority, ratify (approve and give effect to) the agreement entered 
into while he was a minor. (Mahendra v. Kailash, 55 Cal. 841; Indian 
Cotton Co. V. Raghunath, 1931, Bom. 178, 182 ; see also 51 All. 
164 ; 37 Mad. 38 ; 11 C. W. N. 195.) 

Minor fraudulently representing himself to be of full age can 
subsequently plead minority 

There can be no estoppel against a minor. 

A minor who has deceived the other party to the agreement by 
representing that he was of full age is not prevented from later 
asserting that he was a minor at the time he entered into the agree¬ 
ment. (Sadiq Khan v. Kishor, 30 B. L. R. 1342 ; Gadigej)pa v. 
Balangauda, 55 Bom. 741 ; Leslie v. Sheil, 1914, 3 K. B. 607), be¬ 
cause the rule of estoppel is only a rule of evidencf; — a rule of 
formal law; the Contract Act which is the substantive law overrides 
the mere formal rule of estoppel. 

For having fraudulently induced the other jjarty (on the mis¬ 
representation that he was a major) to enter into the agreement with 
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him, the other party cannot sue the minor even in tort, for one 
cannot convert a contract into a tort to thereby sue a minor. 
(Leslie v. Sheill, 1914, 3 K. B. 607.) 

Liability of the minor’s property for the payment of a reasonable price 
for necessaries supplied. Payment Quantum Valebant 

If a trader supplies a minor with necessaries which, looking to 
the status and social position of the minor (2 Q. B. 369 ; 6 All. 417 ; 
32 All. 325), can be properly regarded as articles of necessity for the 
minor or for the person whom the minor is legally bound to support, 
e.g., members of his family, the person supplying the necessaries 
can recover from the minor’s property, if any, a reasonable 
sum of money looking to the value, at the time of supply, of the 
necessaries. (Nash v. Inman, 1908,2K. B. 1). If the minor 
agreed to pay any specified price, the same is not enforceable at law, 
for a minor cannot enter into a valid agreement. His obligation, 
to the extent of his property, is quasi-contractual, and not con¬ 
tractual. It may also be noted, that thoizgh the minor’s property 
is liable to a reasonable compensation (quantum valebant, i.e., 
what is valued for the quantity supplied) the minor himself is not 
personally liable (49 All. 52 ; 35 Cal. 320 ; 39 Mad. 915). If the 
minor had, at the time the necessaries were supplied to him, a suffi¬ 
cient quantity of those necessaries already with him, the person 
supplying is not entitled to recover anything. It is also important 
to note that what may be necessaries to a rich man’s son might not 
be necessaries to a minor in poor circumstances. 

Is a minor liable to make compensation for benefit received by him 

under a void agreement ? 

No ; a minor cannot be compelled to compensate for any benefit 
received by him under his agreement which is void in law. (45 
Bom. 225 ; 32 All. 25.) But under the Specific Relief Act, in a fit 
and proper case, on equitable considerations, the Court would com¬ 
pel the minor when he himself brings a suit against some other party, 
to make good first any payment due to that other party. Thus, if A, 
a minor, during his minority sold his property to X, and received 
the purchase money for the same, he should refund the purchase- 
money to the innocent purchaser who had acted in good faith and 
without notice of the minoi ity of the seller, if he (A) brings a suit to 
recover from X the property sold. If the minor does not refund 
the purchase-money which he received from the purchaser, his suit 
would be disallowed by the Court. (28 Bom. 181 ; 54 Mad. 112 ; 
40 All. 558 ; 27 Bom. L. R. 621.) 

Is a person standing as surety for a minor liable ? 

A guarantees the fulfilment of an agreement made between X, 
a minor, and Y. If X does not discharge his promise, can Y sue A 
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who has guaranteed the performance of the contract ? Yes ; A 
the surety is liable, though X, the minor is not liable. (Kasliil)a v. 
Shripat, 19 Bom. 697), for otherwise nobody would deal with a 
miivor; on a minor’s agreement though the minor cannot bo held 
liable, there is no reason why the surety should escape liability. 
The surety, if a major, is liable on his promise. 

Is a person making a promise with a minor in favour of another 

liable ? 

A, along with X, a minor, promises to pay Rs. 1,000 to P for 
value received. X, the minor is not liable, but A who is a major 
is liable. (Das v. Chaiid, 4 Lah. 334), because A is a major at the 
lime of his promise. The other promisor X, being a minor cannot 
be held liable. 

Can the guardian of a minor enter into a contract of marriage on his 

behalf ? 

A guardian of one who is a minor can enter into a contract 
01 marriage on behalf of the minor, and sucli a contract would be 
g od in law, and an action for damages for breach of it would lie, 
i! the contract is for the benefit of the minoi' (Rose Fernandez v. 
.Joseph Gonsalves, 48 Bom. 673), if the parties are of the community, 
like Goan.s, Hindus among wliom it is CMistomarj’^ for parents to 
c ontract marriage for their children. 

Minor and membership in company 

It is not settled law as to whether a minor can be a shareholder 
01 member of a registered company. In Jaffer v. The Credit Bank 
of India Ltd., 39 Born. 331, it has been held by the Bombay High 
Court that a minor can, in the absence of any provision to the con- 
tiary in the Articles of Association of the Company, be a member of it. 
But a minor is not liable for calls, though he can share in the surplus 
assets, if any. If, on majority the minor does not repudiate his 
agreement to be a member he will become a member and shall be 
liitble as such. (Jaffer v. Credit Bank, 39 Bom. 331.) 

Minor can be admitted to the benefits of partnership 

A minor cannot be a partner in a firm, but, with the consent 
of all the partners, he can be admitted to the benefits of partnership. 

A minor admitted to the benefit of partnership can have his agreed 
share in the profits of the firm and can inspect the books of the firm 
but cannot bring a suit for the recovery of his share in the profits 
or for accounts, unless he wants to give up his connection with the 
firm. “At any time within six months of his attaining majority, 
or of his obtaining knowledge that he had been admitted to the 
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benefits of partnership, whichever date is later, such person may give 
public notice that he has elected to become or that he has elected 
not to become a partner in the firm, and such notice shall determine 
his position as regards the firm : Provided that, if he fails to give 
such notice, he shall become a jiartner in the firm on the expiry 
of the said six months.” This is how under the Indian Partnership 
Act the position of a minor, after he has attained majority, is des¬ 
cribed. If the minor does not give the public notice, as aforesaid, i.e., 
notice to the Registrar of Firms (where the firm is a registered firm), 
notice in the local Official Gazette and a notice in a local vernacular 
newspaper circulating in the area in which the firm does its business, 
that he has left the firm, or if he has become a partner, he the minor 
shall l»e liable for all the debts of the firm contracted by the firm 
since the date of his admission to the benefits of partnership. Iji 
E ngland, an infant who elects to be a partner, or is deemed to l)e such, 
is not liable for debts contracted by the firm before the day on which 
he became a major ; in English Law, the liability of the infant arises 
only on his attaining majority, if there is no repudiation within a 
leasonable time thereafter, for debts of the firm contracted after tlie 
infant attained majority. 

Gan a minor be an agent ? 

The Indian Contract Act ])r(nfides that as between the principal 
and outsiders, any person may become an agent, but no person who 
is not of majority and of sound mind can become an agent so as 
to be res])onsible to his ])rinci])al. A minor therefore can be an 
agent, so as to bind, by his infra 'idres acts, his principal, btit not 
so as to l)in(l himself. Though a minor may be in law a validly 
appointed agent, yet he hims(rll’ cannot appoint an agent. A ininor, 
tlierefore, cannot ap|)oint a proxy to vote for him at his cotnpany’s 
meeting. But a minor cannot be a licensed insurance agent, as the 
Insurance Act so says. 

Minor’s rights and liabilities on Negotiable Instruments 

A minor can draw, make, indorse, deliver and negotiate promis¬ 
sory notes, bills of exchange, cheques, so as to bind all parties except 
himself, lie himself is not liable, b\it all the other parties to the in¬ 
strument, who are majors are liable in their respective cajjacities. 

Can a minor be adjudicated insolvent ? 

A minor cannot be adjudicated insolvent. (Ex parte Jones, 
1881, 18 Ch. I). 109 ; Charan v. Krishnadhan, 49, Cal. 560.) Whether 
a minor can be adjudicated insolvent if he has been indebted for 
goods supplied to him which were, looking to his position and status 
in life and his wants at the time they were supplied to him, neces¬ 
saries of life, is a question the answer to which is not quite free from 
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doubt. (See Peters v. Fleming, 1840, 6 M. &■ W. 42), whore it was 
held that he could, in respect of necessaries supplied to him and not 
paid for, be declared insolvent. But this decision has been 
doubted by the learned jurist and Privy Councilh)r Sir Dinshah 
Midla in his learned “Lectures on Insolvency Law”. 

LUNATIC’S AGREEMENTS [Secs. 11 and 12] 

Who is a lunatic ? 

'Mn law, a lunatic means a person who has not got a sound rniml. 
A “sound mind”, for the purposes of making a contract, means a 
mind which can understand what is being done by its possessor. 
If a person can understand the contract he is entering into, and can 
imderstand the consequences of his action so fai' as bis interest is 
affected therebj^, he is said, to have a sound mind. A person who 
cannot understand the effects of his action on his interests is of un¬ 
sound mind, for the purposes of entering into contractual obliga¬ 
tions. 

A lunatic may have lucid intervals, i.e., times when he gets tlie 
faculty to understand what he is doing. But an “idiot,” i.e. a 
mental dwarf—a jierson whose mental capacities have remained 
stunted—cannot ever enter into a valid contract, because he never 
can understand. 

Can a lunatic contract? 

A person who does not possess a sound mind cannot enter into 
a contract. A lunatic’s agreement is, as a rule, void. A lunatic 
l annot (mter into a contract, except while he is in his lucid interval. 
In liis lucid interval, even a lunatic in a lunatic asylum may enter 
into a A'alid contract or make a valid disposition of his property, 
by will, sale or otherwise, unless a committee has been appointed in 
Ills case. A sane man who is delirious because of high f ewer or who 
is so drunk that ho does not under.stand what he is doing cannot in 
his insane interval enter into any valid contract or other disposition 
of property. This applies to a person under the influence of hypno¬ 
sis and to persons of unsound mind because of old age or mental 
do^cay or temporary grief. 

A person who is usually of sound mind, but occasionally of un¬ 
sound mind, cannot make a contract while he is of unsound mind. 
(Kamola v. Kaura, 41 P. B. 1912.) 

With regard to a person who is usually of sound mind, the 
presumption is that he was of sound mind while he entered into the 
contract. Any person, trying to show that the contract was entered 
into in an occasion of temporary insanity, must prove that unsound¬ 
ness of mind existed at the time the contract was entered into. A 
person who is usually of unsound mind is presumed to be of unsound 
mind, until the contrary is proved. 
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Drunkenness may amount to insanity if the person concerned 
was so drunk that he could not, while he entered into the agreement, 
reahze the effects of his act on his own interests. 

A person who is adjudged insane by inquisition under the Lunacy 
Act is not capable of making any disposition of his property as long 
as the inquisition is in force. In case a committee is appointed to 
control his affairs, a lunatic cannot contract even during his lucid 
interval. 

If a contract entered into by a lunatic or person of unsound mind 
is for his benefit, it can be enforced (for his benefit) against the other 
contracting party. (Jugal Kishore v. Cheddu, 1903, 1 All. L. J. 43.) 

For necessaries supplied to a lunatic or to any member of his 
family, the lunatic’s estate, if any, is liable ; but there is no personal 
liability incurred by the lunatic. The lunatic would be ordered 
to pay out of his property such reasonable value for the necessaries 
supplied as the Court thinks fit to allow^ The necessaries must be 
necessaries, looking to the status of the lunatic and his actual w'ants 
at the time the goods were supplied. 

Contractual capacity of a[^Body Corporate 

A Corporation can contract in the manner laid down by its Deed 
of Constitution. A Corporation cannot enter into any contracts 
which fall outside the scope of its powers as defined or conferred by 
its Memorandum or Charter or Documents of Incorporation. If 
an act is ultra vires the corporation’s memorandum or charter, the 
act is wholly void, and even all the corporators of the corporation 
cannot ratify it. If an act, however, is ultra vires the directors 
or ofiicers of the corporation, the act may be ratified (given effect to) 
if it is intra vires the memorandum. (Ashbury Railway Carriage 
& Iron Co., Ltd. v. Hector Riche, 7 H. L. 653.) 

Disqualification in^certain cases 

A barrister is, by the etiquette of his profession, disqualified 
to sue for his professional fees. If a barrister writes a book he can 
sue for the sale proceeds of the same. Or, if he sells some property 
he can sue for the recovery of the purchase money. But so far as 
his professional fees are considered it is contrary to the prestige of his 
profession and the dignity of his calling to stoop to such a suit, his 
services being de honoris causa. The same applies to Fellows, 
Members and Licentiates of the Royal College of Physicians and 
Surgeons. But a doctor of medicine (who is a University man, and 
does not belong to the Royal College), can sue for his jjrofessional fees, 
if he so deshes to do. 



CHAPTER VIII 


CONSENT—UNDERSTANDING THE SAME THING IN THE SAME 

SENSE 

For the validity' of an agreement, it is essential that th(' ]«irti(.‘s 
to it must have consented or agreed to the same tiling in tlie same 
sense. Two or more itersons. being jiarties to an agreement, are 
said to consent, when they understand the same thing in the same 
sense. It is when there is consent, that parties aie said to be ad 
idem ; their minds are in accord. [Sec. 13] 

Consequence of want of consent 

If parties do not consent, i.e., understand the same thing in 
the same sense, there can be no agreement, because consent is like 
the verj' roots of an agreement. If there is no consent the parties 
are not said to be ad idem (of the same mind). If A goes to a res¬ 
taurant and orders out a glass of lemon squash nuule in water and 
the waiter brings only an ordinary aerated lemon water, there is 
r;o contract or obligation to accept that, because there is a mistake 
common to the mind of each of the parties, viz., the customer and 
the waiter. 


If tiiere is any mistake as regards the subject matter of the 
transaction, or as regards tln^ nature of the transaction, cu' as regards 
the identity of the parties to an agreement, there cannot be any 
contract, because consent which is of the essence of a contract 
is lacking. 

Mistake—^its effect on the transaction [Secs, 20, 21, 22] 

A mistake may be of law or of fact. If it is a mistake of law, 
the agreement cannot be avoided, except when the mistake is whth 
regard to a foreign law in w'hich case it would be considered a ques¬ 
tion of fact, because one is^iot bound to know the law of a country 
her than his own, though he must know' the law of his own country. 
In other words it is a mistake of fact that may avoid an agreement. 
Ignorantia facti excusat; ignorantia, juris non excusat (Ignorance 
of fact excuses ; Ignorance of law does not excuse). [Sec. 21] 

In order that a mistake of fact may be capable of avoiding the 
transaction it is necessary to show' that the mistake W'as bilateral 
and not unilateral i.e., it must be common to the mind of both pr 
aU the parties to the contract. If a mistake of fact, however, is 
induced by fraud of a party to the contract then, though unilateral,' 
it is capable of avoiding the contract on the principle: “non est 
facium’' (this is not my act). [Secs. 20; 22] 
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Where a person agreed to buy from another person 120 bales 
of Surat Cotton which was to arrive ex “Pearless’’ from Bombay, 
and where there were two ships by that name, and A understood 
one of them while B thought of the other one, and the cotton to 
arrive thereon, it was held that as the parties were not in accord, 
there w'as no agreement. (Raffles v. Wichelhaus, 1864, 2 H. &■ C. 
906.) There Avas a mistake as to the sul>ject matter of the tran¬ 
saction. If the mistake is not common to the minds of the parties 
to the contract, it ma}?^ happen, though in an exceptional case that 
because of an ambiguous name each party is mistaken as to the other’s 
intention, and neither then is prevented from shoAving his owji inten¬ 
tion. (Falck V. Wilhams, 1900, A. C. 176.) 

There may be a mistake in an agreement regarding the identity 
of the person who is suppo.sed to be a party to it. (Cundy v. Lindsay 
&Co,, 1878, 3 App. Cas. 459.) Where one Blenkarn, knowing that 
Blenkiron & Co. were tire reputed customers of Lindsay & Co., ordfAred 
some goods from Lindsay & Co., so signing his name as Avoidd appear 
to be that of Bleidfiron & Co. it Avas held that there was no contract, 
because Linday & Ch. never did want to contract with Blenkarn. 
"They thought that they Avere contracting with Blenkiron, their 
usual customer, but as a matter of fact by a clever trick Blenkarn 
had got possession of the goods from Lindsay & Co., and sold them 
away to one Mr. Cundy who was an innocent |)urchaser (for value) 
of those goods. The cjuestioti that arose in that ease before the 
C'ourt Avas Avhether Lindsa/y & (V)., can rec'ovov the goods taken from 
them by tricck by Blenkarn and sold to an innocc-nt jnirchaser Mr. 
( 'Undy. It Avas argued on behalf of Mr. Cundy that in so far as he 
(Mr. Cundy) Avas an innocent purcha.ser for A'aliie, he could get a good 
title to the goods. But the Court held that the Sale of Cloods Act 
did not apply to such a Ciaso, because there was no agreement at all. 
The Sale of Goods Act could apply only if there is ab initio a contract 
(though induced by fraud or misrepresentation or coercion). But 
where there is no contract at all, where consent which is of the very 
essence of the contract is lacking altogether, the Sale of Goods Act 
could not a])ply, and the doctrine wmo d(‘t qui nan hahet (no 
one can give or transfer Avho himself docs not possess) could not app_^ 
to the case. There was no contract in Cundy A^ Lindsay & Co., 
because there was a mistake as to the identity of the person with 
AA'horn Lindsay & Co. thought they had contracted. Lindsay & Co. 
thought that they had contracted with Blenkiron & Co. and they 
never had any idea that they were entering into any transaction with 
Blenkarn. Had they knoAvn of that fact they would not have en¬ 
tered into the transaction. So they could successfully plead the doc¬ 
trine est factum.” But AA'here there is really a contract ab 

i nitio, though induced l)y an unfree consent, and if before the ag¬ 
grieved party could avoid the agreement and get back his property, 
the same has been sold aAvay or transferred to a bona fide purchaser 
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for value, the latter gets a good title to the goods, under the provisions 
of the Indian Sale of Goods Act. See Bailie’s ease, 1898 1 Ch. 110 ; 
Gordon v. Street, 1899, 2 A. B. 641. 

A, a well-dressed person, goes to a shop and tells the salesman 
or the manager there that he would have goods on account and tliat 
he would pay for them later when the bill is sent to him in the ordinary 
course of business. The shop-keeper consents to sell to A goods on 
credit, believing that A, who appear.s to be a decent person, woidd 
pay u}) the money, being the price of the goods bought by him. .4 
leally had no intention to pay for the goods. He wanted to abs¬ 
cond after selling them away to some one else. After leaving the 
shop he sells the goods to a bona fide purchaser for value. l)oes 
that purchaser get a good title to the goods, or can tlie sliop-keeper 
get them back from him ? The shop-ket^)e]- cannot recover the goods 
from the innocent purchaser for value,*because in this case we have 
a contract ab initio ; it is not tlie case of a void agreement as in the 
case of Cundy v'. Lindsay & Co. ; it is the case of a vailid agreement, 
where consent is pi esent, though obtained by a ti icli, and the aggrie- 
v^ed party, viz., the shop-kc'eper can get back tlu' goods from A be¬ 
fore be sells them away to any one else being a, liona lide purchaser 
for value But once the goods are sold l>y A to a bona fide pur¬ 
chase]' for value, the Indian iSale of Gootls Act would apply, and the 
shop-keeper cannot g(d back the goods. (See also Boulton v. -lones, 
1857 H. N. 564 ; Jaggan Nath v. Seeretarv of State 1886, PiiiiJ. Roe. 
No. 21.) 

Where thertc is a, mistake with regard to the nature of the tran¬ 
saction there cannot be a eontra.et. VVliere an old gentlemaji, not 
capalile of reading (bj* reason of age), vras asked to sign a docuimmt 
whicli he was told was a guarantee, thoiigh it wiis really a, Itill of 
exchange, and he, bc^lieving it to be a guarantee and intending to 
sign a guarantee, signed tlu^ doc-uiTumt, it was held by the Coui't that 
Jie was not liable even to a bona fide holder for value of the bill of 
exchaaige, because his signature was obtiiined by fraud of the other 
person on a docMiment which he never did intend to sign as a bill. 
Had the old gentleman known it to be a bill he would not have signed 
it; there was no consent in that case, and therefore thei'e was no 
contract ab initio and there was no liability. ( Foster v. Maekinnon, 
1869, L. R. 4 C. P. 704 ; Chimanram v. Divanchand, 1932, 56 Bom. 
180 ; Bankn Behari v. Krishto, 1903, 30 Cal. 433 ; Oriental Bank v. 
Fleming, 3 Bom. 242, 267 ; Lewis v. Clay, 1898, 67 L. J. Q. B. 224.) 

Free Consent. [Sec. 14] 

It i,s essential for the enforceability of an agreement that the 
consent should be free; otherwise a party whose consent has been 
obtained in an nnfree manner can avoid his liability under the agree¬ 
ment. The consent should not hav^e been obtained bj* coercion, 
undue influengg, fraudmisrepresentation or mistake. 
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Coercion [Sec. 15] 

Coercion means and involves the committing or threatening 
to commit an act forbidden by the criminal law or the wrongful 
withholding of property belonging to another person, to the pre¬ 
judice of that person or any person whatever, with the intentioji 
oi' inducing that person to enter into a contract. It is immaterial 
Avhether the provisions of the criminal law are or are not applicable 
to the place where the coercion takes place. 

‘Coercion’ and ‘Duress’ 

What is called ‘coercion’ in India is known as ‘duress’ under 
the English Law. Under the English law, duress involves actual 
or threatened violence or restraint of liberty with regard to the 
other party to the contract, or his wife, parent, or child; 
and the act or threat must har^e been committed or given by 
the party to the contract or l)y one aetijig with the knowledge or 
for the advantage of such })a.rty to the contract. It is further im¬ 
portant to note that any act or threat with regard to one’s goods 
is not duress ; the act or threat must be with regard to one’s person 
and not property. According to the Indian Law, on the other hand, 
the term coercion has a wider implication. Coercion may be against 
person or against j)roperty. It may be an act or a threat to commit 
an act forbidden by the Criminal Law, or a wrongful withholding 
of the property of another person to his prejudice ; and it may not 
be directed against the other party or his wife, parent or child ; 
it may be directed against any person. 

A, on board an English ship on the high seas, causes B to enter 
into an agreement with him through an act amomiting to ci imiiia! 
intimidation under the Indian Criminal Law. A aiterwarrds sues 
B for breach of contract at Calcutta. A has employed coercion 
although his act is not an offence under the English Law, and al¬ 
though section 506 of the Indian Penal Code w'as not in force at 
the time when or place where the act was done. 

Where an agent appointed for a period of time refused to hand 
over to his principal or to the new agent the hooks of account re¬ 
garding the business at the end of his term of office, unless his princi¬ 
pal released him from all liabilities in respect of acts done by him 
as agent, and the principal, because of this coercion, did give the 
release, it was held that the release deed was voidable at the option 
of the principal on the ground of coercion. (Muthiah Chettiyar 
V. Karuppan Chetti, 1927, 50 Mad. 786.) 

A mere threat given by one person to another to prosecute 
him does not amount to coercion because it is not in itself an. 
act forbidden by the Criminal law. But the Allahabad High 
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Court has held that a bond executed by a judgment debtor in 
I'avour of his decree-holder to obtain a release from custody in exe- 
ution of the decree of a Court which had no jurisdiction to pass 
it, was void. (Banda Ali v. Banspat Singh, 1882, 4 All. 3o2.) 
And the Madras High Court has held that an adoption b^T- a girl, 
aged 13, is not binding, when it has been obtained from her by her 
husband’s relatives by pressure on her by obstructing the removal 
of her husband’s corpse. (Ranganayakamma v. Alwar Setti, 1890, 
13 Mad. 214.) 

In Ainiraju v. Seshamnia, 1918, 41 Mad. 33, the Madras High 
('ourt held that where a person by a threat to commit suicide, made 
his wife and son execute a release deed in favour of his own brothers 
with regard to certain property which they, the brothers, claimed 
as their own, the release deed was not enforceable against the wife 
and the son, because the threat to commit suicide did amount to 
coercion under the Indian Contract Act. Wallis, C. J. and Seshagiri 
Iyer, J., held: “it was impossible to hold that an act which it is 
made punishable to abet or attempt is not forbidden by the Indian 
Penal Code, especially as the absence of any section punishing the 
(ct itself is due to the fact that the suicide is in the nature of things 
beyond the jurisdiction of the Courtbut Oldfield, J., held that 
the Indian Contract Act should be construed strictly and that an 
act not pimishable under the Indian Criminal law^ cannot be said 
to be forbidden by the law. K 

Undue Influence [Sec. 16] 

When a person who is in a position to dominate the mind of 
the other party to the agreement, uses that position to the prejudice 
of that other party, and gets out of the agreement an unfair 
advantage, his act is said to be an act of undue influence, and tlie 
aggrieved ^jarty can avoid the agreement on the ground of undue 
influence. A person, for example, who holds authority, real or apjju- 
rent, over the other person to the agreement, or who stands in a 
iiduciary relation to the other party to the agreement, can be regarded 
as being in a position to dominate the will of that other party. 
Similarly, a person who enters into a contract with another person 
whose mental powers are temporarily or permanently affected by 
reason of mental or physical distress, illness or age, is said to bo 
in a position to dominate the- mind of the other party. When a 
] verson, who is in a position of dominating the will of the other party 
to the agreement, enters into an agreement, which on the very face 
of it seems to be unconscionable, the Court would presume that the 
contract was obtained by undue influence, and if the other party to 
the contract wishes to show the absence of undue influence, the 
burden of proof will be on him for setting aside the presumption of 
undue influence which appears on the very face of the contract. 
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Under the Contract Act, the words “the relation subsisting 
between the parties” show that the undue influence must come from 
a party to the contract and not an outsider. In Narayan v. Buchraj, 
1927, 53 Mad. L. J. 842, it has been held Ijy the Madras High Court 
that the undue influence may proceed even from a third party, i.e., 
a person who is not a party to the contract. It is submitted, that 
the Madras ruling is not in consonance with the wording of the Con¬ 
tract Act. (See also Raj Coomar v. Alfuzuddin, 8 Cal. L. R. 419.) 
Where it is shmvn that the outsider from whom undue influence has 
come has acted in connivance oi‘ collusion with a iiarty to the con¬ 
tract, the undue influence coming from an outsider would be suffi¬ 
cient to bring the case within the purview of the Contract Act. 

" Unfair advantage means any gain, benefit or advantage ob¬ 
tained by unrighteous or undesirable means. (Ganesh v. Vishnu, 
1908, 32 Bom. 37). A, having advanced to his son B, during his 
minority, obtains, upon B’s attaining majority by nnsusage of 
parential influence, a bond from E for a gjeater amount than the 
sum in I’espect of the advance. A is guilty of undue influence, x-' 

A, a man enfeebled by disease and age, is induced by B, who 
is his medical attendant, to agree to pay him (B) an unreasonable 
stun for his professional services ; the agreement can l)e avoided by 
A, because B has emj)loyed undue influence, havdng l)een in a jiosition 
to dominate the mind of A. 

A, being in need of money, goes to a money-lender at a time 
when there is a stringency in the money market. The lender re¬ 
fuses to make any loan unless A agrees to ])ay interest at a very high 
rate. A agrees, as he has no alternative. This contract is not induced 
by undue influence, because the loan is made at a time of strin¬ 
gency in the money market. 

A being in debt to B, contracts a fresh loan on terms which 
appear to be unconscionable; the burden of proof will lie on B who 
must show that the contract was not induced by undue influence 
if he is to successfully enforce it in a Court of law. 

While Courts of law set aside transactions on the ground of 
undue influence, they would make no concession with regard to 
transactions involving lack of judgment, want of prudence or absence 
of foresight. The (•ourts do not encourage flegligence or foIl3^ One 
has to thank himself for his own Jiegligence or folij^ and cannot 
claim relief in a Court of law'. But w-'lieie there is fraud or trick 
involved and an unfair advantage oV)tained, Courts would certainly 
interfere and render equit 5 ^ (Allcard v. Skinner, 1887, 36 Ch. D. 
145 ; Smith v. Kay, 1859, 7 H. «& L. C. at p. 779.) 

To prove that undue influence has been esercist^, the jjiaintiff 
or che defendant, as the case may be, must satisfy the Court that 
the other party w as in a position to dominate his will and that he 
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^ctnallT used that jiosition lor olitaining an unfair advantage or 
toain for himself. (Poosathnrai v. Kannapa^ 1920, 43 Mad .atO 
p.C. ; Ganesh v. Vishnu, 1908, 32 Bom. 37; Bank of Bengal v. 
Bin Dial, 1901, Punj . Rec. No. 36.) A party to a eontraet can 
avoid it if he can show that the other i)arty was in a position to drui¬ 
nate his will and actually made use of that position. When the 
transaction appears on the face of it to he unsonscionable, the luirden 
,of proof will be on the other ]iarty to show that it was not uncons¬ 
cionable. (Raghunath Prasad v. Sarju Prasad, 1924, 3 Pat. 279.) 

Confidential rehations, or relations of a type in which one c an 
dominate the mind of the other, are presumed to exist between per¬ 
sons such as parent and child, guardian and waid, lawyer (also 
managing iderk) and client, physician (or .surgeon) and |)atient, trustee 
and cestui que trust, spiritual adviser and disciple. (Lakshmi Dass v. 
Roop Laul, 1907, 30 Mad. 169 ; Toolseyda.s v. Preniji, 1889, 13, 
Bom. 61 ; Allcard v. Skinner, 36 Ch. D. 145 at pp. 181, 182 ; Liles 
V. Terry, 1895, 2 Q. B. 679 ; Sliamaldhone Lakshimani Debi, 1909, 
36 Cal. 493 ; see also Brojendra Nath, 6, Cal. W. N. 816; Raja Pa- 
pamnia, 5 Mad. L. J. 234 ; Harivalaldidas v. Bhai Jivanji 1902, 
26 Bom. 689 ; Dent v. Rennet, 4 My. & Cr. 269 ; Mannu Singh a'. 
Umadat, 1890, 12 All 523.) 

The relation between hu.s!)and and wife is not, without more, 
such as gives rise to a prcsum])tion of domination. (Howatsem v. 
Webb, 1907, 1 Ch. 537.) 

The relation between mother and daughter is not, of it.scif, 
one in which the position of dominating the mind of the other can 
be presumed. (Ismail v. Pafizboo, 1906, 33 Cal. 733.) Likcwi.se, 
the relation between landlord and tenant does not come within the 
purview of the Contract Act, becaiuse ordinarily no apjjarent or real 
authority is deemed to be held by a landlord over his tenant. (Pro- 
mada Nath v. Kinoo Mollali, 1908, 8 Cal. L. J. 135.) The same is 
true also with regard to the relation between a creditor and debtor. 
Without more, a creditor is not deemed to be in a position to dominate 
the mind of the debtor. It has been held in several cases that CA’^en 
the urgent need of money by a borrower does not l)y itself means 
that the lender was in a position to dominate the will of the bor¬ 
rower. (32 Bom. 37 ;j34 Cal. 150, 156 ; 1 Pat. 263 ; 31 Cal. W. N. 
693.) But there may oe circumstances to show that the creditor 
was really in a position to dominate the will of the debtor, e.g. 
Avhen the creditor kneAvthat the debtor was in need of money and 
that he would be forced to borrow the money and he (the creditor) 
charged a usurious return. (Ranidhan v. Jiwan Khan, 1879, Punj. 
Rec. No. 110.) 

In a case where an old Hindu lady made a gift of the whole of 
her property to her spiritual ad\dser, hoping that thereby .she would 
secure benefits to her soul in the other world, the Court held the 
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gift invalid, because the spiritual adviser was in a position to domi¬ 
nate her will and had not shoAvn that he had not made an undue 
advantage of the position in which he was. (Manu Singh v. Umadat, 
1890, 12 All. 523.) A gift made by a beneficiary under a trust of a 
portion of his trust funds to the trustees was hekl voidable under the 
Contract Act on the ground of undue influence. 


Pardanishin Woman 

A pardanishin woman is one, who according to the custom of 
her community, observes seclusion from the world. (Buzloor 
Ruheem v. Shumsoonnissa Begum, 1807, 11 Moo. I. A. 551 (P.C.); 
Fayyaz-ud-din v. Kutab-ud-din, 1929, 10 Lah. 761, 766.) But the 
mere fact that the woman lives in some degree of seclusion, and is 
thus quasi pardanishin, would not make her pardanishin woman 
within the meaning of the Contract Act. (Hodges v. Delhi & London 
Bank, 1901, 23 All. 137; Ismail v. Hafiz Boo, 1906, 33 Cal. 773; 
Sheikh Ismail v. Amirbibi, 1902, 4 Bom. L. R. 146.) 

Under the law, a contract made by or with a pardanishin -woman 
can be avoided by her, at her option unless the other party to the 
contract satisfies the Court that the contract was not only read over 
and explained to her but that she also understood its meaning and 
its effects upon her own interests. (Shambati Koeri v. Jago Bibi, 
1902, 29 C. 749 (P.C.); Annoda Mohun v. Bhuban Mohini, 1901, 
28 Cal. 546 (P.C.); Kali Baksha v. Ram Gopal, 1914, 36 AU. 81 
(P.C.); Shamsuddin v. Abdul Hussein, 1907, 31 Bom. 165 ; Hoti 
Lai V. Ram Piari, 1903, Punj. Rec. No. 77 ; Rai Rajeshwar v. Har 
Kishen, 1933, 8 Luck. 538; Mariam Bibi v. Sheikh Mohammad, 1918, 
28 Cal. L. J. 366, 367 ; Sunitabala Debi v. Dhara Sunderi Devi (1919) 
46 I. A. 272 ; Tara Kumari v. Chandra Mauleshwar, A. 1. R. 1931, 
P. C. 303). In Kali Baksha \. Ram Gopal, 1914, 36 All. 81 (P.C.), 
it has been held that there is no absolute law that a deed executed 
by a pardanishin woman should be set aside if it is not proved 
that she had independant advice. If the grantor comprehended 
and of her free will entered into a transaction, that would be enough 
to make the deed valid. 

High rate of interest in contracts 

The mere fact of the rate of interest bein^ high is not evidence 
of undue influence. A, who is in urgent need of money, borrows 
money from a lender who charges him very high rate of interest. 
This transaction is not, without more, one of undue influence. It has 
been held by the Privy Council that interest at a rate of 24 % per annum 
could be allowed in the absence of any evidence to show that the 
lender exercised any threat or pressure on the borrower. [Raghu- 
nath Prasad v. Sarju Prasad, 1924, 3 Pat 279, (P.C.); see also 
the Money-lender’s Act, of the province concerned, whereby it is not 
permissible to charge at more than the authorised rate.] See also; 
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Hari v. Ramji, 1904, 28 Bom. 371 ; Satish Chmidpr v. Hem Chunder. 
1902, 29 Cal. 823 ; Khota Ram v. Nawaz, 1923, 4 Lah. 76 ; Appa 
Rau V. Suryanarayana, 1887, 10 Mad. 203 ; Ramalingara v. Subra- 
manyam, 1927, 52 Mad. L. J. 612 ; Debi Sahai v. Ganga Sahai, 1910, 
32 All. 589. 

Except where the lender knew of the borrower’s heavy need 
for money and took an unfair advantage of that knowledge, or 
exercised pressure upon the borrower, a high rate of interest was 
allowed by the Courts. 

Under the Usurious Loans Act, whenever it is found that the 
rate of interest charged is very high or unfair under the circum¬ 
stances of the case at hand, the Court can interfere and curtail the 
rate of interest and allow interest at such rate as it thinks fit and 
proper, even though no undue influence has been proved. (See 
also Kumar Narendra v. Pabon, 1930, .52 Cal. L. J. 73 ; Baldeo 
Singh V. Bulaki Das, 1910, 7 All. L. J. 59.) 

Misrepresentation [Secs. 17 & 18] 

Misrepresentation is of two kinds—(1) fraudulent and (2) 
innocent. 

Fraudulent misrepresentation or fraud takes place, when a 
party to a contract, or some one with his connivance, or an agent 
of a party to the contract with the intention of deceiving the other 
party to the contract or the agent of such other party, commits an 
act with the intention of deceiving the other party, or does an act 
or omits to do an act or omits a fatit {suppressio t)eri), as is specially 
declared by the law to be fraudulent, or says something which is 
false {suggestio falsi), or actively conceals a defect so that the same 
may not be discovered by the other party to the contrat, or makes a 
promise without intending to perform it. [Sec. 17] As a rule, mere 
silence does not amount to fraud. If A sells to B a horse which A knows 
to be unsound, and says nothing to B about the unsoundness of the 
horse, his silence does not amount to fraud. But if B is A’s daughter 
and has just come of age, the relation between the parties is such that 
it makes it A’s duty undtu' the law to tell his daughter B about the 
unsoundness. (Illustrations to Section 17 of the Indian Contract Act. 
But if B, in that illustration, says to A, “If you do not deny, I shall 
take it for granted tllat the horse is sound,” and if A says nothing, A’s 
silence would be equivalent to speech, because he was told definitely 
by the other party that his silence would amount to an answer so to 
say. As a rule the maxim ‘caveat emptor’, i.e., beware buyer, prevails. 

The mere commendation of one’s own goods does not amount to 
fraud because such commendation is not a material misrepresen¬ 
tation, and in practice people are inclined to praise their own goods. 
The legal maxim is: simplex commendatio non obligat, simple or 
mere commendation does not oblige or bind one who makes it. 
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Uberrimse fidei agreements 

Uherrimae fidei agreements are agreements in which the law 
casts upon the parties a duty to disclose to each other every material 
fact within knowledge. If a material fact within the knowledge of 
a party is not disclosed to the other party, the latter can, at his 
option, avoid the agreement on the ground of misrepresentation. 
In such a case mere silence does amount to misrepresentation, be¬ 
cause it was the duty of the parties to mutually declare the facts. 
An insurance contract, for example, is an uherrimae fidei agreement 
in the fullest sense of the expression uherrimae fidei. It is the duty 
both of the insurer and the insured to reveal every material fact 
within knowledge ; otherwise the contract is avoidable by the aggriev¬ 
ed party on the ground of fraud. There are also what are laiown 
as quasi uherrimae fidei agreenients. Thus under the Transfer of 
Property Act, an omission to make certain types of disclosures by 
the seller amounts to fraud. Similarly there is a duty cast on the 
buyer to disclose material facts to the seller. A contract of surety¬ 
ship or a partnership rc(|uircs disclosure of facts within the know¬ 
ledge of the creditor (promisee), in a contract of guarantee, or the 
partner or partners, as the case may be in a partnership contract; 
but such contracts are not strictly uherrimae fidei but are qua,si 
uherrimae fidei. (Davis v. London Insurance Co., 1878, 8 Ch. D. 
469.) 

In a contract of insurance the law casts upon the parties the 
duty to make fullest disclosure of facts within knowledge. (London 
Assurance Co. v. Mansell, 1879, 11 Cli. D. 383.) 

The case of a lawyer and his client also involves the duty to 
disclose to the (client material facts ; otherwise there would be a 
breach of the confidence reposed by the client in the lawyer. Thus 
in Maepherson v. Watt, 3 A. C. 2.54, it w^as held that a solicitor, who 
purchased )irop(M ty from his client nominally for his brother, but 
really to get transfer back from his brother to his own name, could 
not keep it, because he had not disclosed to his client the fact that he 
was buying the property for himself, and it could be no defence 
for the solicitor that apart from the silence, tlje transaction was a 
proper one and in no way unfair to the client. 


Misrepresentation may be innocent, e.g., when the party making 
an incorrect statenumt has made it without knowing that it was 
incorrect and believing that it was correct. If there was no inten¬ 
tion to deceive, a breach of duty obtaining an advantage to the person 
guilty of the breach, or to any one claiming from him by misleading 
the other party or any one claiming from such other party, is also 
innocent misrepresentation. ISec, 18] ' 
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Distinction between fraud and misrepresentation 

In the case of fraud the person who makes a statement 
makes it knowing it to be false, or maSes it hot believing it to be true, 
or so recklessly as to take no care to find out whether what he says 
is true or not. In innocent misrepresentation, on the other hand, 
a person making a statement makes it without the knowledge of its 
falsehood, and with a belief in its truth. 

When a party is aggrieved by fraud, he can sue the person guilty 
of the fraud for damage^ for any damage that he may have sulfercd 
by reason of the fraud (the fraud having been successfully played 
on him). In the case of innocent misrepresentation, on the other 
hand, the aggrieved party cannot sue for damages, but can only 
avoid the agreement. (Kedgrove v. Hurd, 20 Ch. D. 1.) 


In the case of fraud, as a rule, the person guilty of the fraud 
cannot say that the. plaintii’f had independent means of discovering 
the truth ivilh regard to tiic facts, if the aggrieved jiarty actually 
fella victim to hi.s fraud. (Sec v. Keimick, 1880, Punj. ilec. 

No. 41.) 

Constructive Fraud 

1 A person w ho makes a statement without knowing it to be false, 
but recklessly, i.c., without taking the slightest trouble to empiire 
into its validity, is said to be guilty of constructive fraiuk^ (llees 
Mining Co.’s case, 4 H. L. 04.) Thus where the directors of a regis¬ 
tered company issued a prospectus stating therein the advantage.s 
the company would be having, and they had not ^taken the trouble 
to inquire into the veracity of the statement before making it, they 
were held responsible for constructive fraud. 

Avoidability of agreement on the ground that the consent is not 
free [Secs. 19 and 19A] 

In any case of an agreement in which it is alleged that the 
consent to it was not free, i.e., it was caused by coercion, undue 
influence, misrepresentation, fraud, the agreement is voidable 
at the option of the party w'ho.se consent was so obtained. Such 
party can either abide by the agreement or avoid it on the ground 
that the consent was not free. Hut ivhen the consent was caused 
by misrepresentation or by fradulent silence, the contract is not 
voidable, if the aggrieved party had the means of discovering the 
truth with ordinary diligence. Thus when a person has acted on 
his own knowledge or information, and is not deceived by the at¬ 
tempted fraud or misrepresentation, he cannot avoid the agreement 
he entered into. A by misrepresentation induces B to believe that 
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200 maunds of indigo are made every year at his factory. B, 
however, is allowed to examine all accounts and books of the fac¬ 
tory and finds that only 100 maunds of indigo are made annually 
at A’s factory. In spite of such knowledge B purchases the factory ; 
he cannot avoid the agreement by pleading that A had made a 
misrepresentation, because B bought the factory in spite of the 
misrepresentation, and acting on his own knowledge and information 
revealed by the books of account. 

In the case of fraud, the aggrieved party may avoid the agree¬ 
ment and sue for damages or may claim rescission of the agreement 
under the Specific Relief Act. It is open to him to refuse to carry 
out the agreement when sued upon it. He can defend a suit brought 
against him for damages or for specific performance. (Rangnath v. 
tiovind, 1904, 28 Bom. 639.) 

In an innocent misrepresentation, the party aggrieved can 
avoid the agreement, even though the statement was true at the time 
it v\as inade but became otherwise later by reason of change of 
( ifi (O'h'lanagan’s case, 1936, 1 Ch. 575.) 

\\ lien a party to a contract has reasonable means of finding 
out lor hiiiiself the truth it is his duty to exercise reasonable 
diligence. If the circumstances are such that on the exercise of 
reasonable diligence the truth could be known and because of the 
want of exercise of that diligence the facts are not known to 
the party, there would be no ground for avoidance of the 
agreement. Thus where A enquired of B whether the mares to 
be sold by him to A were sound, and B replied that the mares were, 
in his opinion, sound but that he would prefer their being bought 
by A after A’s satisfying himself with regard to them through a 
friend, it was held that B was not liable to A for the horses’unsound- 
ness, because A had reasonable means of discovering the truth for 
himself through a friend and B d d not make any definite warranty so 
as to make himself liable. B only expressed his opinion that the 
mares were sound, but left the whole matter of the purchase to be 
decided by A himself at his own choice and on his own responsibility. 
(Currie v. Rennick, 1886, Punj. Ree. No. 41). Where a person has 
actively concealed the defect in the goods so as to make the dis¬ 
covery of the defect not possible in spite of reasonable diligence 
exercised by the other party, the latter can avoid the agreement on 
the ground of fraud. Thus where A, a dealer in horses, sold a mare 
to B with the knowledge that the mare had a cracked hoop, which he 
(A) had filled up so as to prevent detection even after a diligent exa¬ 
mination, it was held that there was an active concealment of the de¬ 
fect and A was liable to B in damages. (Akhtar Jahan Begam v. 
Hazari Lai, 1927, 25 All. L. J. 708 ; Subramanian Chetti v. Official 
Assignee of Madras, A. I. R. 1931, Mad. 603 ; Morgan v. Government 
of Hyderabad, 1881,11 Mad. 419.) 
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Ordinary diligence involves such diligence as a reasonable 
man would consider necessary having regard to the nature of the 
transaction and of the representation affecting its results. (Shoshi 
Mohun V. Nobo Kristo, 1878,4 Cal. 801 ; Rustomji v. Vinayak, 1911, 
35 Bom. 34 ; Kala Mea v. Harperink, 1909, 36 Cal. 323.) Where 
the fraud played by a person on another does not actually deceive 
the latter, there can be no claim for damages, because no damage 
has been suffered by reason of the fraud. The Latin maxim is: 
Havd erdm decipitur qin srit -le deripi. i.e. ; nothing is fraud which 
does not deceive. 

Where a person aggrieved by a fraud nevertheless approbates 
the transaction, he is said to have waived his remedy to avoid the 
agreement. (Hakim Rai v. Kharak Singh, 1918 Runj, Rec. No. 42.) 
So also will the right to avoid the agreement be lost by reason of 
laches, i.e., unreasonable delay on his part. (Maharaja Sir Partab 
Singh V. Provincial Bank, 1891, Punj. Rec. No. 72.) And where 
because of an event that may have intervened it is not possible to 
restore the parties to their original position, there will not be any 
remedy by avoidance. (Clark v. Dickson, 1858, 27 L. J. Q. B. 223.) 

Legal representatives’ right to avoid agreement on the ground of 

fraud 

A suit for setting aside a document on the ground of fraud or 
misrepresentation, can, after the death of the aggrieved party, be 
brought by his legal representatives. (Goba v. Kashiram, 1927, 51 
Bom. 133.) 



CHAPTER IX 


VOID, VOIDABLE, ILLEGAL, VALID, AND UNENFORCEABLE, 

AGREEMENTS 

An agreement is said to be void if it is such that it cannot be 
enforced by any of the parties to it. An agreement may be void 
because of want of consideration, or because of the incapacity of the 
parties to it, or because it is illegal or is against public policy or the 
policy of the law, [Sec. 2] 

An agreement is voidable if one or moi-e of the parties to it 
can avoid it at his or their option but the other party or parties cannot 
avoid it. An agreement obtained by undue influence, coercion, 
misrepresentation, for example, is an agreement that is voidable but 
not void. On the other hand, an agreement in which consent is 
absolutely lacking, e.g., one in which there is fraud vitiating consent 
altogether, or where there is a mistake of I'act common to th(! mind 
of r^ach of the parties to it, is void, and not rnei ely voidable. [Sec. 2] 

An illegal agreement is one whicb is against the law and not 
merely against public policy. [Sec. 23J 

An agreement is said to be unenforceable il it is such that no 
suit can be brought on it in a (/ourt of law. It may be a valid agree¬ 
ment, but not capable of being enforced in a court of law, because 
of some technical defect, e.g., want of proper stamj) duty or the 
reason of lack of registiation, or becanst* it is liarred by the law 
of limitation. [Sec;. 2J 

Distinction between void and illegal agreements 

An illegal agreement is always void, but a void agreement is 
not always illegal. An agreement is illegal because it is contrary 
to the law ; but a void agreement may be such because it is illegal or 
because though perfectly legal yet it does not have consideration, 
or because of a party to it is not competent to contract, e.g., in the 
case of a minor or a lunatic. 

In the case of an illegal agreement not only is the main agree¬ 
ment void, but all collateral agreements also are void. On the 
other hand, in a void agreement like a wager, which is not illegal 
(except in Bombay and other places where by reason of local acts 
it is expressly declared illegal), the main agreement is void but col- 
lateral agreement are valid. 
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Agreement void when consideration and objects unlawful 
in part [Sec. 24] 

AVhere a portion of a single consideration for one or more objects 
pr any one or any part of any one of several considerations for 
;a single object is unlawful, the agreement is void. [Sec. 24] 

A promises to manage a iawfid manufacture of indigo and an 
unlawful manufacture in other prohibited articles. B agrees to 
])MV A for such management Rs. 500 a year. The whole agreement 
is void, because the object and the promise by A and the considera- 
tioji lor the promise by B are in part unlawful, and there is a Single 
consideration for both the objects. But if B had promised to pay A 
]!s. 500 for the lawful manufacture of indigo .and Rs. 500 for the 
illcgai traffic in the other articles, the agr('):!!rient would have been 
\';i!id for the lawful mamifaeture of indigf), though not for the illegal 
irritfic in the other articles. [See also see. 57] 

Agreements void for uncertainty [Sec. 291 

.Igreeincnts the meaning of wUiclx is not c-ertain or capable of 
•i'-ving made cei'tain, are void under tlu! Indian Contract Act. Thus 
it A agrees to scil to B20 tons of <)il, and does not state as to what 
kind of oil is to be suppliod, tfic agreement is void because it is 
uncertain. But if, on the other hand. A is a dcahu’ in eoeoa-nnt oil 
only and a.gref>s to s(;ll to B 2<) tons of oil, from tlie very nature of 
A’s tmsiness the agreement is eap.ible of l)eing made certain, or it 
San be said that the oil reLjuired was e.0Ci ia-nut oil. [See, 29] 




CHAPTER X. 


CONTINGENT CONTRACTS [Secs. 31-36] 

A contiiigeni contract is a contract in which the promisor 
promises to do or to abstain from doing something if some event 
collateral to snch contract does or docs not take ]:>lace. [Sec. 31] A 
contracts to ])ay B Bs. 10,000, if B’s property is burnt; this is a con¬ 
tingent contract. A contract of life insurance is a contingent contract. 
Upon the ha|)pening of the contingency, e.g., the survival by a 
person to a sta ted age or upon his death the amount agreed to be paid 
in the jiolicy bocoines payable. A contract of marine or fire in¬ 
surance is a contract of indeminty i.e., a contract whereby the pro- 
misec' is to be paid a reasonalde com]>cmsation foi“ damage suffered 
by him and foi' putting him in his original jiosition. An agreemeiit 
between A and B whereby A promises to jeay to B v hat X will 
determine is a contingent ('outract.. (Secietary of State v. Arathoon, 
1882, 5 Mad. 174; Xarain v. Aukhoy, 1885, 12 Cal. 152). An agree¬ 
ment to pay under a policy of insurance subject to the a])])rov^al by 
the directors is also a contingent conti’act. (Braunstein v. Acci¬ 
dental Death Ins. Co. 31 L. J. Q. B. 17.) An agreement to pay a 
contractor for building or elec ting conditional to a certificate of an 
architect or an engineer, is also a contingent contract. (Morgan v. 
Birnie, 9 Bing. 072 ; Worsley v. Wood, 0 3". B . 710 ; see also Bombay 
Burmah Trading Corporation v. Aga Mahomed, 1911, 34 Mad. 453.) 

The Indian Contract Act provides;— 

‘‘Contingent contracts to do or not to do anything if an uncertain 
future event happens cannot be enforced by law unless and until 
that event has happened. If the event becomes impossible such 
contracts become void.” [Sec. 32] 

■‘Contingent contracts to do or not to do anything if an uncertain 
future event does not happen can be enforced when the happening 
of that event becomes impossible, and not before.” A agrees to 
pa}'^ to B a sum of Es. 5,000 if a certain ship does not return. 
The ship is sunk. The contract can now be enforced because the 
ship cannot return. [Sec. 33] 

If the future event on which the contract is made dependant 
is the way in which a person will act at an unspecified time, the event 
shall be considered to become impossible when such person does 
anything which renders it impossible that he should so act within 
any definite time, or otherwise than under further contingencies. A 
agrees to pay to B a sum of Rs. 10,000 if B marries C. C marries 
D. The marriage of B to C cannot now take-place, although it is 
possible that D may die and that C mav afterwards be legally en¬ 
titled to marry B. rSec. 34] 
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Contingent contracts to do or not to do anything if a specified 
niicertain event happens within a fixed time become void, if, at 
tiie expiration of the time fixed, such event has not happened, (u-if, 
before the time fixed, such event becomes impossible. A contingent 
contract to do or not to do anything if a specified uncertain event 
does not happen wdthin a fixed time may be enforced by law when 
the time fixed has expired, and such event has not happened, or, 
before the time fixed has expired, if it becomes certain that such event 
will not happen. A promises to pay to B a sum of Ils. 10.000, 
if a certain shij) returns within a year. The contract may be en¬ 
forced if the ship returns within the year, and becomes void if the ship 
is burnt or lost within the year. A promises to pay to B .a sum of 
money if a certain ship does not return within a year. The contract 
may be enforced if the ship does not return wdthin the year, or if it 
is lost or burnt within the year. [Sec. .35] 

Under the Indian Contract Act, contingent contracts to do or 
not to do anything if an impossible event happens, are void, w'hether 
the impossibility of the event is known or not known to the parties 
to the agreement at the time it is made. A agnies to pay to B 
Rs. 10,000, il‘ B will marry A’s daughter 0. Unknown to A or to 
B, the daughter had passed away at the time of the agreement. The 
agreement is void. A agrees to pay B Rs. 1,000, if two straight 
lines should enclose space. Thi.s agreement is void because it is 
to do an impossible thing. [Sec. 30] 

An agreement to do an impossible thing is void. Lex non 
cogit ad impossibilia, i.e. the law does not recognize what is impos¬ 
sible. Impossibilium nulla obligatio es!., i.e. there is no obligation to 
do what is impossible, or what is impossible does not create an 
obhgation. 



CHAPTER XI 


PERFORMANCE OF CONTRACTS 

Contracts which must be performed; Obligation of parties to Contracts 

The parties to a contract must either perform, or offer to per¬ 
form, their promises, unless the performance is excused by consent 
or is dispensed with under the provisions of the Contract Act or 
under any other law for the time being in force. [Sec. 37] 

As regards the legal representatives of the promisor, in t he case 
of death of the promisor before the contract can be perform ed, the 
law is that they (the legal representatives) are, unless a contrary 
iutcntion appears from the contract, bound by the promise, provided 
the contract is not one involving peisonal'skill or labour or personal 
factor such as volition. [Sec. 37] 

As a rule, a person who is not a party to the contract cannot sue 
u}ion it. We have already considered that in the Chapter dealing 
w ith ' Co n si do rati on ’. 

/ A promises to doliycr goods to B on a certain day on payment 
of tls. 500. A dies before that date. A’s legal representatives 
are bound to deliver the goods to B, and B is bound to pay Rs. 500 
to A’s legal representatives upon delivery of the goods or as otherwise 
agreed l)etween A and B. But if A has not left any goods, A’s 
legal representatives are not liable to I uiy the goods and then supply 
them to B, for the liability of the legal representatives is, as a rule, 
limited to the extent of the estate left by the deceased ; the legal 
representatives are, subject to a contract to the contrary (entered 
into by them), not liable personally; the liability is that of the 
deceased’s estate. ^ 

A promises to paint a picture for B on a certain day at a certain 
price. A passes away before that day. The contract cannot be 
enforced by B against A’s legal representatives, because it is a con¬ 
tract involving personal skill and labour, and the legal representatives 
cannot be expected to know painting ; they may not be even able 
to draw a straight line proj)erly. Actio personalis moritur cum 
persona, ^.c., a personal cause of action dies with the person con¬ 
cerned, is the legal maxim to express the law on the point very briefly* 

The rule then is that the legal representatives of a deceased 
promisor are not liable to perform a contract involving personal 
skill or ability. (Graves v. Cohen, 1930, 46 T. L. R. 121). Further 
the liability, for the performance of an ordinary contract by the legal 
representatives, stands only to the extent of the assets left by the 
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deceased and recovered by the legal ro|jrosenfcatives, and the Court 
should inquire into the question of the extent of the assets so left. 
(Madheo Das v. Radha Mai, 1874, Punj. Rec. No. 65.) 

Assignment of Contracts 


When a party to a contract transfers his right, title and interest 
in the contract to another person or other persons, he is said to 
assign his right under the contraivt. Assignment may be by an act 
of the parties or by operation of the law. It is said to be by the 
act of the parties when the parties themselves have made the assign¬ 
ment ; but it is said to be by working of the law, when not the par¬ 
ties themselves, but the intervention of the law, brought about the 
assignment, e.g., in the case of insolvency or death of the party to 
the contract. In the case of death the legal representatives come in ; 
and in the case of insolvency the official assignee of the receiver is 
the assignee by operation of law. 

A promisor cannot, without the promisee’s consent, assign his 
liabilities, i.a., he cannot transfer the burden under his contract to 
some other person ; he cannot compel the promisor to accept per¬ 
formance through that other person ; but with the consent of the 
other party, the assignment, of even the burden can validly be made. 
lOven with regard to assignment of a benefit under a contract, the 
law is that such assignirumt cannot be made without the consent of 
the other party, if the pi'omise involves personal factors. (Griffith 
V. Tower Publishing (k)., 1877, 1 Gh. 21 ; Torkington v. Magors, 1902, 
2 K. R. 430.) If, on the other hand, the contract does not involve 
an element of personal skill or qualification, it can be assigned, 
even without the consent of the other party, so as to pass the benefit 
to another person or to other j)ersons. (.liwan v. Haji, 1903, 5 
Bom. L. R. 373.) The assignee can then sue in his own name. 
(3\)d V. Lakhmidas, 1892, 16 Bom. 441.) When the contract i.s 
still an executory contract the burden under it cannot be assigned 
without the consent of the other party. (Hansraj v. Nathoo, 1907, 
9 Bora. L. R. 838; Jaffer Meher Ali v. Budge Budge Mills Co., 1906 
33 Cal. 702.) 

A contract for a future performance can, as a rule, be assigned; 
thus in a forward contract for purchase or sale of goods, the right and 
interest of the buyer can be assigned by him, in so far as it is an 
actionable claim (Hansraj v. Nathu, 9 Bom. L. R. 838), unless the 
benefit is associated with a burden or if there is a personal factor even 
though there is no liability. (Jaffer v. Budge Budge Jute Mills, 33 
Cal. 732.) 

The right of a seller to claim damages from the buyer for breach 
of contract cannot be assigned as such right is not an actionable 
claim. (Abu v. Chunder, 36 Cal. 345.) 
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EFFECT OF REFUSAL TO ACCEPT OFFER OF PERFORMANCE 
Meaning of tender and the Conditions under which a valid tender can 

be made [Sec. 38] 

When a person, who is legally bound to .soinething under a con 
tract, has informed the promisee of his readiness and willingness 
to perform his promise, he is said to have made a tender. A tender 
means an attempted performanee. For the A^alidity of a tender, it is 
essential that it must be unconditional and made at the proper time 
and proper place under such circunistances that the promisee can 
have a reasonabh' o})|»ortunity of determining that the tenderer 
is really able and willing to perform it th(‘re and then and to do th(“ 
whole of what he is l)ound to do. If the pi omisc is to deliver goods 
the promisee must l)e given reasonable o])portunity of examining 
the goods offered and of sa t isfying himself tliat those are really what 
he had promised to supply. An offer or tender by the promisor to 
one of the several joint promisees has, under the Indian Contract Ac t 
the same legal effect as an offei’ made by the promisor to all the 
promisees. 

In the case of an offer to pay mont'y, a debtor must continue 
always ready and willing to pay up the aniount of the debt. If he 
has already made a tender validly, and the tender is wrongfully 
rejected by the other party, and if a suit is brought against the 
tenderer, he can pleat! the tender provided lu^ pays the money into 
Court. (Haji Abdul v. Haji Noor Mahomed, 1892, 10 Bom. 141; 
Arunachallam v. Govindaswami, 1933, 55 Mad. 458.) A mere 
offer by the tenderer to pay the amount tlue payable is not sufficient. 
There must be a readiness, willingiress and ability to pay up the 
amount. (Kanya v. Khettermoney, 1879, 5 Cal. L. R. 105 ; Lai 
Batcha v. .iXrocot Mudaliyar, 1911, 34 Mad. 320.) The debtor musi 
be ready and willing to pay the whole amount at one time, 
and not merely by instalments. (Behaii Lai v. Bam Ghulam, 1902, 
24 All. 461 ; 38 Mad. 959.) The tender must be in one’s own cur¬ 
rent money (and not in some other currency or b}^ a cheque or note), 
if it is to be a “legal tender ’’ (Jagat v. Naba Copal, 34 Cal. 305.) 

Where the promise is to deliver goods, or pay money, by instal¬ 
ments, or where the Hindu LaAv rule of damdupat applies, a tendei' 
to pay by instalments is valid. The tender of money in the case of 
payment of a tender must be a tender in current money. A tender 
by cheque is not a legal tender ; but if a cheque is accepted by the 
promisee he cannot after raise the contention that it was not a legal 
tender. (Jagat Tarini v. Naba GopaJ, 1907, 34 Cal, 305). 

The exact aniount must be tendered. One cannot tender a 
smaller or even a larger amount than that required to be tendered. 
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Thus a tender of a rupee note, as and by way of payment of an 
anna fare, with a demand for the change, has been held to be not a 
proper but an invalid tender. (Bireshwar v. The Emperor, 46 C. 
W. N. 550.) 

The tender must be unconditional (Laing v. Meader, 1 C. & P. 
257). The tender must not be before the due date ; it must be made 
at the proper time and place. (Eshaqu Molla v. Abdul Bari, 1904, 
:U Cal. 183.) But a tender (which is different from actual payment) 
stands on a different footing from actual payment. In the case of a 
payment made by a debtor to one only of the several joint creditors, 
the effect of such payment has been differently decided by different 
High Courts. The Madras High Court has held that the actual 
payment made by the promisor to one of the several joint promisees 
frees the promisor from all further liabilities under the same promise. 
(Barber Marana v. Ramana, 1897, 20 Mad. 461). But the Calcutta, 
Bombay, Allahabad and Patna High Courts have taken a different 
view. According to these High Courts, the payment made by the 
promisor to one or more, but not to all, of the several joint promisees 
does not discharge the promisor from liability to the other promisees 
under the same promise. (Jagat Tarini v. Naba Gopal, 1907, 34 
Cal. 305; Satindra Nath v. Jatindra Nath, 1927, 31 Cal. W. N. 374; 
Sitaram v. Shridhar 1903, 27 Bora. 292 ; )Sukh Lai v. Kanjman, 
1930, 28 All. L. J. 290; Syed Abbas v. Misri Lai, 56 I. C. 403.) 

Consequence of non-performance by promisor [Sec. 39] 

When a promisor under a contract has refused to perform his 
promise under it, oi’ lias so disabled liimself from jjerforming his 
promise in its entirety, the promisee may put an end to the contract, 
unless he himself has expressly or impliedly waived his right and 
allowed the promise to continue. A, a singer, enters into a contract 
with B, the manager of a theatre, to sing at his theatre two nights 
every week for a period of two months, at the rate of Rs. 100 for 
each night’s performance. On the sixth night A wilfully absents 
herself from the theatre. B is at liberty to terminate the contract; 
but if he allows her to sing again, he gives his acquiescence for the 
continuance of the contract and cannot then termina te; it; he can 
only claim compensation for the damage suffered by him by reason 
of her wilful absence. If her absence had been caused by circum¬ 
stances beyond her control, e.(/., illness or loss of or any injury 
to her voice, she could not be held liable, for her absence, to any 
damages for any damage which the owner of the theatre may have 
suffered. [Sec. 39] 
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FORM OF AN AGREEMENT FOR SALE OF BUSINESS WITH ITS GOODWILL 


iStamp (See undei- Stamp 

Duties oji 
Documents.) 

THIS AGREEMENT made the.day of. 19...., between.... 

(name of the seller of the business) of.(state the seller’s address), 

a.luliabitant, hereinafter called “the Vendor” of th(‘- one part and 

.(name of the purchaser of the business) of.( j)U i'chasor's address) 

.a.Inhabitant, heroinaftor called “the Vendee” of the 

other part 


WHEREAS the Vendee is ready and ^\iliing to purelu'use from the VViiidor 

the business done by the Vendor in the name and style of.and havdng 

goodwill, patents, trade marks, trade names, copyrights and de^'^^igns, 

AND WHEREAS since the.day of.19., the Vendor has 

been tlie exclusive owner of tlic said business and its goodwill and other rights, 

AND WHEREAS the Vendor has been and is doing busimvss in the name 
and style of. 


AND WHEREAS the said business has goodwill valued at.rupees 

.and other lights valued at rupees. 

AND WHEREAS the Vendor is desirous of selling to tlm Vendee Hie said 
business with its goodwill and all rights, properties, assets and effects. 


NOW THE iViiiims TO THIS AGBEEMENT DO HEREBY AGREE 


AND COVENANT AS FOLLOWS:— 


1. The Vendor shall sell and the Vendee siiall purchaae tlio said business as a 
going eoiicoru, with its goodwill, assets and rights, includijig the sole right to use 

the name .”, and with all the rights mentioned in the Schedule to 

this Agreement, iind all debts and actionable claims duo to the Vendor, along with 
all securities relating to the same and with all benefits attached to the securities 
for such debts, in connection with the said busuiess and all rights and benefits 
arising from all contracts to which the Vendor is or may bo entitled in connection 
with the said business. 


2. In consideration of the said sale by the Vendor, the Vendee shall pay to 
the Vendor Rupees . 
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3. The Vendor shall, from the date of this agreement till the execution of the 
deed of assignment, be deemed to be carrying on the said busmess on behalf of the 
Vendee and shall account to the Vendee in respect of the same and shall be entitled 
to be indemnified accordingly by the Vendee. 

IN WITNESS WHEREOF the Vendor and the Vendee have set their hands 
and seals the day and the year first above written. 

The Schedule above referred to :— 


^ Signature of Vendor 

Signed, sealed and delivered by the ^Signature of Witness to Vendor's sig- 
Vendor in the presence of . J nature. 

"I Signature of Vendee 

Signed, sealed and delivered by the ^Signature of Witness to Vendee's sig- 
Voiidoe in the presence of . J nature. 
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FOBM OF DEED OF ASSIGNMENl 
Stamp 

THIS DEED OF ASSIGNMENT made at.(state 

place) this.day of.19 BETWEEN 

..(name of party) of.(state place). 

(state community).inhabitant hereinafter called the “As¬ 
signor” of the one part AND.(state name of the Assignee, 

i.e., the person to whom the right and benefit or the burden under 

the contract, as the case may be, is assigned).of. 

(state his address), a.(state community) inhabi¬ 

tant, hereinafter called the “Assignee” of the other part 

WHEREAS the Assignor is entitled, under a contract dated the 

.day of.19 , made and entered into by him with 

one., of., doing business as a timber 

merchant, to certain articles in timber specified in the Schedule to 
that agreement, and for convenience and for the purposes of this 
assignment hereinafter also mentioned in the Schedule to this Deed 

of Assignment, to be delivered to him on the.day of.... 

1951, time of, delivery being of the essence of the said contract, 
AND WHEREAS the Assignor is willing to assign and has agreed to 
sell the said articles of timber (which he is entitled to receive as 
abovesaid) to the Assignee, AND WHEREAS the Assignee has 
agreed to take over and buy the said articles in timber as per an 
agreement between him the Assignee and the Assignor and dated 

the.day of 19 , for the consideration 

mentioned therein, 

NOW THIS INDENTURE WIl^NESSETH that in pursuance 
of the abovesaid intentions and designs of the Assignor and Assignee 
the Assignor DOTH HEREBY ASSIGN to the Assignee for the 
consideration hereinbefore mentioned, the right to the delivery of 
the goods hereinbefore mentioned on the date hereinbefore mentioned 
from the seller hereinbefore mentioned AND the Assignee hereby 
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takes the said benefit, i.e. the said right under the said contract to 
receive the said goods at the said date. 

IN WITNESS WHEREOF the Assignor and tlie Assign fie have 
hereunto set their hand and seals the day and the year first above- 
written. 


The Schedule above referred to :— 

All those articles of timber agreed to be delivered by. 

to the Assignor, on.day of.19 , being 

specifically as follows :— 

1. One piece of. 

2. Seven pieces of beams of.... ...... (state dimensions, etc.) 


3. 


Signed, sealed and delivered by') 
the withinnamed.in the ^ 


presence of 


J 


Signaturfi of Assignor 
and 
his seal 

.Witness to the Assignor’s signature. 

Signed, sealed and delivered by the') Signature of Assignee. 

withinnamed.inthepre- > 

sence of J 


Witness to the Assignee’s signature 
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FORM OF ASSIGNMENT OF ACTIONABLE CLAIM. 

I,.(name of assignor), of.(address) hereby assign 

all my rights, title and interests under.(state, with particulars, of the 

chose in action) to.(name of assignee) of.(assignee’s 

address). 

Dated the.day of.19. Signature of Assignor. 

FORM OF BOND GIVEN TO AN EMPLOYER FOR FAITHFUL SERVICE 

BE IT KNOWN TO ALL THOSE CONCEBNEI) l)y these Presents, that 

we the undersigned, i.e.(name of employee) of.(employee’s 

address), hereinafter called the Employee, and. (name of the 

Guarantor) of.(guarantor’s address), hereinafter called the Guarantor, 

ar( ‘ bo und to.Company, Liinited.registered in.. 

., hereinafter called the Employer, in the sum of rupees.to be paid 

to the Employer, or its repjesentatives or assigns, for which payment we hereby 
bind ourselves and each of us, our and each of our heirs, executors, administratojs, 
jointly and severally. 

Dated this.day of.19. 

Signature of Employee in tln^ 
presence ol’ . 

Signature of Guarantor in the 
presence of . 

THE CONDITION of the above-written bond is that if the said Employee 

shall duly and faithfully dischaige his duties as sueh Employee, i.e as. 

(state the Employee’s work or position with the Employer), as und»*i the terms 
and conditions hereinafter provided in the Schedule hereto, and the said Guaiantor 
shall at all times hereafter keep the said Employes, their representatives/assignees, 
etc., iiidenmihed agauist all such costs, expenses, losses, damage as the said Em¬ 
ployers may incur by reason of their having taken the said Employee into their 
employment, or as may result l)y mismanagement on the part of the Employee, 
or by his negligence, mischief, fraud or embezzlement, then the al)ove-written 
bond shall become void ; otheiwise the same shall remain in force. 

THE SCHEDULE ABOVE KEEEBKED TO 


Signature of Employee in the 
presence of . 

Signature of the Guarantor in the^ 
presence of . 
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Anticipatory breach of contract [Sec. 39] 

Anticipatory breach of contract involves that the promisor 
Ltiraates, before the due date of performance, to the promisee that 
[e v'ould not perform his promise at the appointed date. In such 
case the promisee can either treat the intimation as a breach of 
Contract and repudiate the contract and sue the promisor for da¬ 
mages for breach of contract, or can (if he so desires) wait till the due 
lat e of performance and, then, if at the due date of performance 
]ie promisor does not keep his promise, sue him for damages. If 
ihe promisee prefers to wait till the due date of performance, he 
^pcps the promise open for the benefit of both the promisee and the 
bromisor, and does not treat the anticipatory breach as a breach. 
ti\ such a case, i.e., where the promisee has chosen to wait, and thus 
the breach has been condoned, the contract having been kept open 
For the benefit of and performance by the parties, if there is a frus¬ 
tration of it before the due date of performance, the promisee will 
ha\'e to bear the consequences of such frustration, and the jiromisor 
shall be deemed discharged. (Frost v. Knight, L. R. 7 Ex. Ill ; 
Hochster v. De La Tour, 2. E. and B. (378 ; Phul Chand v. Jugaj 
Ivishoie, 1927, 8 Lah. 501.) If an event takes place, or an act is 
passed by the legislature, which prohibits the performance of the 
promise under the agreement, the promisor is not liable for non¬ 
performance at the due date, though he had made the anticipatory 
breach (before the date of performance), because that breach was 
ondoned by the promisee and cannot now be relied on by the 
aromisee. 

Persons by whom promise should be performed [Secs. 40, 41] ^ . 

The contract between the parties determines the person or persons 
jy whom the promise should be performed. If the contrac t .shows 
:hat the promise should lie pertbrraed by the jiromisor himself, 
ind not by any one else, the promise cian b(> performed by the pro- 
iiisor alone. But if the contract does not show an intention that 
'he promise should be performed by the promisor alone, the promisor 
>r his agent or representative may employ a competent person to 
[lerform the promise. Contracts of personal service or skill c;an 
inly 1)0 performed by the promisor. A promises to paint a picture 
er B. The picture can only be painted by A. But if A promises 
jo pay B a sum of money, A may perform that promise either liy 
personally paying the money to B or by having it paid through an¬ 
other person ; and if A dies before the time of payment comes, A’s 
iegal representatives are boiind to perform the jiromise out of the 
istate left by A, and subject only to the extent of the estate, w-ithout 
uiy jiersonal liability (unless incurred.) [Sec. 40] 

If the promisee accepts the performance of the jiromise liy a 
person other than the promisor, he cannot afterwards enforce it aga- 
aist the promisor, for the promise has been validly ciischarged. [Sec. 41] 
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DevoJutioii of joint liabilities [Sees. 42-45] 

The Indian Contract Act provides that when two or more per¬ 
sons have made a joint promise, then iinJess a contrary intention 
appears from the contract, all such joint promisors must, during 
their lives, and after the death of any one of them his representatives 
jointly with the survivor or survivors, and after the death of the last 
survivor, the representatives of all of them jointly, must perform the 
promise. The rules numtioned in the Indian Contract Act deviate 
from the rules of the English law regarding devolution of benefit 
and liability under a joint contract (Luxmidas v. Purshotum, 1882, 
6 Bom. 700). In Indian law after the death of a joint promisor 
the whole liability is not thrown on the surviving joint promisors, 
but the law here makes the legal representatives of the deceased 
promisor or promisors, subject tt) the extent of the assets left by the 
deceased, liable equally wdth the survdvor or survivors. [Sec. 42] 

Under the Indian Contract Act when two or more persons make 
a joint promise, the promisee may, in the absence of an agreement 
to the contrary, compel any one or more of such joint promisors 
to perform thewholeof the promise. [Sec 43] Each of two or more joint 
promisors may compel every other joint promisor to contribute 
equally with himself to the performance of the promise, unless a 
contrary intention appears from the contract. If any one of two 
or more joint promisors makes defavdt in such contribution, the re¬ 
maining joint promisors must bear, in equal shares, the loss arising 
from the default. A surety can recover from the principal debtor 
paymejits made by him (the surety) for the principal debtor. [Sec. 43] 

A, B -and C jointly promise to pay X Rs. 3,000. X may compel 
A, B and C jointly, or A or B or C separately, or any two of them, 
to pay him the whole amount of Bs. 3,000. (Kagiumath Das v. 
Baleswar Prasad, 1928, 7 Pat. 353.) 

A, B and C jointly make promise to pay X a sum of Rs. 3,000. 
C is made to pay the whole amount. A is insolvent, but his assets 
are sufficient to pay one half of his debts. C is entitled torecieve 
Rs. 500 from A s estate and Rs. 1,250 from B, because B and C 
must bear in equal shares, the loss caused by A’s inability and default. 

A, B, and C are under a joint promise to pay D Rs. 3,000. C 
cannot pay anything, and A is compelled to pay the whole amount. 
A can receive Rs. 1,500 from B. 

A, B and C are under a joint promise to pay D Rs. 3,000, A 
and B, being only sureties for C who fails to pay. A and B are com¬ 
pelled to pay the whole amount. They are entitled to recover the 
whole amount from C, because C is the principal debtor liable to pay 
the whole amount of Rs. 3,000. If he could not pay and the sureties 
A and B had to pay, they can now claim re-imbursement from C. 
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Under the English Law joint promisors should all )»e Miod 
Uliitly for a breach of (‘ontract ; but in India under the Indian 
&ct Ard, the promisee may, in the' abhcnt'c of an c\.]in‘ss a^nauiKuil 
Llic contrary, siu' any one or im're of ilu* joint ]tromi>ors loi t!u 
P iole amount. [Sec. V^] (Luxmidas v. Purshotan>, ISS'J, 6 liom.TlKO. 
ihis ap()lies to inoi*to;agors. joint lenanis, joint [uoinisors oi’ ,i i)i'( 
liissorv note, partners and others. (IJauluniath l)a^ v. IJalesuai 
frasad, 1928, 7 Pat. linli ; Askari v. Ibulhe Jlam, UHnK 22 All. HOT). 

Under tlu' law in Kurland il a judgnuaii is obtained agaii^st 

I lie or iaor(‘ ol joint ])rouiisors no judgement ai:ain on the same* ilcbi 
j’same breac'li of (‘ontrad can beobtanualauainst tlu* otliej* joint jiro- 
iisors. (King V. H(Mrv‘. 1S44, Id M. & W. 194). As legai'ds the* law in 
iidiaon this point tlio judicial decasitins are in v cuillict 'Vhr Madras 
lid Allahabad High doui ts r*el'use to apj)ly :he rule in King v. Hoare*. 
IhMuanjuJu \. Aivnaniudu, 1916, dd Mad. dl7 ; Askriri e. Hadin', 
909. 22 All. 307) (htfered troni. d'lu' Caii utia High Poui’t has lu'ld 
Jtli.d the rul(' of f^nglish Law is apph(*able and that a judgment 
f()btained against rme or two oi* moie joint promisnr.-^ would bai’ tin* 
[light to a judgment f(U‘ tin* sai^ o (lebt or (‘outract against the 
^oiiier joint jiromisors. (lUnisaii \. Jlajc'iidra, 1947, (^d. (A.l.H.) 11 
Ja . Hajeiulralal, 1878, 3 Cal. 353). In Shivlal v. Jbrdichand, 1017, 
do Horn. L. H. 370, and othei- Ihirnbay' (*ases it has been held by tlie 
Homliay High Court that (In* plaintilf is fr('e to get a decree* against 
(aie c()-(‘oniract()r, if he does not wish to or wdli not join in the suit 
the* other co-eontrac tors. lint he (*annot tih* sejiarate actions against 
tlu‘m. In tin* ease of a eontraet by a linn, the [ilaintift' in a suit is 
(Sit it led to proc eed against sueh mc'iubers or partners of the firm as In* 
wishes. (Tjaxiinidas v. Purshotam, 1882, 0 Bom. 700). In sucli a 
‘‘ase the ])laintiff can sue the firm or all the jiartners of the firm or 
siieli partners as lie wishes to sue. 

Wheiv two or more persons have* made a joint promise, a release 
by the promisee of one of sueh promisors does not, under the Indian 
law, discharge the* other joint promisor or joint promisors. The 
joint promisor discharged from liability b}’^ the promisee is liable 
to contribute in favour of the other joint promisor or joint ])romisors. 
[S(*c. 44] I?ut the English law ])rovi(h*s to the contrary. Ibiderthe Eng¬ 
lish law, if the promisee discharges one of the several joint promisors, 
Kiic h discharge acts as a dis(‘harg(* oi all the joint promisors, bec ause 
mulcr the English law the liability cT a joint jiroinisor is joint, and 
not joint and several as in India. (Arjun Lai v. Panbehari, A. I. R. 
J944 (Jal. 328.) 


When a perscni has iiiadi' a |m>mise to two or moro persons 
jointly, the rij^ht to claim perfoi'nianc*e of the* jiromise rests witli all 
Ihc joint iiromisees during their jcuiit lives, and after the death of 
any of them with the representatives of such de(*eased promisee 
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jointly with the survivor or survivors, and after the death of the sur¬ 
vivors also, with the representatives of all jointly. This is subject 
to a contrary intention appearing from the contract. Unless all the 
promisors, or the legal representatives, as the case may be, join 
as plaintiffs in the suit the suit would be thrown out by reason of 
non-joinder of parties. A, in consideration of Rs. 5,000, lent to him 
by B and C, promises them jointly to repay to them Rs. 5,000 
with interest on a specified day. B passes away. The right to claim 
the performance of the promise now rests with the legal representa¬ 
tives of B jointly with C during C’s life time, and after that with 
the re})resentatives of B and C- jointly. (Satindra Nath v. Jatindra 
Nath, 1027, 31 Cal. VV. N. 374; Siluvaimuthu v. Muhammad, 1926, 
51 Mad. L. J. 648 ; Gharfoor Khan v. Kalandari Begam, 1911, 33 All. 
327.) If a joint promisee do(^s not wish to join as plaintiff in the 
suit, or il' he is eolhiding with the jtromisor, the other joint promisee 
or jvromi.sees can bring a .suit against the i)romi.sor and make the 
joint j)roinisee concerned (who refusc'd to be a plaintiff) a defendant 
formally. |Sec. 45] 

In the ciisc of a surviving partner the law is that he can siu^ 
in his own name for the recovtuy of a debt due to the firm without 
joining the representatives of the deceased, partner or jiartners ; 
this is the view' taken by the Bombay, Allahabad, Madras and 
Rangoon High Courts. (Ujar Sen v. Lachmi Chand, 1910, 32 All. 
638; Motilal v. Ghelabhai, 18t)3, 17 Bom. 91 ; Vaidyanatha v. 
Chinnasami, 1894, 17 Mad. 108; Daw Ywet v. Ko Tha, 1929, 7 
Rang. 806). But the Lahore High Court and the Calcutta High 
Court have taken a different Anew, i.e., the representatives of a 
tleceascM partner must be made parties to a suit by the surviving 
partnesr or partners fVn a del)t due to the firm. (Monmohan \n 
Bidhu Bhusan, 1918, 48 I. C. 309 ; 9 Cal. L. J. 331, 335 ; Hari Singh 
V. Karani Chand, 1927, 8 Lah. 1.) 

VVfith regard to a joint Hindu Family, the karta (the manager) 
can sue without making the juinor members of the family parties 
to the suit. (Kishan Prasad v. Har Narain, 33 All. 272). 

Ways in which a contract can be discharged. 

A contract may be put an end to in any of the following ways :— 

(1) By mutual agreement; 

(2) By performance of the promise or by tender ; 

(3) By frustration or impossiblity ; 

(4) By operation of the law, e.g.. Insolvency or death ; 

(5) By breach made by one party thus discharging the other 

party unless the breach is expressly or impliedly 
condoned and the contract is kept open for perfor¬ 
mance ; 
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(6) By a material alteration without the consent of the 
other party ; 

(7) Bynovatio or merger. 

Novatio [Sec. 62] 

Novatio (novation) means forming a new contract in place 
of the existing one. A novation may or may not be a merger. If 
it is a merger the parties substantially remain the same, but in place 
of the existing liability a higher liability is substituted, e.g., a simple 
debt substituted by a mortgage debt; it is called a novatio amounting 
to a merger. When the parties change, and a new contract alto¬ 
gether is substituted in place of the existing one, the transaction is 
a novation, without being a merger. All merger is novatio; but all 
novatio is not merger. 

Accord and Satisfaction. [S0C. |63J 

An agreement whereby a proiuisee accepts of the promisor a 
smaller sum or a lesser fulfilment in full satisfaction of the obligation, 
is called an accord. Thus if A owes X Rs. 1,000, and A uoav agrees 
! i pay Rs. 500 to X in full satisfaction he. of the entire debt of Rs. 1,000, 
A is not liable any longer on the original debt. 


When A actually fulfils his now promise (under the .accord to 
lia}!- Rs. 500), he. when A actually pays X the sum of R.s. 500, the 
payment is culled satisfaction. 

'file original debt is discharged only by actual pa 3 ’’nient, i.e. 
bv satisfaction. (British Russian Gazette v. Associated Newspapers, 
1933, 2 K. B. 616.) 

Time and place of performance [Secs. 46-50] 

When by a contract, a promi.sor has agreed to perform his 
promise, without application by the promisee, and the time for 
performance of the promise is not specified, the agreement must be 
performed within a reasonable time from the making of it. As 
to what is a reasonable time will depend upon the facts of the 
particular case. [Sec. 46] (Dorasinga v. Arunachalam, 1906, 23 Mad. 
441; Bengal Coal Co. v. Homee, 1900, 24 Bom. 97 ; Tewkebury Gas 
Co., 1911, 2 Ch. 279.) 

When a promise is to be performed on a specified day, and the 
promisor has undertaken to perform it without application by the 
promisee, the promisor may perform it at any time during the 
usual business hours on the specified day and at the place the promise 
ought to be performed. A promises to deliver goods at B’s ware¬ 
house on the first of January. On that day A brings the goods to 
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the warehouse, but after the usual business hours for the closing 
of the warehouse. A has not performed the promise properly. 
In the absence of any custom to the contrary delivery of goods may be 
necessitated even on Sundays. (Lalchand v. John Kersten, 1891, 
15 Bom. 338). [Sec. 47] 

When a promise is to be pfU'foruKxl on a speciticd day, and the 
promisor has not agreed to perform it witiiout aj>j)lication liy the 
promisee, it is the duty of the jjromi.sec! to a])ply for tlie performance 
at a proper place and within usual business houis. As to what is 
proper time and j)laee is, in each case, a question of fact. [Sec. 48] 

When a promise is to l)e jierformed without application by the 
promisee, and no ])lace is tixod for tlie performance of it, tlie jM omisor 
must a|i]>ly to the promisee asking for appajintment of a reasoiiaJiie 
p]ac(' for tlie performanci' of the jitomise, andthen must jierform it at 
such place. [Sec. 49] A undertak(%s t(, deliver to B 100 ma iinds of jnte on 
a fixed day. A musf ayijilv to B asking for apiiointment of a reasonaiiic 
jtlace where he can deliver the jute, and then must deliver the same 
at such ajipointed place. But where by implication or imjiort, one 
lain sec' what or wliei'e th(‘ place of delivm y is, the Contract Act will 
have no application (Soniram v. Tata ('o. Ltd., 1927, 5 Bang. 451) 
I n tlie case of a jiakka adat dea ling it is tlie duty of the pi’omisor to 
pay the money at the pilact* where his constituent resides. (Kedai- 
mal V. Svirajmal, 1909, 33 Bom. 304). If the contract says that the 
pilace of delivery will be mentioned after sometime, the clioice of the 
place lies with the buver. ((Jreuon v. Lachmi Narain, 1897, 24 
Cal. 8.) 

The jierfbrrnaiHX' of any' promise may be made in aiiy^ manner 
or at any time which the jiromisee prescribes or sanctions. A 
and B are mutually^ indebted. A and B setth" an at'count by’ setting 
off one item against another, and B pays A the balance. This 
amounts to a jiayment by’ A and B resjiectively of the sums wliicli 
they owed to each other. [Sec. 50] 

A owes B Rs. 2,000. B accepts some of A s goods in reduction 
of the debt. The delivery’ of the goods operates as piart payment. 

A desires B, who owes Irirn Rs. 1,000 to send him a note to the 
extent of Rs. 1,000 by^ registered post. The delit is discharged as 
soon as B sends the note by registered piost. 

Performance of reciprocal promises [Secs. 51-54] 

[ Reciprocal jiromises are promises in which each party^ agrees 
to do something for the other party either simultaneous W or condi- 
tionaUy.|j There is reciprocity of rights ami obligations under the 
promises. Thus if A and B agree that B shall deliver certain com¬ 
modity to A and that A shall pay the price upon delivery of that 
commodity, there are reciprocal iiromises made under that contract. 
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A need not pay the price unless B delivers the goods, and B !khh 1 not 
deliver the goods unless A pays the price. (Paudurang v. Dadal'lioy, 
1902, 26 Bom. 643 ; Chengravelu v. Venkanna, 1925, 49 Mad. 1.. !l. 
,300 ; Jaggunath v. Beck, 2 N. W. 60). W’hcia' on tlie day oft’a' 
pf'i'ibrmance of the proniis(‘ the defendant refuses to pcrfoiTe. it or 
.i bseonds and closes his place of Inisiuess without lea ving any agent 
oi- any other person to represent him there, actual tcmler on tlic 
part of the other party is not ne-rasssary and th(' otiun' party ( an 
show readiness and willingness to ))erforn: his ])art cd' the pioinise. 
(Dayabhai v. Dullabhram, 1871, 8 B. H. C. B. A]>p. 133). jSec. 51) 

W'lien the order in which recijirocal promises air^ to bt‘ per 
forined is exju'cssly' tixed l)y the contract itseli, sneli |)romises sivall 
Vie ])erfonned, in rliat order ; and where the order is not expressly 
fixed by the eontraet, the promise shall lie ])(M’torrne(l in tlu^ oider 
in whieii the iiatnic^ of tlie transaction irnpiires. Tliiis A arid B 
eontra( t that A shall build a house for B at it fixed ju ica'.. s 
j)romi.-.e nnist bo ])erform(‘d before he can demand the ])riee. 
And if A and. B eontraet that A shall make over his stock-in -t rade 
to B at a mentioiual ])riec and tliat B wmdd give se(,vnritv lor tlu^ 
payment of the lnorn'y^ A’s promise' need not he performed niitii the 
security is given, for the very natni'e of the transaction rerjuires 
that A should haveseein ity bei'ore he delivers uj) liis stock. [See. 52] 

If a eonti'aet (•ontains reciproeail |m)mises, and one of tlie 
ties to the contract lU’events the other [larty from |)ei'forming his 
promise, the eontraet lieconu's voidable at tlie o])tion of the party 
so prevented ; and he is entith'd to eoinpensation by the other jiarty 
for any loss which he may sustain in lonseqiienee of the non-per¬ 
formance of the contrac t. A and B eonti’aet that B sliall do a cer¬ 
tain piece of work for A for Bs. 500. B is ready and willing to do 
that work but A prevents him from doing so. 33u? contiacd. is 
voidable at the option of B, because though he is ready and willing 
to jierform it he is not allowed to do so. If B washes to leseind 
the contract, he can do so and he is also entitled to rc'-ciov^er from A 
damages or compensation for any loss which, he may have incur red hy 
the non-performance of the contract through the wrongful act of A. 
[Sec. 53] 

If a contract consists of reciprocal promises, such that one of 
them cannot be performed, or that its performance cannot be claim¬ 
ed, till the other has been jierformed, and the promisor of the promise 
last mentioned fails to perform it, such promisor cannot claim jier- 
formanee of the reciprocal promise, and must compensate the other 
party for any loss which such other party may sustain by the non¬ 
performance of the eontraet. Thus if A hires a ship from B to take 
and conve’y from one plaice to another a cargo to be xnovided by him 
(A) in consideration of B being given a certain freight, and A does 
not provide anj'^ cargo for the ship, A cannot demaricl jierfoinance of 
B’s promise and must pay damages to B for the loss which B sus¬ 
tains by reason of non-performance of the promise. [Sec. 54] 
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Effect of failure to perform at the fixed time the promise under the 
contract, the time of performance being of the essence of the 
contract [Sec. 55] 

^Tienever time is of the essence of the promise, failure to per¬ 
form the whole of the promise at the stipulated time entitles the 
other party to avoid the agreement; but if time is not of the essence 
of the contract, failure by a party to perform his contract by the 
stipulated time does not enable or entitle the other party to put 
an end to the whole of the promise but entitles him only to bring 
a suit for compensation for any damage suffered by him through 
the failure ofthc other j)a>rty. "fhe determination of the question 
whether time is, in a given contract, of tlie essejice of the contract 
or not, is a question of fact dejaaidant upon the circumstances of the 
partiimlar case. In the absence cjf a contract to the contrary, time 
1 ('garding the delivery f)f goods is deemed to be of the essence of the 
contract in every mercantile transaction ; but time i;egarding the 
payment of the price for the goods dt^liv(n-ed is ijot deemed to bo of 
the esst^m-e of the contract, evt'ii in a uier('antiletransa,cti”<n, unless 
expressly or impliedly it is so intended by viie pa.ri‘ies nnder blie con¬ 
tract (c.g. price has to lje paid at the time of dc!iv(‘ry). 

If in the case of a- eontrath a.voidal)1e on s’cconnt of the failure 
of the ])romisor to ))erfonn Ids promise at tin' agreed time, the 
promisee ac(a'])ts pfut’ormance of sneh prtunLse at any time after 
the time agreed, tin; promisee cannot claim compensation for any 
damage cansed by t lu‘ non-peri'oruiajicc' of tiu^ promise at the agreed 
time, unless at tlie time of such acceptance by the promisee the pro¬ 
misee gives notice to the promisor that he wonid in spite of sued), ac¬ 
ceptance sue him -for damages for the damage siiifored by liiin. 
The mere fact t hat an agreement mentions that the promise will he 
performed at a stipulated date does not necessarily involve or mean 
that time is of the essenc(‘ of the contract and that delivery could 
only be made at the agreed time. The fixing of the day for delivery 
may merely be meant to aecnre performance of the promise within 
a reasonable or stipmlated time, or it may be otherwise. It is for 
the Court to determine, alter consideration of all the surrounding 
facts, whether time was or was not of the essence of the contract. 
(Singh V. Singh, 1895, 0 Cal. L. J. 176; Bhagvoint v. Appaji, 1916, 
18 Bom. L, B . 803 ; Kishen Prasad v. Behar, 1926, 24 All. L. J. 
210). It has been held in a series of cases that in mercantile tran¬ 
sactions time of delivery of the goods is of the essence of the contract. 
(Baliram v. Gudiyatam, 1925, 49 Mad. L. J. 200 ; Delhi Cloth Co. 
V. Kanhiya, 1913, Punj. Rec. No. 80 ; Bhudarchandra v. Betts, 1915, 
22 Cal. L. J. 566.) In spite of time being of the essence of the 
contract, the parties may, if they so desire, mutually agree that 
there will be an extension of the time for performance of the promise 
under the contract. The promisee, in such a case, allows and 
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extends the period of time for the performance of the promise ; 
and he cannot sue for non-performance at the original date but 
can sue for non-perforniance at the later date by virtue of the 
extended period of time. (Habibullah v. Bird & Co., 1920, 43 All. 
257 P.C. ; Kamal Krishna v. Chaturbhuj A. I. R., 1925, Cal. 324 ; 
Haji Fakir v. Shaik Abdulla, 1888, 12 Bom. 658). But though the 
promisee may have kept the contract capable of performance even 
after the day of breach, and may have made repeated demands 
(after the breach) on the promisor to perform the contract and th(‘ 
jjroinisor may have promised (even after the date of breach) to 
perform the promise and then failed to perform it, it cannot bo said 
that tlie parties had thereby extended the date of ))reach to the 
later date of ultimate failure of tlie promisor, in the abseuc^e of a clear 
agreement to that effect. (Anandram v. Bholaram, 47 Bc>m. 
L. R. 719). 

With regard to contracts for sale of land it has been held, in 
Jamshed v. Burjorji, 1916, 40 Bom. 289 (P.C.) that when a con¬ 
tract does not specify that time is of the essence (jf its performance, 
the (fourt would consider that the contract is to be completed or 
performed within a reasonable time from the making thereof. 


Promise to do an impossible act [Ses. 5S} 

When a person has promised to do something wWch ue Knew, 
or could have known had he exercised reasonable diligence, to be 
something impossible or unlawful, and the promisee did not know 
that the promisor was making an impossible or unlawful ]:)romiso, 
the promisor must compensate the promisee for any loss which the 
promisee sustains through the nou-porforinanc('. of the promise. 
A promises to marin?- B though he is already married to C, and is 
forbidden by the law to which he is subject to practice polygamy. 
A is liable to compensate B for any damage or loss caused to her 
by the non-performance of his promise, unless B herself knew that 
A was a married man at the time he made the promise. 

An agreement to do an act which is impossible in itself is void. 
Thus if A agrees to pay B a sum of Rs. 1,000 if two parallel straight 
lines could enclose a spac-e, or if A agrees with B to discover trea¬ 
sure by magic, the agreement is void liocause it is to do an impossible 
thing. 

A contract to do an act, which after the contract is made beiiomes 
impossible, or (by reason of some event which the ])romisor could 
not prevent) becomes unlawful, becomes void when the act becomes 
impossible or unlawful. A and B contract to marry each other. 
Before the time fixed for the marriage, Abecomes insane. The con¬ 
tract becomes void. If A contracts to take some cargo for B to a 
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foreign port, and A\s Government afterwards declares war against 
the country in which the port is situated, th(! contract becomes void 
when the war is declared. If A contracts to act at a theatre for six 
months in consideration of a sum of Rs. 1,000 paid by B the manager 
of the theatre, and if A Ixa omes too ill to act at the theatre, the 
contract to act at the tli(*atre liecomes im apai)1e of performance on 
the occasion of her illness. 


A contract is discliarged l)y impossibility of performance, 'flic 
Latin maxims arc ; Lc'x non cogit ad impossibilia, be., the law does 
not iccoguisc or compel what is impossible; and Imjwssibilium nulla 
(tbligalio est, be., what is impossible does ncd. cremate an obligation. 
If the contract is not capable of ])erformance, the parties to it are, 
as a rule, discharged from thedr promises, under the doctrine of 
Irustration of contract. F rustratio n of contract means and in¬ 
volves that without his fault a ])arty to the contract Itecomes inca])a- 
bl(' oi' pcMforming his ])romis<j under tlie contract, because of the 
ofX'ration of the law making performance unlawful or because of 
iilnc'ss making the performance impossible or because of some such 
other ovtmt beyond his (the promisor's) control. (Metropolitan 
Water Board v. Dick Kerr, 11)17, 2 K. H. 1). In ordei' that a peuson 
or a party to a contraet can bo excused by reason of frustration, it 
has to be shown to the satisfaction of the Goiirt that tlie act or pro¬ 
mise becanu/ actually impossible of performance. Mere difticulty 
in doing or procuring the <loing of the promise would not amount to 
im]K)Ssibility. f'bus whert; in a contract to carry goods from Bom liay 
to Antwerp (Amsterdam). shi])ment to be made in Septend)er, war 
broke out and the defendant (andd not perform the contract, because 
freiglit from Bombay to Antwerp was not procurable in 8eptend)er 
except at exorl)itant rates, it was held that there was no impossi- 
biUty of the performance of the contraet within the meaning of the 
Indian Contract Act and that the defendant had committed breach. 
(Karl Ettinger V. (hagandas and Co., 40 Bom. 301). The contract could 
still have l)een jxufornu'd (in S])ite of the intervening difficulty). 
Even the (“ause of strik(>s by employees, and the stoppage of work 
resulting in such stiike, cannot l)e regardeil as sufficient to render a 
contract impossible of performanc'c ; the contract remains valid, 
because a passing or a surmountable difficulty cannot be regarded 
as an impossiblity. (Hare v. Secretary of State, 52 Bom. 142.) 

Where there was a contract for the sale of dhoties manufactured 
by certain specified mills, and the seller could only deliver a part of 
the agreed quantity, owing to the mills failing to inanufactuie or 
deliver the rest to the defendant who had agreed to sell them to the 
plaintiff, it w-as held that the plaintiff, wdio was to buy from the 
defendant, could, recover damages from the defendant, because there 
was no impossibility or frustration within the meaning of the Indian 
Contract Act. (Hurnandrai v. Pragdas, 1923, 47 Bom. 344 P. C.) 
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In another important case—Hari v. Secretary of State, 1928, 52 
Bom. 142,—a lessee of salt-pans was held liable for faillive to repair 
the salt-pans or working them, .and it was held that the mere ground 
of a strike of workmen was no excuse so as to bring the ease under 
the Indian Contract. 


Effect of war on contracts 

An agreement entered into Avith an alien, before the breaking 
out of war with the alien’s State, is a contract valid ah ini tio, but 
aftei’ the breaking out of the war it becomes incapable of perfor- 
inanoe; in other words, the performances of the contra(;t, aft er tlie 
breaking out a war, is suspended till the hostilities end, if the other 
party to the contract is the subject of a State at war. The contract 
does not become void, but is suspended as long as the war lasts, 
unless the very nature of the contract is such that the lAerformance 
of it after a time, i.e., after the war gets over, remains no longer 
necessary, desirable or fruitful in which case the contract gets 
ended (andnot merely suspended). If an agreement is entered into, 
in time of war, i.e., after the hostilities have begun with an alien’s 
state, it is void ab initio, unless a fiat (sanction) of the Central Go¬ 
vernment was taken before the contract was entered into. In 
this connection see; Wilford v. Jamshetji, 1917, 41 Bom. 390; 
Soorthingjee v. Mahomed, 1917, 32 Mad. L. .1. 140 ; Espositov. 
Bowden, 1857, 7 El. & Bl. 763 ; Marshal & Co. v. Naginchand, 1918, 
42 Bom. 473 ; Madhoram v. Sett, 1918, 45 Cal. 28). 

Refund of money in cases of impossiblity [Sec. 65] 

Under the English law no refund is allowed in the case of an 
agreement which becomes avoided by reason of frvistratien. In 
Krell Y. Henry, 1903, 2 K. B. 740, the defendant had contracted 
to hu’e a house for watching a coronation procession, and had paid 
the deposit for the same. But the procession was not held on the 
day on which it was to be held. The plaintiff sued for the Ijalance ; 
it was held that he could not get the same because it was a case of 
frus trati on, there having been no fault of the other party for the 
non-performance of the contract. But the law in India is different. 
Under Sec. 65 of the Indiaiji (Contract Act it is open to the Courts to 
grant a refund of the money already paid under a contract whic^li is 
frustrated.(DeviDayalv. BainiRam, 1919, Punj.Rec.No. 42.) Inth;it 
case, however, refund was not allowed because the circumstances of 
the case were such that the Court did not think it fit to do so ; but 
the principle was lai^jhjyn by the Court that in a fit case it is open 
to the Court to order the refund of the money because the Indian 
Contract Act provides that a person who has received some benefit 
under an agreement, which is discovered to be void or under a cont¬ 
ract which is frustrated, is hable to restore it to the other party or to 
compensate him. 



CHAPTER XII 


APPROPRIATION OF PAYMENT IN CASE OF TWO OR MORE 
DISTINCT AND SEPARATE DEBTS. 

Rule in Clayton’s case with modifications 
[Secs. 59—61] 

When a debtor makes a payment, he may appropriate it to any 
debt he pleases, and the creditor must apply it accordingly. The 
latin maxim is: Quicguid solvitur, solvitur secundum modum sol- 
ventis, i.e., whatever is paid is paid (or is to be applied) according to 
the mode (laid down by the payor.) In India the Enle in Clayton’s 
case has been followed subject to the provisions of the Indian Contract 
Act. Where a debtor owes several distinct debts to one person, 
and makes a payment to him either with exj)ressintimation or under 
circumstances implying that the payment is to be applied to the dis¬ 
charge of a ])articular debt, the payment, if accepted, must be applied 
accordingly. In other words, the debtor can say to the creditor 
how the payment should l>e applied in the discharge of the debts. 
If, for example, A owes B Rs. 1,000, Rs. 3,000 and Rs. 5,000, and 
makes a payment of say Rs. 500, it is open to him to say to the cre¬ 
ditor how Rs. 500 shtiulcl be applied. He can say that Rs. 500 
should be applied to the payment of the first debt, or if he likes, to 
the third del)t, or if he so choses, he may inform the creditor that 
Rs. 500 should be applied iowards paynumt of the second debt. It 
is for the debtor to make a choice in appropriation. But if the 
debtor does not show how the payment made by him should be ap¬ 
propriated, then the circumstances of the case can allow an inference 
to be made as to how the amount paid should be applied. For 
example, if A, who owes B Rs. ],()00, Rs. 3,000 and Rs. 5,000 
pays a sum of Rs. 1,000, then by implication it can be said that A 
sent the mon(^y towards the payment of his first debt of Rs. 1,000. 
But where there is only one del)t payable by instalments, this rule 
does not apply, and the debtor cannot say that the payment must 
be applied to a particidar instalment. (Fazal Husain v. Jiwan Ali, 
1906, 3 AU. L. J. 430 ; Harkinsondas v. Nariman, 1927, 29 Bom. 
L. R. 950). [Sec. 59] 

Where the debtor has not made his choice and has not stated 
how the paymient made l)y him should be applied, and where the 
circumstances of the casi: do not imply how the payment is to be 
applied, the creditor shall have the right of appropriation with regard 
to all lawful debts actually due and payable to him by the debtor, 
whether time-barred or not." [Sec. 60] The creditor is entitled to exercise 
this right after the debtor has been given the opportunity to exercise 
his right and has failed to do so. See also Dashrathi v. Khondkar, 
1928, 55 Cal. 624. Where the creditor has not intimated to the 
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debtor how he has applied or appropriated any particular payment 
by the debtor, the creditor is entitled to change the appropriation 
to some other debt (Imperial Bank of India v. Avanasi, 1930, 53 
Mad. 826.) The creditor cannot appropriate any payment made 
by the debtor to an illegal or void debt, though he can appropriate 
with regard to any unenforceable or time barred debt. (Bitari Ram 
V. Kanji Singh, 1915, 19 Cal. W. N. 237,. Once the creditor ha.s 
made an appropriation, he is bound by it and cannot afterwards 
make a different appropriation, if lie has already communicated the 
hict of the appropriation of the payment to the debtor, unless the 
debtor sanctions the re-appropriation. (Clayton’s case, 1816, 
1 Mr. 572; Shah v. Lalchand, 42 Bom. L. R. 640 ; Mohomed Jan 
V. Ganga Bishun, 1911, 38 Cal. 537). It is open to a creditor to 
appropriate at any time (i.e., up to the time of trial or hearing of 
the case. (Kunjamohan v. KarunaLanta, 1933, 60 Cal. 1265 ; 
Shah V. Lai Chand, 1940, 67 I. A. 160 ; 1914, 38 Bom. 255 ; Munisami 
Perumal, 1924, 37 Mad. L. J. 367.) The principle mentioned in 
the Indian Contract Act is applicable to appropriation of payment 
towards interest also. In the case of an appropriation made by a 
creditor the creditor is said to have appropriated first tow^ards in¬ 
terest and then towards principal, when the money is due both for 
))rincipal and interest. (Malik v. Rahirn, A. I. R. 1922, Pat. 369; 
Raralingam v. Subrahinanya, 192(5, 52 Mad. L. ,1. 612; BLswanath 
V. Sameswar, 1917, 21 Cal. W. N. 1055). It is however open to the 
debtor when he makes a payment to stipulate that the same is to be 
applied first tow'ards the principal and in such a case the creditor 
must, if he accepts payment, be prepared to abide by the debtor’s 
appropriation, or else (i.e. if he does not wish to abide by such appro¬ 
priation) he must send back the money; if the creditor accepts the 
monev he would bo bound bv the appropriation made by the debtor. 
(Nomi Chand v. Radha Kislien, 1921, 48 Cal. 839 P.C.) 

When neither the debtor nor the creditor makes any appropria¬ 
tion, the payment shall be applied in the discharge of the lawful 
debts in the order of time in which they took place, whether they are or 
are not barred by the law of Umitation. And if the debts are ofequal 
standing, the payment shall be applied in the discharge of each propor¬ 
tionately. Sec. 61 (Mooneappah v. Vencatarayadoo, 1870, 6 M. H. C. 
32). This is the Rule in Cla 3 dion’s case, reported in 1816,1 Mer. 608. 
Where there are two debts, one of which arises on an illegal considera¬ 
tion and one on a lawful consideration and a payment is made which 
is not appropriated by the debtor or by the creditor, it can be appro¬ 
priated to the lawful debt alone (and not to the unlawful one) 
Wright V. Laing, 3 B. & C. 165. 



CHAPTER XIII 


EFFECT OF ALTERATION IN CONTRACT 
[Sec. 62] 

An alteration in a contract may be (1) a material alteration, 
or (2) an immaterial alteration. Whenever the alteration is such 
that it affects (jr alters, in a significant manner, the rights and liabili¬ 
ties of a, jiarty or f)arties to the contract , it is said to be a material 
alteration. (Aldons v. Cornwall. 1888, L. R. 3 Q. B. 513). 'rhu.s, 
an alteration of the amount payable under a negotiable instrument;, 
likeachecine, pronnssory note or bill ol'exchange, is a material alte¬ 
ration. (Sc-holified v. Earl of Londesborough, 189(1 A. C. 314). 
Where', a party is added to the parties to a bond, by the person suing 
on the bond, thec addition gives rise to a material alteration. (Gour 
Chunder v. Praaanna, 190(1, 33 Cal. 812 ; Ramayyar v. Shanmugam, 
1892, 15 Mad. 70). Bee also Gardner v. Walsh, 1855, 5 E. & B. 83. 
The alteration of the rate of interest payalcle under a promissory note 
is also a material alteration, although the altei ation may lead to what 
the law would ^lot allow on the ground of it being in the nature of a 
penalty. (Odeyehand v. Bhaskar, 1882, 6 Bora. 371.) See also 
Warringdonv. Early, 1853,23 L. J. B. 47. An alteration of the date 
of the instrument is a material alteration. Outhwaite v. Luntley, 
1815, 4 Camp. 179. Where the time of payment of the instrument 
is altered, e.g., where a bill payable three months after date is 
altered so that it becomes payable three months after sight, the alte¬ 
ration affects substantially the rights and liabilities of the parties. 
(Long V. Moore, 1799, 3 E.sp. 155.) An alteration of the place of 
payment is also a-raaterial alteration. (Tidmarsh v. Grover, 1813, 
1 M. & S. 735). An alteration is not material, if it is of such a type 
that it does Jiot in any material maimer affect the rights and liabili¬ 
ties of the parties to it. Where in a mortgage deed, the name of a 
party was correc ted, it was held that that was not a material altera¬ 
tion, because it was only with the purpose of making a correction. 
Howgate’s Contract, 19()2, 1 Ch. 451 ; Lowe v. Fox, 12 A. C. 206.) 
Where the signature of an attesting witness was added to a bond not 
recpiiring attestation, it was held that the alteration was not a mate¬ 
rial one because the addition was supurfluous. (Venkatesh, 1890, 
15 Bom. 44.) So also the correction of a clerical error or an acci¬ 
dental slip or omission is not the making of any material alteration. 
Thus the tnie date at which a deed was executed may be put on it 
even after it is executed, provided there has been no extension of the 
time of suing. (Govindasarai v. Kuppusami, 1889,12 Mad. 239.) 
See also Brutt v. Pickard, 1824, Ry. & M. 37.) So also where words 

“Ten days would be allowed for demurrage”, are added mar¬ 
ginally, there is no material alteration, because what is written in the 
margin cannot be considered a part of the document, and such 
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addition therefore is redundant and cannot affect anybody’s right 
or liability under the contract. (Suffel v. Bank of England 9 
Q. B. D., 555 ; Kanto Nath, 1877, 3 Cal. 220. See also 1886, 9 Mad 
399(F.B.) and 1903, 25 All. 580.) 

If an alteration in a contract is a material alteration, and 
if it has been effected with the consent of the other party or parties 
to the contract, the contract remains valid, and a suit can lie on it. 
Where parties to bills of exchange mutually agreed to have the dates of 
payment postponed, it was held that the material alteration had 
been validly made. (Pestonji & Co. v. Cox fr Co., 52 Bom. 589). 
But where the consent of the other partj’ or parties is not taken 
to the alteration, the alteration, if material, renders, as a rule, the 
whole contract avoidable at the instance of the party or j)arties 
whose consent had not been obtained. As a rule, a material alte¬ 
ration discharges the other party or other parties from liability 
under the contract, unless the alteration had been affected by 
consent of the parties. But an iimnaterial alteration does not 
affect an otherwise valid contract. (Lowe v. Fox, 12 A. C. 206.) 
Ex(!ept where an alteration has been necessitated by accident, 
inadvertence or mistake, the alteration must be effected while the 
document is in possession of a party to the contract. (Pattison v. 
Luckly, L. R. 10 Ex. 330 ; Wilkinson v. Johnson, 3 B. & C. 428.) 
The natui’e of the instrumejit, tlie manner in which the rights or 
liabilities of the party concerned are affected, will determine whether 
an alteration would put an end to the contract so as to free the 
aggrieved party or whether the alteration is immaterial. 

In the following cases a material alteration will not affect the 
contract (because in these cases it is authorised by the law):— 

(1) Making an inchoate instrument a complete negotiable 

instrument ; 

(2) Conversion of an indorsement in blank into one in full; 

(3) Acceptance of a qualifled^acceptance of a bill of exchange; 

(4) Crossing an uncrossed cheque. 

A material alteration will not invalidate an instrument if it 
is made before the instrument is issued or before it has become 
available or usable against a party to it. (Downes v. Richard¬ 
son 1822, 5 B. & Aid. 674.) 
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Obligation of person who received beneUt under void agreement or 
under contract that later became void [Sec. 65 

When an agreement nas been found to be void or when a con¬ 
tract becomes void subsequently, any person who has received 
benefit under such agreement or contract must restore that benefit 
or make compensation for such l)enefit received, to the person from 
whom he received the benefit. This, however, does not apply to 
the case of a minor or a lunatic; the minor is not liable to refund 
the benefit unless he is bringing a suit for the enforcement of a right 
(in which case as a condition precedent to the enforcement of his suit 
the court would call upon him to restore the benefit received to the 
defendant). [Sec. 65] 



CHAPTER XIV 


QUASI CONTRACTS 
[Sees. 68-72] 

A quasi contract is not a contract; it is a transaction which is 
deemed, under the laAV, to be like a contract. There is no offer 
or acceptance. The transaction is such that the law says that 
there is a liability to pay for the benefit received, the liability not 
being contractual but quasi contractual. A quasi contract is an 
' as if” contract; it is like a contract, without being a contract. This 
is on the ground of equity. 

Cases of Quasi Contracts 

(1) When an incapable person, like a minor or a lunatic, or 
when any one, whom the minor or the lunatic is legally bound 
to support., is supplied by a trader with necessaries, wliic-li looking 
to the status and position in lib; of the juinor or the lunatic, as the 
cases be, can really be regarded as necessaries, actually needed 
when supplied, the trader is entitled to be compensated from the 
property, if any, of the minor or the lunatic, as the case may be, 
by payment of a reasonable value. The minor or the lunatic is not 
personally liable. His property alone, if any, is liable. If any price 
was agreed to be paid by the minor or the lunatic to the trader, the 
latter cannot legally recovei” the agreed price, for there can be no 
agreement by an incapable person. The trader can recover quantum 
valebant. (Nash v. Inman, 1908, 2 K.B. 1 ; Vishwanath v. Shiam, 
34 All. L. J. 1120.) [Sec. 68] 

By payment quantum valebant is meant the payment of a 
reasonable sum of money for goods supplied. If the minor or 
lunatic is already possessed of the kind of goods supplied, the supidy 
cannot be called that of “necessaries,” and the trader cannot re¬ 
cover anything. (Ryder V. Wombwell, 1868 L. R. 4 Ex. 32.) 

(2) A person who is interested in the payment of money, which 
another person is bound to pay, and who therefore pays it to pro¬ 
tect his own interest, is entitled to be reimbursed by the person 
failing to make the payment which he was bound to make. X 
holds on lease some land belonging to Y a zamindar. The zamindar 
has failed to pay the revenue payable by him to the Government 
in respect of that land which is therefore advertised for sale by the 
Government. Now X, to protect his own lease and to prevent the 
sale by the Government, pays to the Government the sum which 
Y, the zamindar, is bound to pay. Y, the zamindar, is bound to 
make good to X, the tenant, the amount paid by him (the tenant). 
(See Hazari Lai v. Naurang Lai, 28 All. L. J. 1103). [Sec. 69] 
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It is sufficient that the payer was interested in making the 
payment at the time the payment was made. [Dakhina v. Saroda, 
21 C. 142 (P.C.)], provided the payment was made bona fide. (Munni 
Bibi V. Nath, 1932, 54 All. 140 ; Gordhanlal v. Surajmalji, 26 Bom. 
504). 

(3) When a person lawfully does something for another person, 
or lawfully delivers something to him, not intending to do so gra¬ 
tuitously, and such other person enjoys the benefit of the act or of 
the delivery, he (such other person) is bound to compensate the per¬ 
son delivering the goods or doing the act, or, in the alternative, 
restore the thing so done or goods so delivered. A, a merchant, 
leaves by mistake a bag of rice at B’s house. A intended to leave 
it at C’s house, but by mistake he left the bag on B\s premises. B 
consumes the goods. B is liable to pay A for the lice quantum 
valebant; otherwise he ought not to have coivsumed the same. A 
saves B’s property from l)eing burnt down. A cannot claim com¬ 
pensation from li. if the: ciroiimstanees show that he intended to 
act gratuitously, i.e., without a hope ft)T’ a reward. [Sec. 70] 

To constitute an ol)ligation to rcjjay the money received or 
to compensate for the benefit got, it must l)e shown that there is an 
obligation to repay. A voluntary payment would not create an 
obligation to repayment. (Tuhul v. Biseswar, 1875, 2 I. A.131). 
A person who managed the property of his wife and the sisters of 
his wife, expecting remuneration and under the impression that he 
would be entitled to remuneration Avas held entitled to claim a 
reasonable sum for the management of the ])roperty ; he had not 
intended to manage the property voluntarily. (Palanivelu v. 
Neelawathi, 39 Bom. L. B. 720 (P.C.).) But the other party must 
have actually been benefited by the act which might have been done 
mo moto. (Ranglal v. Shankar, 1923, 2 I'at, 890). 

(4) A person who finds goods belonging to another person and 
keeps them with himself is liable like a bailee of such goods. He 
can keep such goods till the true owner comes to claim them and 
pay his (the finder’s) charges reasonably incurred in keeping the 
goods in their original condition. If the true owner wrongfully 
refuses to compensate the finder for preserving the goods found, 
the finder can exercise a lien over such goods, i.e., he can detain or 
retain such goods till a reasonable compensation is made by the true 
owner. But if the owner refuses to compensate the finder, the 
finder has no right to bring a suit for such compensation. If the 
owner cannot, after reasonable diligence, be found, or if he refuses 
to pay the lawful charges of the finder, the finder may seU the goods, 
if the thing is in danger of perishing (physically or even economically, 
i.e, capable of losing the greater part of its value) or when the lawful 
charges of the finder in respect of the thing found amount to two- 
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thirds of the value of the thing. Looking to the nature and value 
of the goods, the finder of goods must take reasonable c are like a 
bailee in keeping the goods in good condition. The more valuable 
the goods, the greater the degree of the care required. [Sec. 71] 

The finder of goods is entitled to possess the goods as against 
every person except the true owner. Thus where Hollins found a 
diamond in a shop and ga ve it to the shopkeeper to keep it t ill t he 
owner could claim it, and. in spite of extensive notifications in newspa - 
pei’s the true owner could not be traced, Hollins asked the shopkecixT 
to return to him the diamond (to which he was entitled because no 
one else claimed it). The shopkeeper wrongfully refused to give* 
liack the diamond to Hollins who then sued the shopkeeper. It 
was held that the shopkeeper was bound to return the diamond to 
Hollins who could possess it because the true owner was not forth¬ 
coming. (Hollins V. Fowler, 7 H. L. 757). 

’ (5) A person, to whom money has been paid or some article deli- 
\ ered by mistake or under pre^ssure, must rey)ay or return it. [Sec. 72] 

A and B owe Rs. 100 to (\ the debt l)eing a joint oltligation. A 
iiays the full amount to C. B, who as unaware of the fact of the 
payment by A to C, pays over again the one hundred rupees to C. 
(' must repay the amount to B, because B had paid C under a mistake. 

A railway official refuses to deliver up certain goods to the 
consignee except upon payment of a charge which really is higher 
than the lawful charge. The consignee pays, under protest, the 
e.xtra charge, because otherwise he is not given his goods. He can 
recover from the Railway Company the charges which he had been 
made to pay under pressure. 

THE DOCTRINE OF SUING ON A QUANTUM MERUIT 

By the doctrine of quantum meruit (as much as is merited), 
is meant that a person who has done, at the request of another 
person, some wmrk for, or delivered goods to, him, is entitled to a 
reasonable payment for the same, and that other person should pay 
him the amount merited. 

An action on quantum meruit lies in cases of contracts implied 
in law or of unenforceable contriicts or when the other side has 
committed a breach of contract or when there is a stiphlation to 
pay by instalments or when there is slight deviation from the terms 
of the contract. 

When a party to a contract is entitled to sue for a reasonable 
sum of money for goods supplied or services rendered, he is said to l)e 
entitled to claim quantum meruit, i.e., for the quantity supplied 
and value deserved or for a reasonable remuneration for the portion 
of the work done or services rendered. 
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Where no remuneration has been fixed for the work done, a rea¬ 
sonable amount can be claimed. (Scott v. Pattison, 1923, 2 K. B. 
723.) 


When a contract fails by reason of a formal defect, e.g., want 
of registration, or want of writing, or of lack of capacity to contract, 
or, when the contract is ultra vires {e.g., in the case of a company’s 
directors), the other party to the contract can nevertheless sue on a 
quantum meruit, if he can show that the defendant received some 
benefit by his act or services. (Ellis v. Cannons Ltd., 2 K. B. 403.) 

When a contract is for the doing of something or for the delivery 
of an agreed quantity of goods, the remuneration or the jtric-e, as 
the case may be, cannot be claimed unless the whole of the work is 
completed, the entire service rendered or the whole of the goods deli¬ 
vered, because the contract is an entire one and not divisible. If the 
Court w ere, in such a case, tf); How a suit on quanivm meruit, it w'o'uld 
mean that the Court would bo or is making a new contract foi' ilio 
parties in substitution of the original contiracti—something '.vliieli 
the ])aTti(S .Iia,ve not themselves done, 'this is tlie rule in Cutter V. 
Powell, (1795, b II. 320). In tlmt case, viz., (hitter v. Powu'll, 
(1795, b T. 11. 320), a sailor w as cnrployial on a lump sum on a voyage 
from .lamaica to lav'iTpool. He was to ite paiil thirty giiincas on 
the arrival of the ship at Liverpool, if he continued his duty till then. 
More than two-thirds of the: voyagi^ got accomjdished, and t’le. sailor 
did liis work faithfully' and wi'll ; he then passed aiv-ay before the 
w'hole of tlie voyage^ could l*i‘ com)>leted. It was held liy the Court 
tliat the executors of the deceased sailor were not entitled to claim 
anjdliing quant inn raermt, i.c. ,for as nnuJi as w as deserveil by the sailor 
for more than tw o-thirds of the work actually done. If i lie Court 
allowed remuneration quantum meruit, for tlie portion of the work 
done, the Court would be .substituting a new contract whieli tJie 
parties had never intended. But smiposing the sailor had not passed 
away, a,nd sup]Josing he, though priqiared to carry on with his w'ork 
for the W'hole of the voyage, was wrongfully dismissed by the master 
of the shij), then couhl the sailor have recovered quantum meruit 
for the w'ork done by him? Yes, the sailor could then have recovered 
not only quantum meruit, but could also have claimed damages for 
the wrongful dismissal and the damage suffered thereby. For 
wrongful breach of contract, the aggrieved party could recover 
quantum meiuit, because the contract was wrongfully terminated 
by the defendant without there having been any fault on the part of 
the plaintiff to justify such dismissal. (Mayor v. Pyne, 3 Bing. 288.) 

In Sumpter v. Hedges, (1898, 1 Q. B. 673), a builder was pro¬ 
mised by the defendant a sum of money as a lump sum, upon the 
completion by him of certain structures on the land of the defendant. 
After doing some work the builder committed breach of contract by 
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abandoning the work, with the result that the defendant then had to 
complete the structures himself. It was held by the Court, in a suit 
(on the transaction) by the builder, that the builder was not entitled 
to claim qiumlum meruit, because he himself had wrongfully aban¬ 
doned the contract, and there was no new contract in substitution 
of the original one whereby he could recover quantum meruit, and 
the Court could not make such a contract for the parties. It was 
held further that the mere fact of the defendant taking possession 
of the buildings and completing the structures himself could not 
raise any reason to infer any such agreement. 

In Appleby y. Meyers (1867, L. R. 2 C. P. at p. 661), it was 
held tliat unless the whnle of the work is completed, a suit cannot be 
!)rought by the promisee on quantum. meniU, /.e., for what is merited 
for the work done. Appleby had agreed for a specific sum of money 
to erect machinery on Meyer s premises. After a part of the work 
a as done, the premises got burnt down, vv'ithout the fault or defiiult of 
either party. Held that Aiiplel)y could not recover anything for 
the portion of the work done, as under f.he contract he was to be 
;»aid onlt/ on tlie compl' tion of Ifu' work. 

In Forman v. The Liddlesdiik^ (lObil. A. (IbO), the contract 
|)rovided for sti|)ulated Avuu'k at a lump sum. A ship-repairer agreed 
for a lump sum to repair a ship, but did the work in a way different 
from tliat agreed upon. Ami lie did more work than tvhat under the 
contract he bad to do. It was held that, in 1,lu) absems' of any new 
contract or any variance of the original contract (which had re¬ 
mained quite intact), he could not recover anything. 


tVdien the plaintiff was ready and willing to complete the work 
but the defendant, without any cause or excuse (wrongfully) pre¬ 
vented the plaintiff from carrying on with the Wiirkafteu'a partofthe 
work was done, the plaintiff could claim quantum meruit for the work 
done by him. ( Planche v. Colburn, 1831, 8 Bing. 14.) The plaintiff 
agreed with the defendants to write for them a treatise to lie published 
in the “Juvenile Library” for a fee of £ 100. But the Library had 
to be given up because it did not prove to be a success. So the plain¬ 
tiff, who had written a ])art of the treatise and would have gone 
ahead with it had the Library not been given up, sued to recover 
quantum meruit for the work actually done, and which had to be 
abandoned without any fault of his. It was held that lie was en¬ 
titled to recover quantum meruit. ■ 

Where a contract allo ws remuneration for partial performance 
or for part of the services rendered, an action quantum meruit would 
lie for the work done or services rendered. (Cutter v. Powell, 
1795, 6 T. R. 320). 
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If the work done is not materially different (but very slightly 

different) from the work prescribed under the contract, the party 
responsible for the slight non-compliance would not completely lose 
his remuneration. (Dakin v. Lee, 1916,1 K. B. 566.) 

SUING QUANTUM VALEBANT 

By suing quu,ntum valebant is meant suing for the value of the 
goods supplied. When, for example, a trader supplies an incapable 
person, e.g., a minor or a lunatic, or a member of his family with 
necessaries of life, which, looking to the position and status of the 
incapable person, can be properly regarded as necessaiies to him 
or to any member of his family, the trader concerned can recover 
from the property, if any, of the incapable person, a reasonable sum 
of money, lookuig to the value of the goods at the time of their 
supply. (Nash v. Inman, 1908, 2 K. B. 1.) The liability (out of 
the estate, if any) is quasi-contractual (not contractual), and is to pay 
quantum valebant, i.e., to pay a reasonable s\im for the value of the 
goods supplied^—what is valued or worth for the quantity of goods 
supphed. 



CHAPTER XV 


CONTRACTS OF INDEMNITY AND OF GUARANTEE 
Contracts of Indemnity [Secs. 124, 125] 

A contract of indemnity is a contract by which the promisor 
agrees to save the other party, namely the promisee, from loss 
caused to him (the promisee) either by the conduct of the promisor 
himself or due to the conduct of some other person. A contract of 
marine or fire insurance is a contract of indemnity, i.e., it is a con¬ 
tract whereby the insurer agrees to put the insured in .status quo 
(in his original position) by compensating him for the loss sutt'ered 
by him. [8ec. 124] 

In a contract of indemnity the promisee can recover from the 
promisor compensation for damage suffered by him by beuig com¬ 
pelled to pay in any suit in respect of any matter towhich the promise 
applies, including all costs which he may be compelled to pay in any 
such suit, provided the promisee did not exceed the scope of his 
powers allowed him by the promisor. [Sec. 125] 

The object of the agreement mu.st be lawful. (Smith v. Chnton 
and Harris, 1908, 90 L. T. 840.) 

In a contract of indemnity there are two parties—the indemnifier 
and the indemnified—and the liability of the indemnifier is principal 
liability. 


Contract of Guarantee or Suretyship 

A contract of guarantee or suretyship is a contract whereby a 
person known as guarantor or surety agrees to answer and be liable 
for the default of another person known as the principal debtor. 
(Ellis V. Kerr, 1910,1 Ch. 529.) There are three parties to a contract 
of guarantee—the creditor, i.e , the promisee, the principal debtor, 
i.e., the promisor, and the guarantor or the surety. [Sec. 126] 

Under the English law, a guarantee must be in writing or there 
must be some collateral document, note or memorandum to evi¬ 
dence the existence of such contract. But under the Indian Law, 
a guarantee may be oral or written. (Barkat-un-nisa v. Mahbub Ali, 
1920, 42 All. 70.) Such a contract (of guarantee) may be express or 
implied. (Das v. Secretary of State, 28 All. L. J. 1217.) 

Distinction between Contract of Indemnity[and^Contract of [Guarantee 

( 1)1^ In a contract of indemnity there are two parties to the 
contract, viz., the indemnifier and the indemnified. But, on the other 
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hand, in a contract of gxiarantee there are three parties to the con¬ 
tract, viz., the promisee (creditor), promisor (principal debtor) 
and the guarantor (surety). 

(2) In a contract of indemnity the liability of the indemnifier 
is primary ; in a contract of guarantee, on the other hand, the 
liability of the guarantor is secondary. If the principal debtor does 
not satisfy his obligation under his contract, the guarantor would 
be liable for the default. 

Under the English law, a contract of guarantee must be in 
writing or else there must be some memorandum, note or collateral 
writing to witness the existence of the contract.(This is so under 
the Sta tute of Erauds). lint an indemnity does not reqiiire any such 
writing: it may be ortil. 

In India neither a contract of guarantee nor one of indemnity 
requires any writing. Even a guarantee, in Indian Law, may be oral 
or written. (Earkat-un-nisa. v. Mali bub Ali, 1920,+2 All. 70.) So 
this third point of distinction is unknown to, and doi:s not arise 
at all ill, the Indian law. 

Consideration in a Contract of Guarantee [Sec. 127] 

AnyHung done, or any jiromise made, foi' the benefit of the 
principal debtor, is to be regarded as sufficient or good consideration 
to the surety for the giving of the guarantee. (Jogadindra v. Nath, 
1904, 31 Cal. 242.) . . 

Extent of Liability of Surety [Sec. 128] 

The liability of the surety is co-extensive with that of the princi¬ 
pal debtor, unless the contract otherwise provides. A creditor is 
not bound to first exhaust his remedy against the principal debtor ; 
he can sue the surety -without suing the principal debtor or without 
making the principal debtor co-defendant. (Jagannath v. Shiva- 
narayan, 42 Bom. L, R. 451 ; Panioty v. Dwarka Mohun, 4 Cal. L. 
Rep. 145 ; IJepak Datt v. Secretary of State, 1929, Lah. 393). 
When the principal debtor is a minor, the surety alone is liable. 
(Kashiba v. Shripat, 1894, 19 Bom. 697 ; Indar Singh v. Thakor 
Singh, 1921, 2 Lah. 207.) 

Continuing Guarantee [Sec. 129] 

A guarantee extending to two or more transactions is said to 
be a continuing guarantee. When, on the other hand, a guarantee 
is limited to a single transaction, it is called a simple guarantee. 
A agrees to be liable to B if X does not pay the debt due by X to B. 
This is a simple guarantee, because it is limited to the particular 
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transaction of payment of the debt, and nothing more than that. 
On the other hand, where A agrees to be liable for a period of time, 
e.g., six months, for any defaults which might be made by, say, 
a rent-collector employed by the creditor (promisee-landlord) the 
guarantee would be regarded as a continuing guarantee. 

It has been held, in Sen v. Bank of Bengal, 32 C. L. J. 
223 (P.C.), and in Myingyam Municipality v. Maung Po, 1930, 8 
Rang. 320, that a guarantee given for the fidelity of a person appointed 
to a post, e.g., that of a Khajanchi in a bank, is not a contiuuiug 
guarantee. 


How is a continuing guarantee terminated ? 

A continuing guarantee may bo determined in any one or more 
of the following ways :— 

(1) By the surety giving notice to the creditor that he ceases 
to be a surety; [such notice would be Viilid as la^gards future tran¬ 
sactions, i.e.. transactions with regai-d to wliich no liability has 
accrued before the giving of the notice.] [tiec. 130] 

(2) By death of the surety (unless the cantract pi\)vides tn the 
(!ontrary), with regard to all transactions after the death. In India, 
it is not necessary that the creditor must have noticjo (jf tlio death; 
in England, such notice is essential. When the consideration is 
indivisible, death cannot revoke the continuijig guarantee, and the 
estate remains liable for future transactions also. (Gopal Singh v. 
Bawani Prasad, 10 All. 531.) [Se;;. 131] 

(3) By any variance in the contract of guarantee, without the 
consent of the guarantor, between the priiw.ipal debtor and the 
creditor. [Sec. 133] 

(4) By any atd or omission on the part of the. creditor, which is 
inconsistent with the rights of the guarantor, and which impairs 
the eventual remedies of the guarantor against the principal debtor. 
[Sec. 139] 

(5) By novatio, i.e., substitution of a new agreement for the 
existing one. 

When is a surety discharged from liability under a contract of 

guarantee ? 

(1) A surety is discharged from liability under a eontract of 
guarantee after he has given notice, as regards future transactions, 
of revocation of the suretyship. [Sec. 130] But a surety bond given in 
case of a guardian of a minor’s property cannot be discharged by 
such notice. The majority of the High Courts have so held it, because 
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otherwise great inconvenience would be caused. (Subroya v. 
Ragamal, 1905, 28 Mad. 161 ; Bai Somi v. Chokshi, 19 Bom. 245). 
But the Calcutta High Court has taken a different view and has allowed 
the surety the power to revoke, as to future transactions, a continuing 
guarantee by the giving of notice. See Narain v. Pul Kumari, 
1902, 29 Cal. 68.) 

(2) The death of the surety discharges him from all liability 
under the guarantee. His property would, however, be liable under 
the guarantee, if there was a contract to that effect. [Sec. 131] 

(3) Any variation in the terms of the contract between the 
principal debtor and the creditor, without the consent of the guaran¬ 
tor, discharges the guarantor as regards all transactions taking place 
subsequent to the variation. [Bamamind v. Soondar, 1878, 4 Cal. 
331 (B.( '.)]. See also Polak v. Everett, 1 Q. B. D. 669 ; and Holme v. 
Brunskill, 3 Q. B. D. 495: [Sec. 13.3] 

(4) The principal debtor is released or discharged by the creditor; 
that discharges the surf'ity also ; further, any act or omission of the 
creditor, the legal consequence of which is the discharge of the 
princi])al debtor, discharges the guarantor also. [Sec. 134] (Cragoe v. 
Jones, 1873, L. E. 8 Ex. 81.) But as held by the Calcutta, Bombay, 
Madras and Lahore High Courts, the mere omission on the part of the 
creditor to sue the principal debtor within the period of limitation 
cannot be regarded as an omission which discharges the debtor. 
(Kanai v. Jotindra, 36 Cal. 626 ; Nathabhai v. Ranchhodlal, 39 
Bom. 52 ; Subramania v. Gopala, 33 Mad. 308 ; Nur Din v. Ditta, 
A. I. E, 1932 Lah. 419). The Privy Council has held this view in 
Mahant Singh v. IJ, Ba Yi, 1939, 66 I. A. 198). [Sec. 134] 

(5) When a creditor makes settlement with, or promises to 
give time to, the principal debtor, or promises not to sue the principal 
debtor, by a contract between the creditor and the principal debtor^ 
the surety is discharged from liability under the guarantee, unless 
he (the surety) assents to such new contract between the creditor 
and the debtor. [Sec. 135] 

W hen a contract to give time to the principal debtor is made by a 
creditor with a third person, and not with the principal debtor, the 
guarantor is not discharged. C, the holder of an overdue bill of 
exchange drawn by A as surety for B, and accepted by B, contracts 
with M to give time to B. A is not discharged. [Sec. 136] 

(6) Mere forbearance by the creditor to sue the principal 
debtor or to enforce any remedy against the principal debtor does 
not, in the absence of a contract to the contrary, discharge the 
guarantor. [Sec. 137] A owes to C a debt guaranteed by B. The debt 
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becomes payable. C does not sue A for a year after the debt has 
become payable. B, the guarantor, is not discharged. (See also the 
Privy Council case Mahant Singh v. U Ba Yi, 1939, 66 I. A. 198.) 
[Sec. 137]. 

(7) Under the English Law, a release by the creditor of one 
or more of the co-sureties discharges the other sureties, provided 
the other sureties are joint co-sureties but not severally liable sure¬ 
ties. Under the Indian Law, a release by the creditor of one or 
more of the co-sureties does not discharge, the other co-sureties 
because of the liability being joint as also several. But the surety 
so released from his liability is not released from his responsibilities 
by way of contribution to the other co-sureties. [Sec. 138] 

(8) If the creditor does any act which is not consistent with 
the rights of the suret.y, or if he omits to do airy act which 
he is bound to do for the benefit of the surety, and if thereby 
the eventual remedy of the guarantor against the principal debtor is 
impaired, the guarairtor is discharged. [Sec. 139] 

(9) If the creditor loses or parts with any security which at 
the time of the contract the debtor had given in favour of the creditor 
the surety is discharged to the extent of the value of the security, 
unless the surety consented to the release of such security by the 
< reditor in favour of the debtor. It is immaterial whether the surety 
is aware of such security or not. [Sec.jl41] (Goverdhandas v. Bank 
of Bengal, 15 Bom. 48.) [Sec. 141] 

Rights of guarantor against the debtor [Sec. 140] 

When the guarantor has paid the creditor in the (sase of failure 
by the debtor, the guarantor is subrogated to (be. gets) all the rights 
which the creditor had against the principal debtor. The guarantor 
can recover from the debtor what he had been made to pay to the 
creditor, unless the debtor be a minor. [Sec. 140]. He can also claim 
interest on the amount paid by him to the creditor. (Nadar Bux’s 
case, see Punj. Rec. 48 of 1881.) But where the surety paid a smaller 
amount under an accord and satisfaction, he can recover from the 
debtor that amount only. (Reed v. Norris, 2 Bing. 361.) 

Contract of guarantee quasi uberrima fldei [Sec. 143] 

It is the duty of the creditor to reveal to the person wishing to be 
a guarantor, all material circumstances regarding the guarantee. 
A’s clerk, X, has defaulted to the extent of Rs. 1,000, and A has called 
upon his clerk X to produce security or a surety for his duly account¬ 
ing in the future. The clerk procures one Y as a guarantor. The 
creditor does not disclose beforehand to the guarantor the fact of the 
previous default by the clerk. The guarantee is not binding because 
under the Indian Contract Act the law casts on the creditor the duty 
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to inform the guarantor of every material fact which would go in 
influencing the guarantor to consent or not to consent in being a 
guarantor. (Railton v. Mathews, 10 Cal. & F. 934; Secretary of 
State V. Nilamekam, 6 Mad. 406.) 

The surety is discharged even if the omission has not been 
made with a fraudulent intention. (London G. 0. Co. Ltd., 1912, 
2 K. B. 72.) 

Contribution between Co-sureties [Secs. 146, 147] 

Where two or more persons are co-sureties for the same debt or 
obligation, the sureties, in the absence of any contract to the cont¬ 
rary, arc liable, as between themselves, to pay each an equal share of 
the whole debt or that part of it which remains unpaid by the princi¬ 
pal debtor. A, E, and C are sureties to D for the sum of Rs. 6,000 
lent to P. P makes default. A, B, and C are liable each as between 
themselves to pay Rs. 2,000. [Sec. 146J Co-sureties who are liable 
in different amounts have to pay equally as far as the limits of their 
respective obligations allow. A, B, and C as sureties for X enter 
into three several bonds, each to a maximum amount. A is liable 
to a maximum of Rs. 10,000, B to a maximum of Rs. 20,000 and C to a 
maximum of Rs. 40,000. X makes default to the extent of Rs. 60,000. 
A is liable to pay Rs. 10,000; B is !ial)le to pay Rs. 20,000 and C is liable 
to pay Rs. 30,000, because each guarantor is liable to j)ay equally 
subject to the maximum liability undertaken by him. Each is liable 
equally for default of Rs. 60,000; so each would be liable to pay one- 
third of Rs. 60,000, there being 3 guarantors. Each is liable, there¬ 
fore, to pay Rs. 20,000 ; but as A’s maximum liability is Rs. 10,000, 
he cannot be called upon to pay Rs. 20,000; A is liable to the extent 
of Rs. 10,000 only. B is liable to the full extent, i.e. Rs. 20,000. 
That makes to the sum of Rs. 30,000. So C will have to bear the 
remaining Rs. 30,COO; as C’s maximum liability imdertaken by him 
is Rs. 40,000, he is liable to pay the Rs. 30,000. [Sec. 147.] 
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CONTRACTS OF BAILMENT 
Meaning of ‘Bailment’, ‘Bailor’, and ‘Bailee’ 

A bailment is a transaction whereby one person delivers goods 
to another person for some specific purpose to be returned or other¬ 
wise dispos^ of according to the instructions of the person dehvering 
them, after the completion of the purpose. The person so deposit¬ 
ing the goods is said to be the bailor; the person with whom the goods 
are deposited is the bailee; and transaction itself is known as a 
bailment. [Sec. 148]. 

The essential of a bailment is delivery of goods (not current 
money) for a temporary piirpose. (Gangaram v. The Crown, 1943, 
Nag. 436 ; Icha v. Natha, 13 Bom. 338.) 

Different kinds of bailments 

(1) Safe deposit, i.e., a bailment of goods by one person with 
another for safe cutody. 

(2) Hire, i.e., a bailment for the benefit of and the use by the 
bailee, in return for a payment of money ; 

(3) Comniodatum, i.e., a bailment ex (jralia, e.g., to a friend 
without consideration—^without any charge. 

(4) Pledge or Pawn, i.e., a bailment, by a brrower of money, 
with the lender as security for the repayment of the amount of the 
loan and the interest thereon. 

(5) Carriage, i.e., a bailment with a view that the goods may be 
carried from one place to another. 

(6) Bailment for repairs to the goods bailed. 

Bailor’s duty to disclose all faults in the goods bailed [Sec. 150] 

It is the duty of the bailor to disclose to the bailee aU faults in 
the goods bailed. If the bailment is without consideration, (a com- 
modatum), it is the duty of the bailor to disclose to the bailee all 
material defects, in the goods bailed, of which the bailor is aware; 
otherwise, for any loss or damage suffered by the bailee, the baile(! 
can recover compensation from the bailor. In the case of bailment 
without consideration, if the bailor was not aware of the defects 
in his goods, the bailor is not liable for any loss or damage suffered 
by the bailee. In the case, on the other hand, of a bailment for 
consideration, (a hire), the bailor is liable for any loss or damage 
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suffered by the bailee by reason of any defect in the goods bailed, 
even though the bailor was not aware of such defects, because a 
person who deals in goods of the type and gives them out on hire, 
must have the goods examined beforehand and see that the same 
are not defective. [Sec. 150]- 

Degree of care required to be taken by a bailee [Sec. 151] 

The bailee must take as much care of the goods bailed with 
him as a reasonable man of ordinary prudence would, considering 
the nature and value of the goods under the circumstances, take 
of his own goods of the same bulk, value and quantity as the goods 
bailed. The bailee must not think that because the goods belong 
to another person, he can neglect them. He must take as much 
care of them as he would if the goods were his own. The more valu¬ 
able the goods the greater is the degree of care required. All the 
circumstances surrounding the particular case must be taken into 
consideration in arri\'’ing at a determination of the question of the 
degree of care to be taken by the bailee. [Sec. 151] 

If the goods bailed get stolen, the bailee cannot be held liable, 
in the absence of negligence. (Singh v. Nath, 1937, 12 Luck. 128.) 

A jeweller at Lahore used to send for repairs, by uninsured 
post, articles of jewellery to a Calcutta repairer. Everything went 
on alright, till on the occasion in question the jeweller sent again 
by ordinary uninsured post some articles of jewellery for repairs. 
The repairer repaired the goods and sent back the same from Calcutta 
according to the usual practice of sending the goods uninsured. 
The parcel got lost during transit. The Court held that, looking to 
all the circumstances and the habit established between the parties, 
it could be said that the requisite amount of care was taken, though 
the jewels were sent back, after the repairs, uninsured. (Boseck & 
Co., 1906 P. 70.) 

Under the Common Law of England, a bailee was liable, under 
the rule of absolute liability, i.e., whether guilty of negligence 
or not. But now both in England and in India, the liability of the 
bailee is limited to cases of wilful wrongful doing and negligence. 
If additional or special liability is sought to be imposed upon the 
bailee, it must be so imposed by agreement to that efiect. A bailee 
is not an insurer of the safety of the goods deposited with him. 

With regard to a public hotel-keeper or inn-keeper, the law 
in England is that such hotel-keeper or inn-keeper is liable for loss of 
or damage to the goods of a lodger even without the inn-keeper or 
the hotel-keeper having been negligent. (Calye’s case, 1854, 1 
Sm. L. C. 131.) See also Wright v. Anderson 1909,1 K. B. 209. 
But in India, a hotel-keeper or an inn-keeper is liable only if negh- 
gence is proved against him or an act of wilful wrong-doing is shown 
but not otherwise. (Jan v. Cameron, 1922, 44 All. 735.) 
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As regards Common Carriers, the law is that a common carrier, 
who is a person (otlier than the Government), doing the business of 
carrying goods for hire from one place to another, indiscriminately, 
is liable only in the case of negligence or wilful wrong doing, but 
not otherwise. Railways are governed by the Railways xVct, and 
(jommon Carriers by the Carriers Act. The liability of a caiTicr is 
limited to cases of negligence. With regard to carriers by land, 
such carriers are not liable for loss or injury to certain specificil 
articles over Rs. 300 in value, if carried by railway, such as : gold, 
silver, jewellery, precious metals, watches, negotiable instrument!^-, 
china, pottery, silk, platinum, irridiurn, radium, rhodium, osmiur’., 
unless at the time such goods were delivered to the carrier the nature 
and value of such goods had been declared by the consignor and an 
additional charge paid to the carrier. 

In cases other than those of railway carriers, the goods must be 
worth more than hundred rupees, if this law is to apply. The Carrier’s 
Act limits, in India, the liability of a common carrier for loss of or 
damage to goods delivered to liim to be carried, and exceeding in 
value Rs. 300 (or Rs. 100 in cases other than of railway carriers), 
of the description contained in the schedule to the Carrier’s Act, 
unless the poison delivering such goods or his agent shall have ex¬ 
pressly declared beforehand to such carrier, or his agent, the value 
and description of such goods. If the value and description have 
not been so declared at the time of consignment, the carrier cannot 
be held liable even in spite of negligence on his, or his agent’s, or 
servant’s part; but in cases of wilful wrong doing by the carrier, 
or his agent or servant, there would be liability in spite of the con¬ 
signor not having declared the value and nature of such goods. 

In the Schedule to the Act are mentioned goods which must 
be declared, if the value exceeds Rs. 300. They are as follows:— 

(1) gold and silver, coined or uncoined, manufactured or 

unmanufactured ; 

(2) plated articles ; 

(3) cloths and tissue and lace, of which gold or silver forms 

part, not being the uniform or part of the uniform of an 
officer, soldier, sailor, police-officer, or a member of the 
Auxiliary Force, India, or of any public officer, British 
or foreign, entitled to wear uniform ; 

(4) pearls, precious stones, jewellery and trinkets; 

(5) watches, clocks and time-pieces of any description ; 

(6) government securities ; 

(7) government stamps; 

(8) bills of exchange, hundis, promissory notes, bank-notes 

and orders or other securities for payment of money 

(9) maps, writings, and title-deeds; 
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( 10 ) 

( 11 ) 

( 12 ) 


(13) 

(14) 

(15) 

(16) 

(17) 

(18) 
(19) 


( 20 ) 

( 21 ) 

( 22 ) 

(23) 

(24) 

(25) 

(26) 

(27) 

(28) 

(29) 


paintings, engravings, lithographs, photographs, carvings, 
sculpture and other works of art; 

art pottery, and articles made of glass, china or marble ; 

silks in a manufactured or unmanufactured state, and 
whether wrought up or not wrought up with other 
materials; 

shawls ; 
laces and furs; 
opium ; 

ivory, ebony, coral and sandalwood ; 

musk, sandalwood oil and other essential oils used in the 
preparation of itr or other perfume ; 

musical and scientific instruments ; 

any article of special value which the llailway Authority 
may, by notification in the Official Gazette, add to this 
schedule ; 

narcotic preparations of hemp ; 
jade, jade-stone and amber ; 
crude India-rubber ; 
feathers ; 
itr ; 

zahir mohra khatai; 
gooroochand or gooroochandan ; 
cinematographic films and apparatus ; 

platinum, iridium, palladium, osmium, ruthenium and 
rhodium ; and 

agarwood*. 


Under the Carriage of Goods By Sea Act, there is provision with 
regard to declaration of goods exceeding £100 in value per package 
or unit or equivalent of that sum in other currency, and the carrier 
is not liable unless the nature and value of such goods has been 
declared before shipment and included in the bill of lading or unless 
there is an act of wilful wrong doing. 

With regard to railways, the law is as follows : A railway car¬ 
riage should not be defective ; nor should the fans, lamps, windows 
or other conveniences be left in a defective state. Any injury 
suffered by a passenger due to the fault of the railway company or 
its agents or servants would give the injured party the right of action 
for damages. If goods were lost or damaged by the wrongful act or 
negligence of the Railway Company or its agents or servants, the 

* My hook; Civil Wrongs and their Legal Romodies—2nd edn, pp. 108, 109, (D. B 
Taraporevala Sons & Co., Ltd.) 
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owner of the goods could claim damages, unless the liability of the Rail¬ 
way Company was excluded by a risk-note. A risk-note was a docu¬ 
ment in the form approved by Railway Authority whereby in consi¬ 
deration of a lesser freight the Railway Com jiany was given immunity 
from liability arising out of its or its agent’s or servant’s negligence. 
But a risk-note did not excuse a wilfully wrongful act. [Ardeshir 
Tamboli v. G. I. P. Rly., 1928, 52 Bom. 169 (P. C.).] Risk notes 
were abolished by the Indian Railways (Amendment) Act, 1949. 

Under Indian Railways (Amendment) Act, 1943, a railway car¬ 
rier was liable for any loss or damage to, or death of, a passenger, or 
for loss or damage of the articles carried wdth the passenger person¬ 
ally or on the train, even though there might not have been any 
wrongful act or negligence on the part of the raihvay concerned. 
Whether there was any negligence or wrongful act or not, the 
railway administration was liable, to not more than Rs. 10,000 
for any loss of life of a passenger, or for any injury caused to him 
personally, or for damage to or loss of a passenger’s articles or ani¬ 
mals carried with the passenger in his compartment or on the train, 
provided the death, loss or injury was caused by an accident (when 
in the course of working a railway), being “either a collision between 
trains of w'hich one is a train carrying passengers, or the derailment 
of or other accident to a train or any part of a train carrying pas¬ 
sengers”. And by the Indian Railways (Amendment) Act, 1949, 
provision has l)ecn made for appointment of Compensation Com¬ 
missioner (Section 82B). 'J'he Commissioner would call for all 
particulars, take all the recpiisite evidence and then award compen¬ 
sation which w'ould be binding on the Railway Company. 

A claim for compensation must he made within three months 
from the date of the occurrence; but the ClaimsCoTutnissioner may, 
on good cause shown to his satisfaction, allow a claim even after 
the three months have cxi)ired, provided the application is made, 
within one year from the date of the occurrence, but not thereafter. 

A Claims Commissioner is empowered to give interim relief 
in fit cases. (Section 82E of the Indian liailways Act). 

An appeal against the order of the Claims Commissioner (re¬ 
fusing compensation to the plaintiff or giving inadequate compen¬ 
sation) can be brought in the High Court of the place concerned by 
the applicant for compensation. But the High Court cannot grant 
any compensation in excess of the limit specified in section 82A. 

When the specified kinds of articles (mentioned already) are 
contained in any pari'cd or package and delivered to a railway com¬ 
pany for carriage, and the value of such articles exceeds Rs. 300, 
the railw^ay company is not responsible for loss or damage, unless the 
person delivering or sending the parcel or package has caused its 
value and contents to be declared, at the time of its delivery for 
carriage, and, if required by the company, has paid or agreed to 
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pay a percentage on the value so declared by way of compensation 
for the increased risk. Such articles arc described in the Second 
Schedule to the Railways Act. 

Burden of Proof 

The burden of proof is on the bailee. The bailee is liable for 
loss or damage if he cannot satisfy the Court that all reasonable and 
required care was taken. (Kush v. Kanta, 1924, 28 Cal. W. N. 1041 ; 
Trustees for Harbours of Madras v. Best & Co., 1899, 22 Mad. 524.) 
He can be held liable for negligence, in case of loss or damage to the 
plaintiff bailor’s goods, even if his goods have got lost or damaged 
at the same time. (Doorman v. Jenkins, 2 A. & E. 256.) 

Termination of bailment by bailee’s act inconsistent with the terms of 

bailment [Secs. 153,154] 

A lets to B, for hire, a horse for his own riding. B uses the 
horse in a carriage. A has got the option to terminate the bailment, 
because, under the Indian Contract Act, a contract of bailment is 
voidable at the option of the bailo r if tlie l)ailec5 does any act which is 
inconsistent with the terms and conditions of the bailment. [Sec. 
153] The bailee is also liable to compensate the bailor for any 
damage caused to the goods by an inconsistent use of such goods. 
[Sec. 154] 

Mixture of bailee’s goods with bailor’s [Secs. 155-157] 

If with the consent of the bailor, the bailee mixes the goods of 
the bailor with his own goods, the bailor and the bailee shall have 
an interest, in proportion to their respective shares in the mixture so 
produced. [Sec. 155] 

If, without the con.sent of the bailor, the bailee, mixes the goods 
of the bailor with his own goods, and if the goods can be separated 
or divided, the property in the goods remains in the parties respec¬ 
tively ; but the bailee is bound to bear the expense of separation or 
division, and for damages arising from the mixture. [Sec. 156] 

If the bailee, without the consent of the bailor, mixes the bailor’s 
goods with his own, and the mixed goods cannot be separated or 
divided, the bailor is entitled to compensation by the bailee. A bails 
a barrel of Cape flour worth Rs. 45 to B. B, without A’s consent, 
mixes the flour with the country flour of his own, worth only Rs. 25. 
The mixture cannot be separated. B must pay A for the loss of the 
flour. [Sec. 157] 

Duty of bailee to return the goods balled 

The bailee must return or deliver, according to the bailor’s 
directions, the goods bailed, though no demand may have been 
made by the bailor in that respect, as soon as the time for which 
they were bailed has expired or the purpose for which bailment was 
made gets achieved. [Sec. 160] 
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Restoration of goods lent gratuitously 

A person who has made a commodatum, i.e., a free bailment, in 
favour of another person, can get back the goods from that other 
person, though the period of bailment may not have expired. But 
if, by reason of the loan of such goods, the borrower has so acted 
that the premature return of the goods bailed would cause him loss 
or damage exceeding the benefit actually derived by him from the 
loan, the borrower can claim compensation from the lender for the 
loss or damage so suffered by him. [Sec. 159] 

Termination of gratuitous bailment 

A gratuitous bailment is terminated by the death either of the 
bailor or of the bailee. [Sec. 162] 

Bailor entitled to any accretion on the goods bailed 

In the absence of any contract to the contrary, the bailee must 
deliver to the bailor, or according to his instructions, any accretion 
or profit which may have accrued from the goods bailed. 

A bails with B a cow to be taken care of. The cow then, during 
the period of the bailment, gets a calf. B shall have to deliver to A 
both the cow and the calf, because, unless there be a contract to the 
contrary, the bailee is bound to redeliver the goods, with incretions 
to the bailor. [Sec. 163] 

Bailor’s responsibility to bailee 

The bailor is responsible to the bailee for any loss which the 
bailee may suffer if the bailor was not entitled to make the 
bailment as he did or if he was not entitled to receive back the 
goods or give directions with regard to them. [Sec. 164] The bailor is 
also resijonsible to the bailee for any loss or damage suffered by the 
bailee by reason of defect in the thing bailed if, in the case of a 
voluntary bailment (Commodatum), the bailor was aware of the 
defect, or in case of a hire, even if the bailor did not know of the 
defect, because it was his duty not to have given on hire a defective 
article. [Sec. 150] Also under Sec. 159 the bailor is liable to 
compensate the bailee for loss or damage suffered by him (the 
bailee) being in excess of the benefit received, in case the bailor, 
who had lent to the bailee the goods gratuitously, terminated the 
bailment before the expiry of the period of the bailment. 

Bailee’s responsibility to the baiior 

It is the duty of the bailee to deliver the goods back to the bailor 
after the termination of the period of bailment, and to take reason¬ 
able care of them as he would take of his own goods. [Sec. 160] 
The bailee must use the goods according to the terms of the bailment, 
and should not violate any of the conditions of the bailment. Where 
several joint owners of the goods have bailed the goods to a bailee, 
the bailee can deliver them back to, or according to the directions 
of, one joint owner without the consent of all the other joint owners ; 
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but if there is a contract to the contrary, then that contract will 
prevail, [Sec. 165] 

If the bailor has no title or right to the goods, and the bailee, 
acting in good faith, hands them back, or according to the instruc¬ 
tions of the bailor, the bailee is not liable to the owner in respect of such 
delivery to the bailor. [Sec. 166] (Barker v. Furlong, 1891,2 Ch. 318.) 

Right of a third party to claim goods which the bailor has bailed to the 

bailee [Sec. 167] 

If a person, other than the bailor, claims any title or interest 
to or in the goods bailed, he can apply to the Court praying that the 
Court may order the bailee not to deliver the goods to the bailor ; 
and in such an application the title to the goods of a person entitled 
can also be determined. [Sec. 167] 

When an adverse claim is made by an outsider (a third party) 
the bailee is bound to inform the bailor of the fact. (Hanson v. 
Platt, 1911, 2 K. B. 192.) 

Rights and Liabilities of Finder of Goods [Secs. 168, 169] 

A finder of goods can keep the goods found till the true owner 
comes forward and by proof of his title demands them. If the finder 
of goods has incuned expenditure in preserving the goods in tlicvir 
original condition, he is (uititled to bt' eomj)enR.ated oi' reimbursed 
by the true owner, providi'd the ex|)eiiditme incurred l)y him over 
the goods has been reasonably and jiroperly incurred. 11'the owner 
refuses to pay the finder his reasonable charges, the latter can claim 
a lien over such goods, i.e., he can detain them for non-fulfilment of 
the owner’s obligation to repay such expenditure. Though the 
finder of goods has a lien over the goods, he cannot sue the owner for 
the recovery, at law, of compensation for the moneys spent by him. 
[Sec. 168] 

When the thing found by the finder is an article which is ordi¬ 
narily the subject matter of sale, if the; OAvner cannot, in spite of 
reasonable diligence by the finder to find him, be found, or if the 
owner refuses, uj)on demand, to pay the finder coinpensation for the 
lawful charges incurred by him with reference to the goods, the finder 
may sell away the thing found, in the following cases :— 

(1) when the thing is in danger of perishing or losing the 

greater part of its value ; or 

(2) when the lawful charges of the finder, with regard to the 

thing found, have amounted to two-thirds of the value 
of the thing found. [Sec. 169] 

Bailee’s particular lien [Sec. 170] 

Ordinarily the lien possessed by a bailee is a particular lien 
unless by contract to the contrary the lien is made a general lien, 
or is altogether excluded. 
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General and Particular Lien [Sec. 171] 

[A lien is a right possessed by a person to detain or retain the 
goods or property belonging to another person for non-fulfilment of 
an obligation by that other person. A lien may be (1) a general 
lien, or (2) a particular lien. A general lien is a lien which extends 
to transactions even prior to the one with regard to which the lien 
is sought to be exercised ; a general lien extends to the general balance 
of account. Bankers, factors, wharfingers, solicitors or pleaders of 
the High Court, and policy brokers, possess, in the absence of a 
contract to the contrary, a security for a general balance of account, 
i.e., a general lien ; other persons have a particular lien, unless by 
express contract given a general lien. [Sec. 171] A particular iien is a 
lien which is limited in its operation to a particular transaction only, 
and does not relate back or extend to previous transactions or to a 
general balance of account. A repairer’s lien or a tailor’s lien, for 
example, is a particular lien. A goes to a tailor, gives him cloth 
and asks him to make a suit out of the cloth. The tailor makes the 
suit ready, and demands the remuneration for the making of the 
suit. Unless the same (as agreed upon, or a reasonable sum other¬ 
wise) is paid to the tailor, the tailor can exercise lien over the suit, i.e., 
can detain the suit till the money is paid up. But if the agreement 
states that the tailor shall be paid after a time, the tailor cannot 
exercise the right of lien, because the obligation was not to pay at 
the time of delivery of the suit but at a subsequent occasion, i.e., 
after the period of credit got over. A person’s lien can, by express 
agreement, be taken away altogether ; and a person having a general 
lien can be made to relinquish it altogether or to have a particular 
lien only ; and likewise a person having under the law a particular 
lien can, by a contract, be given a general lien, or the lien may be 
taken away altogether.] 

Under the law, an unpaid vendor of goods, a bailee, a pledgee 
(pawnee), an agent other than a factor, a finder of goods can, sub¬ 
ject to contract to the contrary, claim a particular lien. On the other 
hand, a banker, a factor, a policy broker, a solicitor or a pleader of 
the High Court, ordinarily can claim a general lien, i.e., in the ab¬ 
sence of a contract to the contrary. 

Bailments by way of pledges or pawns [Secs. 172-178A] 

A pledge or a pawn is a bailment of goods as and by way of 
security for repayment of the debt or performance of the obligation 
under a contract. The bailor is called the “pawnor” or “pledgor”, 
and the bailee is called the “pawnee” or “pledgee”, and the transac¬ 
tion is a pawn or a pledge. [Sec. 172] 

Goods can be pledged, but current money (through which goods 
can be bought or sold) cannot be pledged. For the validity of 
the pledge there must be a delivery of the goods to the promisee or 
the pledgee. Negotiable Instruments and shares in companies can 
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be pledged. (Carter v. Wake, 4 Ch. D. 605 ; Nanjar v. Pattar, 1942, 
12 Comp, Cas. 180.) [Under the Indian law shares are regarded as 
goods though it is not so in England.] A transfer of possession is 
necessary to complete a pledge, and the possession of the pledgee 
must be de jure i,e., it must be lawful possession properly given. 
Mere de facto possession is not enough. Thus possession by one’s 
wife or by one’s servant does not constitute a de jure delivery. 
(Seagor v. Kessa, 24 Bom. 458.) 

A pledge differs from a mortgage. In a pledge a special pro¬ 
perty in the goods passes to the pledgee but the general property 
remains in the pledgor. In the case of a mortgage the whole legal 
title may pass conditionally to the mortgagee. Secondly, in a pledge, 
the pledgee can sell away, without any application to the Court, 
the pledged property, if the pledgor fails to pay up the money within 
a reasonable time after the same has become due and a demand is 
made requiring payment. In a mortgage, on the other hand, the 
mortgagee, as a rule, takes a decree of a Court of law before having 
recourse against the pioperty. Thirdly, whereas in some cases a 
mortgagee can foreclose the property, a pledgee cannot foreclose but 
can only have the property sold away. 

Rights of the pledgee 

The pledgee can keep the goods pledged, not only for non¬ 
payment of the debt or non-performance of the promise, but for 
interest on the debt, and I'or all expenses properly and necessarily 
incurred for the preservation of the goods pledged. [Sec. 173] 

The pawnee can also claim from the pawnor any extraordinary 
expenses incurred by the pawnee for the preservation of the goods 
pledged. But he has no right of lien over the goods pledged in res¬ 
pect of such extraordinary expenses. [Sec. 175] 

In the absence of a contract to the contrary, the pledgee cannot 
retain the goods for a debt or a promise other than the debt or pro¬ 
mise for which they are pledged, becaxise the pledgee’s lien is a 
particular lien and not a general one. When subsequent advances 
are made by the pawnee, a contract shall be presumed to the effect 
that the pawnee can retain the goods pledged for such other debts 
also. [Sec. 174] 

If, at the time of repayment of the money, the pawnor fails 
to pay what is due payable or to perform the promise, the pawnee 
can bring a suit, if he so chooses, against the pawnor upon the debt 
or promise and can also keep goods as a collateral security, or, 
without bringing any suit, he (the pledgee) can sell the thing pledged, 
after giving the pledgor a reasonable notice that sale of the ^\ed^e4 

'Oive ^wes are not fulfilled by the jdedgor. 
The notice is obligatory in every case. (Off. Assignee v. Madheolal, 
48 Bom. L. R. 828.) If the pawnee sells away the pledged goods. 
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and the proceeds of such sale are leas than the amount due to him 
in respect of the debt or promise, the pawnee is entitled to sue the 
pawnor for the balance. If the proceeds of such sale are greater than 
the amount due to the pawnee, the pawnee must pay over the sur¬ 
plus to the pawnor. [Sec. 176] 

If the pawnee sells through the Court, he can buy at the Court 
sale. [Neckram v. Bank of Bengal, 1892, 19 Cal. 322 (P.C.)]; other¬ 
wise he cannot buy the goods. (Henderson v. Astwood, 1894 A. C. 
158.) 

In spite of the fact that the time stipulated for the payment 
of the debt may have expired, or the date of performance of the 
promise may have passed, the pawnor can, even at the eleventh 
hour, i.e., before the goods pledged are actually sold away, redeem 
the goods pledged by paying away all the lawful dues of the pawnee. 
In such a case, the pawnor is liable to pay also for the expenses of 
the sale or any other additional expense which may have arisen by 
reason of his default in paying up within the proper time. [Sec. 177] 

Pledge by mercantile agent [Sec. 178] 

A mercantile agent is a person who has, under the ordinary 
custom of his business, got the right to sell, buy or pledge goods, 
on behalf of his principal. When goods are bought, or when a 
pledge is taken from a mercantile agent by a bona fide purchaser, 
or pledgee, as the case may be, the latter gets a good title to the sale, 
or the pledge, as the case may be, provided the mercantile agent 
was with the consent of the owner in possesion of the goods con¬ 
cerned or the documents of title to the goods concerned, and pro¬ 
vided the mercantile agent acted in the ordinary course of business 
as a mercantile agent, even though the owner of the goods had ex¬ 
pressly forbidden the mercantile agent to sell or to pledge, as the 
case may be, the goods concerned. This is so, in the interests of 
innocent purchasers and pledgees taking from a reputed person like 
a mercantile agent with whom the owner has voluntarily kept his 
goods. 

A pledge made by a person with whom possession of the goods 
has been voluntarily left by the owner, can also be enforced, the 
circumstances being such that the owner (having left them volun¬ 
tarily) is now estopped from pleading that the pledgor had no autho¬ 
rity to pledge the goods. (Sunder v. Das, 1908, 30 All. 165.) A 
entrusts B with an article of jewellery for sale on commission. B 
wrongfully pledges it with X who did not know that B had authority 
to sell but not to pledge. X can claim the amount he had advanced 
to B, before he cauhe compeWed to hand over the article to A, because 
A had, by having left it with B, trusted in B. If B betrayed that 
trust, it is A’s chance. The innocent third party should not be 
made to suffer. He gets a good title to the pledge. (Sesappa v. 
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Subramania, 1917, 40 Mad. 678.) A gratuitous bailee (one who had 
taken commodatum) cannot make a binding pledge ; so the pledgee 
cannot get a good title to the extent of the amount advanced by 
him or to any extent whatever. (Ramaswami v. Kamalammal, 1922, 
45 Mad. 173.) 

A wife in possession of her husband’s property (even articles of 
jewellery), as a bare custodian on his behalf, cannot make a binding 
pledge of the goods. (Seager v. Kessa, 1900, 24 Bom. 458.) The 
same applies to the cas(> of a hirer. (1904, 27 Mad. 424.) A servant 
entrusted by his master with custody of goods cannot make an 
enforceable pledge so as to bind the master. (4 Cal. 497). 

Pledge by person in possession of goods on voidable contract 

[Sec. 178A] 

When a person has obtained goods by fraud, misrepresentation, 
coercion, or undue influence, and thus obtained the consent of the 
other person in an unfree manner, the other person can claim back 
his goods, and avoid the agreement because the agreement is voidable 
under the Contract Act. If, however, before the contract is avoided 
and the goods obtained back by the aggrieved party, the wrong¬ 
doer transfers them away to an innocent purchaser or gives them 
in a pledge as security, the purchaser or the pledgee, as the case may 
be, acting in good faith, gets a good title, or a good pledge to the 
goods, as the case may be. A obtains goods by coercion from B, 
and before B can claim back the goods, transfers them to X a bona fide 
purchaser for value; X would get a good title to the goods. And 
if X in this illustration had been a pledgee, instead of being a 
purchaser, his pledge could be regarded as valid. (Devidan v. 
Ammal A. I. R. 1932 Mad. 428.) 

Pledge where pledgor has only a limited interest [Sec. 179] 

When the pledgor pledges goods in which he has only a limited 
interest, the pledge would be valid only to the extent of that limited 
interest, and nothing more than that. [Sec. 179] 

Suits by bailees or bailors against wrong-doers [Secs. 180, 181] 

When a third party wrongfully deprives the bailee of the use or 
possession of the goods bailed or does the goods any harm, the bailee is 
entitled to sue the third party for damages ; the bailor also is entitled 
to bring such a suit. [Sec. 180] (Ramnath v. Pitambar,43 Cal. 733.) 
When relief is obtained by suit brought against the third party by 
the bailor, the same will be distributed or dealt with according to 
the respective interests of the bailor and the bailee. [Sec. 181] 

Pledge of documents of title 

A pledge of a document of title to goods is deemed to be a pledge 
of the goods represented under the document. (Official Assignee, 
Madras v. Mercantile Bank, 1934, 61,1. A. 416.) 
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AGENCY 

“Agency”, meaning of “Agent” and “Principal”—Agency and 
Analogous Transactions [Sec. 182 ] 

An agency is an engagement for establishing privity of con¬ 
tract (legal relation) between one person who employs an agent 
and another person with whom the agent contracts on behalf of 
the former. A person may do a thing himself or through the agency 
of another. In law, the acts of an agent bind the principal, if 
the acts are within the scope of the agent’s authority. The maxim 
is : “g'W facit per alium facit per se” (he who does through another 
does by himself). Qui per alium facit per seipsum facere videtur, i.e., 
who per another does, is deemed to do it himself. The person who 
engages or authorises another to represent him or to do any act for 
him is known as the “principal” ; the person employed to do the 
act or authorised to represent another is called the “agent” ; 
and the transaction itself is known as “agency”. Where one person 
can bind another or establish privity of contract between his em¬ 
ployer and an outsider, there may be an agency transaction. 

Agency differs from an employment in the sense that an agency 
presupposes authority expressly or impliedly vested in the agent to 
bind his principal, by entering into contracts on behalf of the principal; 
but on the other hand a servant is under the control Of his master, 
and ordinarily he has no power to contract on behalf of his master so 
as to bind him. But a servant can be employed specially to act as 
agent. 

An agent must also be distinguished from an independent 
contractor. An agent makes his principal liable by intra vires 
acts done by him on behalf of the principal. He can be regarded as 
the connecting link between the principal and the outsider with 
whom he contracts on behalf of his principal. But an independent 
contractor is one who, subject to the general plan and directions and 
requirements of his employer, is otherwise free to contract of his 
own and is himself liable thereon. He does not represent anybody ; 
nor does he contract on behalf of his employer. 

For the acts of the agent, his principal is liable, unless the agent 
did an ultra vires act, i.e., did something in excess of his authority or 
powers; this is based on the maxim : qui sentit commodum sentire 
debet et onus, i.e., who experiences advantage ought to sustain the 
burden. The employer of an independent contractor cannot be 
held liable for the acts of the contractor, unless (i) the act of the 
contractor was illegal, or (ii) the independence of the contractor was 
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broken by the unwarranted interference by the employer, or (iii) 
liability was imposed by some statute, or (iv)the act was necessarily 
dangerous. {See Ellis v. Sheffield Gas Consumers Co. 22 L. J. Q. 
B. 42 ; Burgess v. Gray, 1 C. B. 578 ; Hole v. Setingbourne Co., 6 
H. & N. 488 ; Bower v. Pcate, 1 Q. B. D. 321.) 

The true test of agency 

The true test of agency is the capacity or otherwise of the person 
(alleged or supposed to be the agent) to bind the principal by intra 
vires acts and thus to establish a privity of contract between some 
third party (outsider) and his principal. If he can make his principal 
liable to third parties, he is really an agent ; otherwise he is not an 
agent. (Basu v. Kishore, 12 C. W. N. 28.) 

A guardian of a minor is not an agent of the minor ; nor is the 
committee appointed by the Court an agent of the lunatic con¬ 
cerned. (Ilamal v. Vadilal, 20 Bom. 61.) So also a bcnamidar is 
not an agent. (Behari’s case, 5 B. L. R. 237.) 

Can a contract of agency be specifically enforced ? 

The Court will not enforce a contract of agency so as to order its 
specific performance, for such a relief is disallowed under the Specific 
Relief Act. 

Modes of creating agency [Secs. 186, 187, 196-200] 

The relation of agency can be created by agreement, written, 
oral or implied. A power-of-attorney requires to be in writing 
under seal. Agency can also be implied in law, looking to the 
relation between the parties concerned, e.g., in a partnership, each 
partner is deemed to be an agent of every other partner. Agency 
may also be created by estoppel or holding out. A person, who 
represents to another that he is an agent, may be estopped from later 
denying that he acted as agent in the transaction concerned. ^ Again 
where a person knows that another person or firm is acting or pre¬ 
tending to act as an agent of his, he must take steps to terminate 
such representation. A knows that B is acting for him. If A 
does not prevent B from continuing to act for him he would be liable 
for B’s acts ; in other words A would be estopped from denying that 
B was his agent. Agency may also arise out of necessity, €,.g., 
in the case of a deserted wife pledging her husband’s credit for neces¬ 
saries of life (the husband being liable for the wife’s act of having 
the necessaries for her maintenance) or in the case of a master of a 
ship pledging his principal’s (the owner’s) credit in cases of emer¬ 
gency when communication with the principal is not possible. 
Ratification is the approbation of an act which was previously un¬ 
authorised. A buys goods for X who had not authorised him to do 
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so. X is not bound by A’s act unless there is a subsequent approval 
of the same. If X approves what A did for him, X would be liable 
for A’s act. In order that there can be a valid ratification, the act 
ratified must have been done for somebody in existence at the time 
it was done, and the act itself must be a lawful one and must have 
been done with full knowledge on behalf and in the name of the 
supposed principal. The act must not be such as throws an inno¬ 
cent person on the horns of a dilemma. A promoter of a company 
enters into a contract which purports to be on behalf of a company 
which is yet to be registered. The company, after being registered, 
purports to ratify the promoter’s contract. Is this a valid ratifica¬ 
tion ? No, it is not a valid ratification in so far as the company 
was not incorporated at the time the promoter’s contract was entered 
into; the company, not being in existence at tliat time, could not 
later ratify the contract. (Empress Engineering Co., 16 (i!h. D. 125.) 
The promoter himself would remain liable on the contract, unless he 
had stipulated that unless after incorporation the company entered 
into a new contract embodying the terms of his (promoter’s) contract, 
the jirornoter himself would not be liable. (In re Northumberland 
Hotel Co., 33 Ch. D. 16.) An act which has the effect of subjecting 
unjustly a third person to damages or to catch him on the horns 
of a dilemma cannot be ratified. (Thinappa v. Krishna, A. I. R. 
1941, Mad. 6.) A is in possession of X’s goods. Y asks A to hand 
over X’s goods to him (Y). As a matter of fact, X has not authorised 
Y to get goods from A. Can X ratify the act, and then claim 
damages from A for wrongful detention of the goods ? No, such 
ratification would be void, for if it were allowed, X would be entitled 
to claim damages from A without there having been any fault on 
his (A’s) part. (Thinappa v. Krishna, 1941 Mad. 6.) Ratification 
may be expressed or implied. A, in an unauthorised manner, buys 
goods for X. X sells away those goods to Y on his own account. 
X has by his conduct ratified A’s act of buying goods for him. Other¬ 
wise he ought to have disowned the transaction, i.e., he ought not 
to have sold away the goods. 

Different kinds of agents 

Agents are of different types. Brokers, auctioneers, commission 
agents, del credere agents, factors, katcha adatias, solicitors and 
pleaders, are some of the different kinds of agents. 

A mercantile agent employed to buy and/or sell property or to 
establish privity of contract between the employer and a third 
party is termed a broker. Unlike a factor, a broker has no possession 
of goods or property. (Patiram v. Kankinram, 42 Cal. 1050.) His 
duty is to establish privity of contract between his principal and an 
outsider (a third party). 
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A factor is a mercantile agent who has got discretionary powers 
to sell the goods which are kept with him for the purpose. (Stevens 
V. Miller, 25 Ch. 31.) A factor’s lien is a general lien, i.e., a lien 
which is not merely confined to one particular transaction between 
the parties concerned, but with regard to previous transactions 
also, being a lien for a general balance of accounts. 

An auctioneer differs from a factor in that the auctioneer has a 
particular lien, while the factor has a general lien. An auctioneer 
also has possession of goods. An auctioneer can in his own name 
sue the buyer who does not pay the price. (Wolfe v. Horne, 2 Q. B. 
D. 355.) 

A del credere agent is one who, in consid(;ration of an extra 
remuneration, agrees to be liable to his principal for any loss or damage 
caused to him by the non-performance of the contract which he 
has brought about between his principal and a third jjarty. (Morris 
V. Cleansby, 4 M. & S. 566.) In Fazal v. Mangalas (46 Bom. 489), 
it was held that certified brokers of the Bombay Native Stock and 
Share Brokers’ Association are del credere agents responsible to 
their constituents for non-performance of the contract by the third 
party. 

A katcha adatia is an agent who holds himself ready and willing 
to contract for his principal, but not so as to make himself responsible 
to the principal in case of non-performance of the contract. He 
is responsible, however, to the other adatia or shroff (agent) who 
acts on behalf of the other contracting party. A, a merchant in 
Ahrnedabad, wishes to buy goods in Bombay. He employs a katcha 
adatia (agent) to find out a seller who would sell the required goods. 
X may approach another agent who would on behalf of the seller 
contract with him. As between the adatias themselves, X is res¬ 
ponsible to the other adatia for the performance of the contract, but 
being a katcha adatia he is not responsible to A, if the contract is not 
performed. 

An indentor or indenting agent is an agent who, for a commis¬ 
sion allowed to him, procures a sale or a purchase (on behalf of his 
principal) with a merchiant abroad. Such agent can charge com¬ 
mission at the rates mentioned in the indent. (Bier v. Chotalal, 
30 Bom. 1.) 
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A commission agent is an agent who procures a buyer or a 
seller for a customer. If he succeeds he gets his commission. His 
lien is a particular lien. 

General and particular agents 

A general agent is one who, in a recognised business, e.g., that 
of brokerage or in a factor’s or commissioned agent’s business, 
generally represents his principal. He is entitled to do generally all 
that is requisite for an efficient handling of the business concerned. 

A particular agent is one who represents his principal on a 
particular occasion, e.g. a proxy for a shareholder to vote at a meeting 
of a company, or a person authorised to do a particular act only. 

Who can employ an agent ? 

Any person who is competent to contract and of sound mind 
can appoint an agent. A lunatic or a minor cannot appoint an 
agent, though a minor himself can be appointed agent (but not an 
insurance agent) so as to make the other party and his principal 
liable without he (the minor) himself being liable. [Sec. 183] 

FORM OF POWER OF ATTORNEY 
(a general power) 

WHEREAS (state name of the appointer), a. 

Inhabitant residing at.(state address). 

and doing business at.herein after called “the appoiii- 

ter”, is desirous of appointing one.(state name 

of the appointee), of. 

(state his address), hereinafter called “the attorney” as his attorney, 
AND WHEREAS the said attorney is willing to act as such, 

NOW THESE PRESENTS WITNESS 


That the said.(state name of appointer) hereby 

appoints the said.(state name of appointee) as his 


attorney to represent him and to manage, on his behalf, generally his 
business and to receive and keep goods and sell the same and keep 
accounts of all dealings and to enter into necessary contracts. 
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That the said attorney shall have also the power to— 


(a) institute, abandon, commence, proceed with, settle or 

compromise suits and proceedings regarding the said 

business, property and effects of the said. 

(appointer) on his behalf; 

(b) compromise, compound, adjust or refer to arbitration 

any claim, suit or proceeding regarding the said business 
and its property ; 

(c) draw, accept, indorse, negotiate, pay, for the said business 

and on behalf of the said appointor, bills of exchange, 
promissory notes, cheques, hoondis, drafts and such 
other securities as may be permissible under the law ; 

(f) to operate any account with a scheduled bank in the name 
of the said appointer ; 


(g) to maintain, for and on behalf of the said appointer, 
office premises, and to appoint officers, clerks, servants, 
agents and sub-agents as may be necessary and desir¬ 
able for the efficient management of tlie said business 
and in the best interests of the appointer ; 

and (h) to do all such other things as may be necessary or desirable 
for the efficient handling of the agency business. 


Given under the hand and seal of the appointer this 
day of.19 , 


In the presence of :— 


Signature ; 

(of appointer) 


(Justice of the Peace/Honorary Magistrate) 
of. 
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form of a specific power-of-attorney 

WHEREAS I,.. of.. a..,. 

.Inhabitant, residing at, and doing business as, here¬ 
inafter called the appointer, am desirous of appointing. 

yf.as my attorney 

NOW THESE PRESENTS WITNESS 

That I, the appointer, do hereby appoint as my attorney, the 

said...(appointee’s name), as my attorney for the 

specific purpose of instituting, for and on my behalf, a law suit 

regarding my land and building, called the.Estates, 

situate at.in the Province of.and to 

a|)|)oint lawyers and to incur such expenditure as may be necessary 
or desirable in the efficient handling of the said suit, and even to 
settic; or compromise such suit as may be thought fit, as far as 
j)ossible after consulting me in that behalf, but not so as to refer the 
same to arbitration without my sanction previously obtained. 

Given under my band and seal this.day of 

.19 . 


In the presence of 


J.P./Honorary Magistrate, of 


Signature 
(of apfiointer) 


Who may he appointed agent ? 

Any person can be appointed agent to do an act on behalf of 
another or to represent him. Even a minor can be employed as an 
agent, but such minor will not be liable himself though he would 
make liable, by the contract transacted by him, his principal and 
the other party. [Sec. 184] 

Consideration not necessary for agency 

Just as in a bailment consideration is not necessary, so also 
in an agency consideration is not necessary. [Sec, 185] 
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Position of counsel, solicitor, and pleader 

A counsel, bein^ the dominus litis (master of the litigation)' 
can compromise a case of his client even without authority of his 
client, but he cannot refer to arbitration upon conditions which are 
different from those which his client has authorised. (Neale v. 
Gordon, 1902 A. C. 465). Matters which have no relevancy to the 
suit cannot be compromised by the counsel without the consent of the 
client. (Nando v. Nistarini, 27 Cal. 428.) When the authority of 
the counsel to compromise has, while the brief was delivered to Mm, 
been taken away, and the counsel accepted the brief without objection , 
the right of the counsel to compromise, without the consent of the 
client, no longer exists. (See also Muthiah v. Muthuchetti, 50 Mad. 
786, 797, 798.) 

A solicitor can, in the absence of a contract prohibiting him 
from doing so, compromise a matter so as to bind his client; but in 
such a case if the client can show' that the compromise was brought 
about by a misunderstanding between the solicitor and the client, 
he can apply for setting aside of that compromise on the ground of 
mistake. 

With regard to a pleader, the law' is that he can bind his client,, 
except by an admission erroneous in law'. (Krishnaji v. Rajmal, 24 
Bom. 360 ; Venkata v. Bhashyakarlu, 22 Mad. 538.) He cannot 
settle any matter or suit on behalf of his client without the express 
consent of his client. 

How far is the relation between husband and wife capable of consti¬ 
tuting a relation of agency ? 

Ordinarily, a wife is not the agent of the husband ; nor is a 
husband the agent of his wife. By agreement or appointment, or 
by holding out, representation, or ratification, a husband can appoint 
his w ife as his agent, or a wdfe can appoint her husband as her agent. 
A husl)and is liable for his wdfe’s contract if he had expressly or 
impliedly sanctioned it. (Girdharilal v. Crawford, 9 All. 147.) 

The wife is deemed in law to be an agent of her husband even 
w'ithout an appointment in that behalf, in lespect of necessaries of 
life purchased by the w'ife from a trader. (Callot v. Nash, 39 T. L. R. 
292.) Traders, who have been dealing with her, and who have been 
paid by her husband, can assume that tlie w'ife’s authority to ])ledge 
her husband’s credit continues. When, without any lawful cause 
or just excuse, the husband has deserted his wife, the latter becomes 
an agent of necessity, i.e., she can pledge her husband’s credit for 
necessai'ies of life. (Virasw'amy, 1 Mad. H. C. R. 375) See also 
Debenham v. Mellon, 1880, 6 A. C. 24, 31.) 
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The presumption of agency and the authority of the wife to 
did herlhusband can be set aside by showing that— 

(1) The husband had given notice to the traders dealing 

with his wife that they should no longer deal with 
her or allow her credit; (Holt v. Brien, 4 B, & Aid. 
252); or 

(2) By showing that the w'ife has been given and is being 

given by the husband a sufficient sum of money for 
buying the necessaries without pledging her husband’s 
credit (Sultan v. Horace, 30 Mad. 543), or by showing 
that the husband has in fact forbidden his wife to 
pledge his credit. (Jolly v. Rees, 1863, 15 C. B. 628.) 

The husbard. cannot be held liable for his wife’s debt contracted 
by her in a separate business of her own in which he w^as not con¬ 
cerned. (Allumudy V. Brahan, 4 Cal. 190.) 

Extent of agent’s [authority [Secs. 188, 189] 

The authority of an agent extends to the doing of all that is 
necessary and collateral to the doing of the main act. A is employed 
by B to recover the del)t due to B. A can engage lawyers for the 
purpose of filing a suit and recovery of the debt, and can give a valid 
discharge for the same. Where borrowing becomes absolutely 
necessary (looking to the nature of the business), the agent can bor¬ 
row ; but otherwise than in such types of business he has no imphed 
authority to borrow money. (Baron Park’s judgment in Hawtayen 
V. Bourne, 7 M. & W. 595. See also 3 Q. B. D. 364; 5 Ex. 86; and 
53 All. 1009.) 

In an emergency, an agent can do all such acts for protecting 
his principal from loss or damage as would be done by a person of 
ordinary prudence under similar circumstances. Thus an agent can 
have the goods (kept with him for sale) repaired, if the agent thinks 
that it is necessary to so repair them, in order that proper price may be 
fetched onteale. [Sec. 189] 

“Sub-agenf’idistinguishedfrom “Co-agent” oi|“Substitutedagent” 

[Sec. 194] 

A sub-agent is an agent appointed by the agent himself to act 
under him. A sub-agent is different from a co-agent. Whereas a 
sub-agent is appointed by the agent, without having been asked to 
do so by the principal, a co-agent is an agent who acts along with 
the agent and is ajjpointed either by the principal or by the agent 
under the instructions from or directions of the principal. A co> 
agent is also sometimes known as a substituted agent. 
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When can an agent lawfully appoint a sub-agent ? 

As a rule, an agent eannot appoint a sub-agent. {Delegatus 
non potest delegare or, Delegata, potestas non potest delegari.) It is not 
permissible for an agent to appoint a sub-agent, unless — 

(1) the nature of the business necessitates such appoint¬ 

ment ; or 

(2) custom or usage of trade in the locality, with regard to 

the Itusiness, allows the appointment of a sub-agent 

(Moon V. Witneg Union, 3 Bing. N. C. 814); or 

(3) the contract of agency itself allows the appointment, ra the 

discretion of the agent. [Sec. 190] / 

Consequences of Appointment of Sub-agents ^ 

A sub-agent is employed by the agent and acts und»r the control 
of theagont. [Hec. 191] Ifhehas been properly appointed, thcprincipal 
is, with regard to all third parties, represented by the sub-agent and is 
lial)lo for th(^ sub-agent’s acts as if he himself had originally 
appointial him. 1 he agent is responsible to the ])rin(dpal for tlie acts 
of the sub-agent. The sub-agent is lial)lt> for his acts to the agent, 
ljut not to the principal, unless he, the sub-agent, has been guilty 
of fraud or wili.i! wrong-doing. If th(5 sub-agent, though properly 
emp]ojm.d, fraudulently acts, e.g. disposes of wrongfully the principars 
property or goods in the agency business, the agent is liable to the 
principal for the sub-agent’s wrongful act. [Sec. 192] (Nensulcdas v. 
Birdichand, 19 Bom. L. R. ^948.) 

Where a sub-agent has been improperly appointed by an agent 
(who had no pwcr to make such appointment), the agent is respon¬ 
sible, like the principal, for the acts of such sub-agent, and is liable 
for such sub-agent’s acts both to his own principal and to the third 
parties. [Sec, 193] 

Agent’s duty in naming and appointing co-agent [See. 195] 

An agent, em})owered by the principal to appoint a co-agent» 
must, while selecting such co-agent, act with such amount of dis¬ 
cretion and care as a man of ordinary prudence would do in his owm 
case. If the agent does exercise such care and discretion he is not 
liable to the principal for acts of negligence committed by the co¬ 
agent so selecjted. A instructs B, a merchant, to buy a ship for him. 
The merchant engages a ship surveyor of good reputation to choose a 
ship for A, but the surveyor is guilty of negligence in selecting a 
ship which turns out unseaworthy, and is lost. Not the agent, but 
the surveyor is liable to A the principal. 

Revocation of agency [Secs. 201-210] 

An agency may be terminated or revoked by act of the parties, 
i.e., the principal can put an end to the agent’s authority by a notice 
to the agent, or the agent can renounce the agency by notice to the 
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•circumstances -of the case show that any material fact has been dis¬ 
honestly concealed, from the principal by the agent or that the 
dealings of the agent ha-ve been disadvantageous to the principal. 
.(Naidu V. Oakley, 1922, 45 Mad. 1005.) [Sec. 215] 

(6) If an agent, without his principal’s knowledge, deals in 
the business of the agency, of his owm account, the principal can 
claim from the agent any benefit which may have resulted in favour 
of the agent from the transaction. (H. Wilson & Co. v. Bata 1927, 
54 Cal. 549; Mayen v. Alston, 16 Mad. 238; Kaluram v. Chimni- 
ram, 1934, 36 Bom. L. R. 68.) [Sec. 216.] 

(7) An agent is entitled to retain out of sums of money received 
by him on account of the principal in the course of the business of 
the agency all such sums as are due to him by way of expenses or 
advances properly incurred by him in conducting the business of 
the agency ; he nan also retain such remuneration as has been earned 
by liim for having acted as agent. But if he dealt on his own ac¬ 
count in the business of the agency he cannot claim his remuneration. 
iiRarivalabh v. Jivanji, 1902, 26 Bom. 689; See also 1937, 1 Cal. 
not [Secs. 217; 2!8.] 

neratioiv 

sesscs thain the absencje of a special contract to that effect, an 
A. who is pititled to his remuneration after he has completed the 
property ai‘>gard to which the remuneration is payable. Thus a 
debt. A is bas established pi ivity of conti'acb between bis principal 
the debtor’s ]firty is entitled to his brokerage after such privity has 
type, i.e., he even though the transaction may not be carrier 
of the agency, ‘his is subject to a contract to the contary.dd with 
interest. (See Ps that the broker shall not get any R. 1075; 
Lakmichand v. Cidion is set tlirongh, he will not be 
connection seoBurchell v. Gowrif 

In the absences ; See also Raghu v. Mad ^-contrary, an agency 
coupled with intere^OS, 30 Cal. 202 ; Municipu the agent has himself 
an interest in the pi4.) [Sec. 219.] subject matter of the 

agency, cannot be ten^^xiiated ^ .ic prejudice of such interest. 
So if the interest concerned is made good—if the agent, i.e., the 
creditor, is paid up—even such an agency can be terminated. [Sec. 20 2] 

Termination of authority of agent terminates the authority of the 

Suh-agent 

When the authority of the agent is terminated, the authority 
of all suit-agents appointed by the agent is also terminated. [Sec. 210 

Agent’s Duties to the Principal [Secs, 211-221] 

(1) An agent must, except in an emergency (Damodar v. 
ShivTam, 29 All. 730), conduct the business of his principal according 
to the. principal’s directions. If the principal has not given any 
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When can an agent lawfully appoint a sub-agent ? 

As a rule, an agent cannot appoint a sub-agent. {Delegatus 
non potest delegare or, Delegata, potestas non potest delegari.) It is not 
permissible for an agent to appoint a sub-agent, unless — 

(1) the nature of the business necessitates such appoint¬ 

ment ; or 

(2) custom or usage of trade in the locality, with regard to 

the business, allows the appointment of a sub-agent 
(Moon V. Witneg Union, 3 Bing. N. C. 814); or 

(3) the contract of agency itself allows the appointment, hi the 

discretion of the agent. [Sec. 190] > 



Consequences of Appointment of Sub-agents ^ 

A suli-agent is erniiloyed by the agent and acts undjiT the control 
of the agent. [Sec. 191] Ifhe has been properly appointed, the principal 
is, with regard to all third parties, represented by the sub-agent and is 
liable for thf^ sidi-a.gent’s acts as if he himself had originally 
aiipoiided him. 'i'hc agent is responsible to the jirincipal for the acts 
of the sub-agent. The sub-agent is lialde for his acts to the agent 
but not 
of fraud 
employed, 

property or goods in the agency business, the agent is liald ’ f 
nrincipal for the sub-agent’s wrongful act. [Sec. 192] (Nor 
■Vdichand, 19 Bom. L. R. ^948.) 

suj j ’ ’ oeuments, in 

43 CaJ.'re a sub-agent has been improperly appointeden v. Rakhal, 
to render Lpwer to make such appointment), the af the agent fails 
48 Bom. L. R. \ncipal, for the acts of such sub-ageal. 654; see also 
t’s acts both to his own principal 

(4) An agent ,, 

diligence in communiping and appointing co-ag reasonable 

principal to. toal H 

the affPTit PHTi 1 ho agent to communicate with the princinal 

tlK agent can, because of the necessity of the case do all th?; f ^ ’ 


(5) An agent should not deal on his own account L. +i i • 
ness of the agency, without first obtaining the consent of bi« t 

own aceonnt, Ptin™. ’ ^ 


LU t'liC7 v.^4. -- 
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circumstanoefe -of the case show that any material fact has heou dis¬ 
honestly concealed from the principal by the agent or that the 
dealings of the agent have been disadvantageous to the principal 
,(Naidu V. Oakley, 1922, 45 Mad. 1005.) [Sec. 215] 

(6) If an agent, without his principal’s knowledge, deals in 
the business of the agency, of his own account, the principal can 
claim from the agent any benefit which may have resulted in favour 
of the agent from the transaction. (H. Wilson & Co. v. Bata 1927, 
54 Cal. 549; Mayen v. Alston, 16 Mad. 238; Kaluram v. Chiinni- 
ram, 1934, 36 Bom. L. R. 68.) [Sec. 216.] 

(7) An agent is entitled to retain out of sums of money received 
by him on account of the principal in the course of the business of 
the agcmcy all such sums as are due to him by way of exy)eiises or 
advances properly incurred liy him in conducting the business of 
the agency ; he can also retain such remuneration as has been earned 
by him for having acted as agent. But if he dealt on his own ac¬ 
count in the business of the agency he cannot claim his remuneration. 
(Harivalabh v. Jivanji, 1902, 26 Bom. 689; See also 1937, 1 Cal. 
757.) [Secs. 217; 218.] 

(8) In the absence of a s])ccial contract to that effect, an 
agent is entitled to his remuneration after he has completed the 
act with regard to which the remuneration is payable. Thus a 
broker who has established privity of contract between his principal 
and a third party is entitled to his brokerage after such privity has 
been established, even though the transaction may not be carried 
through; but this is subject to a contract to the contary, i.e., if 
the contract ,sa 3 ^s that the broker shall not get any brokerage 
uidess the transaction is set through, he will not bo entitled to any 
brokerage. In this c;onnection see Burchell v. Cowrie and B. Collieries, 
Ltd., 1910, A. C. 614 ; See also Raghu v. Madan, 38 C. L. .J. 139 ; 
Elias \. Govind, 1903, 30 Cal. 202; Municipal Corprn., Bombay v. 
Cooverji, 20 Bom. 124.) [Sec. 219.] 

(9) An agent who has misconducted himself in the business 
of the agency cannot edaim any remuneration for the business so 
misconducted. (Sirdhar v.*Gopal, 11940 (A. I. R.)Mad. 299.) [Sec. 220] 

(10) Unless there is a contract to the contrary, an agent can 
exercise lien, i.e., retain the goods, papers and other documents and 
property belonging to the principal and in possession for the time 
being of the agent until the amount due payable to the agent as 
commission, disbursement or for services in respect of the agency 
has been paid or accounted for to the agent. Even a sub-agent who 
has been properly appointed has a lien over the principal’s property. 
{Montague v. Freewood, 1893, 2 Q. B. 350.) A sub-agent cannot 



120 


MERCANTILE LAW 


have any lien, if not validly appointed. (Fisher v. Smith, 4 A. C. 1.)* 
The agent’s right of lien is snhjeet to equities of outsiders against 
the principal, except in cases of money and securities that are nego¬ 
tiable. (In re Llewelin, 1891, 3 Ch. 145 ; London & County Bank, 
6 A. C. 722.) [Sec. 221]. 

Principal’s Duties to Agents [Secs. 222-225] 

(1) It is the duty of the principal to indemnify his agent against 
the consetjuences of all lawfid acts which the agent may have done 
in the exercise of the powers given to him by the principal. (Bakale 
V. Hcmibanna, 1932 Bom. (A. I. R.) 593, even though the act be a 
wager—if lawful. Shibho v. Lachman, 23 All. 165.) [See. 222.] 

(2) For an act of a criminal oi’ wrongful type, which the 
agent is employed by the principal to do, the principal is not liable 
to the agent to indemnify the agent against the consequence which 
may follow' the com nussion of such criminal or w rongful act. [Sec. 224.] 

(3) It is the duty of the princij)a] to compensate the agent for 
injury caused to such agent by reason of negligence of his principal 
or by reason of his w ant of skill. A employs B in building a house. 
A puts the scaffolding himself. B falls down and is injured because 
the scaffolding w as done without skill. A must (compensate B. [Sec. 225.] 

(4) M^heie an agent does an act in good faith the principal 
is liable to indemnify the agent even though the act done by the 
agent may cause an injury to the rights of a third person. A, 
a deciee holder, gets an ofticer of the Court to seize B’s goods. B 
is the peison against whom A has obtained the decaec. The officer 
beli(‘ves that he is sthzing B’s goods, but it turns out that the parti¬ 
cular goods were not B’s but C’s. C, the tnu' ow'ner, sues the otficer 
for wrongfully taking hold of the goods and the officer is compelled 
to pay to C (iamages. Now A, the principal, is liable to indemnify 
the office']’ (the agent) for the sum of money which the latter had been 
made to j)ay to C. [See. 223.] 

Consequences Of agency and theKrights of third persons [Secs. 226-238] 

For acts done })y an agent and for obligation arising from such 
acts, the third party can sue the principal as if the contract and all 
the acts done had been done by the principal in person, provided the 
acts done by the agent were done in the name of the principal and 
were not in excess of the agent’s powers. [Sec. 226.] If an agent has done 
more than he is authorised to do, and that part of which he has done can 
be separated from the part which is in excess of his authority, so 
much only as is within his authority is binding as between him and 
the principal. A, the owner of a ship, authorises B to procure a 
policy for Rs. 4,000 on the ship. B procures a j)olicy for Rs. 4,000' 
on the ship, and for Rs. 2,000 on the cargo. B’s act in procuring 
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insurance on the cargo is without authority. He was uevc'i aslvf'd 
to procure insurance on the cargo ; and so he will remain yterseijally 
liable on that transaction, but for the insurance on the shi]), Uie 
priiK ipal remains liable. [Sec. 227] 

An act of the agent in excess ofhis power—orautliority -(an be 
approbated (ratified) by the principal if he desires so to do ; in such a 
case the principal becomes liable. Onnii^ ratihabitio reIro-fnihilar 
el, mandate) priori acgviparoMir, i.e., a subsequentratificatiem works 
letrospectively and is equivalent to a prior mandate. 

When what the agent has done is in excess of his authority and 
cannot be separated from what is within his authority, the principal 
is not liable at all and can disregard the whole transaction. A 
authorises B to buy 5()U lambs for him. B buys 500 lambs and 
400 sheep for a sum of Rs. 4,000. A may disregard the whole 
transaction and is not liable at all, because there is only one amount 
of Rs. 4,000 payable for the 500 lambs and 400 .sheep. Had there been 
different sums payable, then it would have been otherw ise. [Sec. 228] 

Any notice givcui to an agent, or anj" information conveyed or 
obtained by an agent, in the ordinary course of business done by 
him for the principal, can and does, so far as the pjincijjal and the 
outsiders are concerned, have the same legal effect as if it had been 
gi-v en to or obtained b}' the jwinoipal. [Sec. 220] 

When is an agent entitled to personally sue and is personally liable 
on contracts entered into by him ? 

As a rule, an agent cannot personally enforce contracts entered 
into by him on behalf of his principal ; nor is he jjorsonally lial)le on 
such contracts; this is in the absence of a usage or any contract to 
the contrary. [Sec. 230] (Humble v. Hunter, 17 L. .1. Q. B. 350.) A 
contract to the contrary is presumed in any of the following cases:— 

(1) Where the agent has exceeded his authority, or has not 

disclosed the name of his principal. (Bhojabhai v. 

Samuel, 22 Bom. 754.) 

(2) Where the contract is made by an agent on behalf of 

a merchaiit resident abroad, and it is for sale or pur¬ 
chase of goods ; 

(3) Where the principal thoTigh disclosed cannot be sued. 

An agent with a special interest or with a beneficial interest, e.g., 

a factor or auctioneer can sue and be sued personally. (vSubramanya 
V. Narayanna, 24 Mad. 130.) [Sec. 230] 

Rights of parties to a[contract where the principal is not disclosed 

When an agent makes a contract wdth a third party who neither 
knows nor has reason to believe or suspect that he is an agent, his 
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principal may call upon him (the outsider) to perform the contract » 
hut this is subject to the law that whatever right the outsider would 
and could have had against the agent if the agent had been the princi¬ 
pal and had sued him, he (the outsider) will have against the principal 
also. [Sec. 232] A, as agent of B, contracts with C, without disclosing to 
■€ that A is B’s agent. B can sue C on the contract, and C cannot say 
that he never knew B. But now supposing that C had a claim of Rs. 500 
against A the agent, he (C) can plead a set-off of this sum of Rs. 500 
as against B also if and when sued by B. If, however, the principal 
discloses himself before the contract gets completed, the other con¬ 
tracting party may, if he chooses to do so, refuse to fulfil the con¬ 
tract, if he can show that if he had known the principal before or 
that if ho had known that the agent was not the principal, he would 
not have entered into the transaection. But if some Other person 
discloses the principal, the outsider remains bound to complete and 
fii llil the contract. He cannot then refuse to complete it. (Laksh- 
nnindas v. Anna, 1908, 32 Bom. 356.) [Sec. 231.] 

Liability of a person untruly representing himself to be an authorised 

agent of another 

A person wlio untruly represents himself to be an authorised 
agent of another person, and thereby induces a third party to deal 
with him as such agent, is liable on such contract personally, if his 
alleged or supposed principal does not ratify the contract. The 
agent would be liable for what is known as breach of implied warranty 
of authority. (Prasad v. Sarju, 34 All. 168; Dunn v. Macdonald, 
1897, 1 Q. B. 555.) [Sec. 235.] 

A person, who falsely represents himself to be an authorised 
agent of another person and induces a person to deal with him as 
such agent, cannot call upon the other party to perforin the contract. 
(Das V. Jankidas, 39 Cal. 802 ; Nanda Lai v. Gurupada, 1924,^51 
Cal. 588.) [Sec. 236.] 


Estoppel of Principal 

When an agent has, without authority, done acts or incurred 
obligations to third persons on behalf of his principal, the principal 
cannot avoid the liability arising out of such acts or obligations if 
he has by his conduct or by words induced such outsiders (third 
parties) to believe that such acts, or obligations, were within the realm 
of the agent’s authority. (Pertab v. Marshall, 26 Cal. 701.) [Sec. 237.] 

Agent’s misreprer. jtation 

For a misrepresentation by the agent, the principal is liable as 
if he had himself been guilty of it, if the misrepresentation was made 
in the ordinary course of business but not otherwise. (Lloyds v. 
Grace Smith & Co., 1912 A. C. 716.) [Sec. 238.] 



CHAPTER XVIU 

THE LAW RELATING TO SALE OF GOODS* 

[THE INDIAN SALE OF GOODS ACT, 1930] 
Introductory 

The Indian Sale of Goods Act, 1930, has taken important steps 
towards sufficiently clarifying and consolidating the law relating to 
sale of goods. The Act is not retrospective, i.e., it does not affect 
transactions which took place before the day on which it came into 
force; it is prospective, i.e., it affects transactions entered into on 
or after the date at which it came into force [Sec. 66.] 

The Act has effected significant changes, and clarified the law 
of sale of goods thus:— 

(1) It has laid down a clear distinction between ‘sale’ 

and ‘agreement to sell’. 

(2) It has amplified and simplified the rules relating to 

stoppage in transit, delivery to carriers, auction sales, 
conditions and warranties. 

(3) The Act has given us clear rules relating to passage of 

property in the goods. 

DEFINITIONS AND EXPLANATIONS [Sec. 2] 

Meaning of the term “Goods” [Ses. 2 (7)] 

Under Sec. 2 of the Indian Sale of Goods Act, “goods” means all 
kinds of movable property (other than actionable claims and current 
money), and growing crops, and things attached to or forming part 
of the land but under a contract to be se/ered from the land. In 
English Law, stock and shares in a company are not regarded as 
goods, but under the Indian Law, shares and stock are regarded 
as goods. (Pazal v. Mangaldas, 46 Bom. 489.) Current money is 
not regarded as goods because it is the instrumentality through which 
goods can be bought. With regard to growing crops, grass, and 
things attached to or forming part of the land, such things are regard¬ 
ed as goods as soon as they are agreed to be separated from the land. 

[An actionable claim means a claim (like a debt) which can be 
enforced by a suit or by legal action, but not otherwise.] 

Meaning of the term “Insolvent” [Sec. 2 (8)] 

Under the Insolvency Law, an “insolvent” is a person who 
is declared such by a competent Court of law; but under the Sale 
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of Goods Act, the term “insolvent” has a wider meaning. For the 
purposes of the law relating to the sale of goods, as given in the Sale 
of Goods Act, an ‘insolvent’ means a person who is unable to pay 
his debts as they fall due, or who has ceased to pay his debts in the 
ordinary course of business. It is not at all necessary that he has 
been declared an insolvent under the Insolvency Law'. 

Meaning of the expression : Mercantile Agent [Sec. 2 (9)] 

A “mercantile agent” is an agent w'ho, in the ordinary and cus¬ 
tomary course of his business as such agent, has the authority either 
to sell goods or to buy goods or to consign goods for sale or to raise 
money on the security of goods. Brokers, factors, auctioneers are 
mercantile agents. 

Price [Sec. 2 (10)] 

“Price” means the consideration, in terms of money for the 
purchase of goods. 1'he ( onsideration moving from the seller is the 
parting with th() commodity, and the consideration moving from 
the buyer is the payment of the price. (Volkart Bros. v. Vettivelu, 
1887, 11 Mad. 4.59.) 


Property [Sec. 2 (11)] 

I’rojicrty iri goods means not merely the general property in 
goods, but also the spcciarproperty. When a tbing is pledged, the 
general property remains with the pledgor, but the special property 
and possession are vested in the pledgee. 

Quality of Goods 

“Quality ofthe goods” include their state or condition. [Sec. 2 (12)] 

Seller 

A seller is any person who sells or agrees to sell goods. [Sec. 2 (13)] 

Buyer 

''^ny person w ho buys or agrees to buy goods is known as buyer. Sec. 2 1 

Deliveryp[Sec. 2 (2)] 

A voluntary transfer of possession from one person to another 
is known as delivery. Delivery may^ be actual, e.g,, when a person 
actually hands over or delivers goods to another; or it may be 
constructive, e.g., where a person is already' holding the goods and is 
asked to hold them on as brjy'cr or as pledgee or otherw'ise. Cons¬ 
tructive delivery is said to be by way' of attornment, when there is a 
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tripartite contract between the seller, the buyer, and a third party 
(e.g. the godown-keeper). The seller writes a letter to the godown-keep- 
er and obtains his assent to hold the goods on* behtdf of the buyer. 
Constructive delivery may also be symbolic, e.g., when a thing is 
transferred or sold through a railway receipt or bill of lading or a 
warehouse keeper’s certificate or a delivery order or some such 
other document of title to goods. 

Meaning of the expression: Deliverable State [Sec. 2 (3)] 

Goods are said to be in a ‘deliverable state’ when they are in 
such a condition that the buyer would be bound to take delivery of 
them in accordance with the contract and cannot refuse to take 
delivery. 


Document of title to Goods [Sec. 2 (4)] 

A document of title to goods is a document which entitles its 
jiossessor to get the goods mentioned in it, and/or, to transfer them 
by endorsement or by delivery ; bills of lading, dock warrants, 
warehouse-keeper’s certificates, railway receipts, warrants or orders 
ibr delivery of goods, are some examples of what are regarded as 
documents of title to goods. 

FORM OF DOCK WARRANT 


No. 

Dock lot 


Docks Company. 


Date, 


Warrant for.imported in ship. 

{name of the ship) under master.for the time being, 

coming from.(name of Port) 

on the.day of..19 deliverable to 

(name of consignee)...or his assigns by indorsement. 

[Rent from.till.at,.] 


Mark.Number.Weight 


Signature of Manager, 


Signature of the Warrant clerk. 
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Form of Warehouse-keeper’s Certificate 


Reference No. 

Warrant for.(state the quantity) of. 

(state the name of the goods) entered in our books and held by us 
in our warehouse, subject to the conditions given on the back hereof, 
at the disposal of yourself or your assigns to whom you transfer the 
same. 


Signature of the warehouseman 
or his agent or his servant. 

Form of Delivery Order 

Address of Seller, 

Date 


To 

.(name of the bailee or warehouseman or 

godown -keeper.) 

...his address. 

Please deliver to,..-.(name of the buyer/s) or 

order the undermentioned goods ex..(name of the 

vessel, or the railway company or the godown, as the case may be). 

Description of the goods, with then- brands, marks, labels etc. 


Signature of seller/s 

Future Goods [Sec. 2 (6)] 

Future goods are goods which are yet to be manufactured or 
produced or to be acquired by the seller after the making of the 
contract. 
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Specific Goods- 

Goods which have been identified and agreed upon at the time 
the contract is made are regarded as specific goods. [Sec. 2 ] 

Generic goods 

Generic goods, as opposed to specific goods, are goods which have 
not been identified and agreed upon at the time the contract for sale 
is made ; generic goods are goods which are only generally described 
by their name (constituting their species) and not actually identified. 

Where A agrees to sell and deliver to B at a specified date a 
certain number of bags of a commodity, say, wheat, from his store¬ 
room, the contract is one of specific goods ; and if his store-room gets 
burnt or the goods therein destoyed, without any fault on his part, 
the contract becomes frustrated, and A is not liable to B, for no longer 
being able to deliver the agreed bags of wheat—because the contract 
^as not to deliver wheat, generally, (i.e. any wheat whatever) but 
only the wheat in A’s store-room, and none else. 

Where on the other hand A agrees to sell and deliver to B, say, 
20 bags of wheat (generally, i. e. without any reference to his own 
goods —^though he may have in mind his own goods) the contract 
is one for sale of generic goods. In such a case even if his own goods 
get lost or destroyed, without any fault on his part he is bound to 
buy or procure the goods from elsewhere (from some one else) and 
then deliver the same to the promisee (the buyer), because the con¬ 
tract is not for delivery out of his own stores, but is generally for 
delivery of the agreed quantity of the goods described by their 
distinctive name. 

FORMATION OF CONTRACT OF SALE 
Contract of Sale [Sec. 4] 

A contract of sale of goods may be either (1) a sale, or (2) an 
agreement to sell at a. future date. A sale takes place when there 
is agreement plus a conveyance of the property. On the other hand, 
when the conveyance is to take place at a future date it is an agree¬ 
ment to sell, but not sale. An agreement to sell becomes a sale wh(m 
the time lapses or the conditions when it is to become a sale are ful¬ 
filled and the property in the goods has passed to the buyer. A sale 
is an executed contract, but an agreement to sell is an executory con ¬ 
tract. In a sale, because the property has passed, the aggrieved 
seller can sue the buyer making a breach of contract for the price 
of the goods sold : but in an agreement to sell, because property has 
not yet passed, the aggrieved seller can sue for damages only and not 
for the price unless the price had to be paid at a stated date. In a sale. 
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because the property in the goods has i)assed from the seller to the 
buyer, the buyer must bear any loss which may take place in the 
goods even while they are in the custody or possession of the seller 
(provided there be no fault or negligence on the part of the seller); 
but in an agreement to sell, because the property in the goods has 
not yet passed to the buyer, any loss or damage will have to be borne 
by the seller and not the buyer. 

There can be a contract of sale between a part-owner and another. 
A and 13 own a thing as part owners or joint-owners. A can sell 
to B his share in the property, making thereby B the sole owner of 
the goods. But otherwise than this the seller and the buyer cannot 
be the same person. 


‘^‘Sale'’ and ^‘analogous transactions” 

A sale should be distinguished from a gift or an exchange. 
In the case of sale there is lln^ price considcu’ation, but in a gift there 
is no pocainiiiry (onsideiution. In order that a gift be perfect and 
eflectual, it must be i)y deed. Donatio porfictar posnessiono' aoci- 
pientis. An c.xchaiige or a barter tak(‘S place when one ty]je of goods 
gets exchanged witli another type of goods and tliere is no money 
consideration. 


”Sale” distinguished from ‘‘Hire-purchase” 

The distinction between sale and hire purchase is very im¬ 
portant indeed. It is as follows 

A sale takes place when the property in the goods concerned 
is transferred from the seller to the buyer, but in a hire purchase the 
transaction does not amount to a sale at all till the instalments 
payable towards the price of the goods are paid in full. A gives a 
piano to B on the hire purchase system. The price of the piano is to 
be paid in 12 monthly instalments. Now the question that arises is 
whether the transaction amounts to a sale or is a mere hire purchase. 
It does amount to sale, if in the agreement, whereby the transaction 
is entered into, the hirer is not given any option to terminate the 
bailment of the piano and return the same whenever he likes to do so. 
If, on the other hand, the hire purchase agreement does cont ain 
a clause for terminating the bailment and returning the hired goods, 
the transaction is a hire purchase, and not a sale. The words used 
do not matter ; it is the application of the test, viz., of the presence 
or absence of the clause in the agreement giving the hirer, or the 
purchaser, as the case may be, the option to terminate the bailment 
and return the goods. (Ilhimji v. Bombay Trust Corporation, 32 
Bom. L. B .64, following the English decision in Lee v. Butler, 1893, 
2 Q. B. 318.) The substance of the agreement should be construed 
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Transfer of title from the seller to the buyer [Secs. 27-30] 

The general rule of law is : nemo dat qui non habet, i.e,, “none 
can give or transfer who does not himself possess”. If a person 
has no right or title to goods he cannot sell or pledge them or transfer 
them to any one else. There are, however, exceptions to this rule 
of law, based on the grounds of equity, convenience and fairness 
towards innocent third parties, taking the goods for valuable consi¬ 
deration. The exceptions are as follows :— 

^1) When a person, for value and without notice of the 
fact that the seller has no right to sell, buys goods 
from a seller who is a mercantile agent, he gets a good 
title to the goods even though the mercantile agent 
has no authority to sell them, i)rovided the mercantile 
agent is with the consent of the owner in possession 
of the goods or of documents of title to the goods at 
the time of the sale and provided he acted in the 
ordinary course of his business of a mercantile agent, 
[Sec. 27] 

(2) Where an innocent person for value acting in good faith 

buys goods from a co-owner who has no authority 
to sell the goods, the innocent purchaser gets a good 
title to the goods, provided the co-owner who sells the 
goods had the sole possession of the goods by consent 
of the other co-owner or co-owners. [Sec. 28] 

(3) An innocent purchaser for value buying goods from a 

person who has obtained them under a voidable con¬ 
tract, i.e., a contract obtained by fraud, undue in¬ 
fluence, coercion or misrepresentation, can get a good 
title to the goods, provided the person who obtained 
them under the voidable contract sold them away to 
him before the contract had been rescinded by the 

party aggrieved. [Sec. 29] 

• 

(4) When a person, having sold the goods, is in possession 

of them or of the documents of title to them, the deli¬ 
very or transfer, by that person or by a mercantile 
agent acting for him, of the goods sold or of the 
documents of title to the goods sold under any sale 
or pledge or other disposition thereof to any person, 
who receives the same in good faith and without 
notice of the previous sale, shall have the same legal 
effect, as if the person making the delivery or transfer 
had been expressly authorised by the owner of the 
goods to make the same. [Sec. 30(1)] 
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(6) When a person having bougljt or agreed to buy goods^ 
obtains, with the seller’s consent, possession of thfr 
goods or the documents of title to them, the deli¬ 
very or transfer by him or by a mercantile agent 
acting for him, of the goods or docmnents of title, 
under any sale or pledge, or other disposition thereto 
to any person receiving the same in good faith and 
without notice of any lien or other right of the original 
seller with regard to the goods, shall have the same 
legal effect as it would have had if such lien or right 
had not existed. [Sec. 30 (2)] 

SOME CASES AND EXPLANATIONS RELATING TO TRANSFER 

OF TITLE 

Re : The Rule : Nemo dat qui (quod) non habet 

Unless a person has ownership of the goods, or the right to sell 
the goods, that he has sold or is selling, the sale can be of no effect, 
and the true owner can impeach the title of the purchaser, even 
though the purchaser may have acted in good faith and given suffi¬ 
cient consideration, for the rule is : n&mo dal qui {quod) non habet,. 
i.e., none can give who possesses not. A thief cannot give good 
title to anyone. (See the case of the Motorists’ Advisory Agency Ltd., 
1923, 1. K. B. 577.) 

EXCEPTIOI^ TO THE RULE : NEMO DAT QUI (QUOD) NON 

HABET 

Passage of Title by Estoppel due to Owner’s Conduct 

If the owner of the goods trusted a particular person, and 
voluntarily left the goods with him, under such circumstances 
that the members of the public could understand that that person 
had the authority to sell the goods, the owner is estopped from 
pleading want of authority of that person to sell those goods. If 
the owner of the goods by his conduct gives a third person to honestly 
believe that the person with whom the goods have been left has the 
authority to sell the goods, then the owner would clearly be, and 
reasonably speaking ought to be, estopped from pleading that the 
seller had no authority to sell the goods. 

Sale by Mercantile Agent 

A sale by a mercantile agent in possession of goods or of document 
of title to goods gives the buyer a good title, if the buyer bought the 
goods in good faith, without any suspicion, or reasons for suspicion, 

and for valuable consideration, and in the ordinary course of the 
business of the mercantile agent, even though his authority to sell 
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as a whole with the intention of the parties thus dstormlned by 
reference to the context. If the transaction amounts to a sale, 
the seller cannot get back the thing by reason of the non-payment of 
an instalment, but can only bring a suit for recovery of moneys 
due payable. (Bhimji v. Bombay Trust Corporation, 1930, 32 Bom. 
L. E. 64.) If on the other hand, the transaction does not amount 
to a sale, but is a mere hire purchase, the hirer is liable to lose his 
article which the owner is entitled to take away from him, in addition 
to his (the owner’s) right to sue for the default made by the hirer. 

Conditions usually included in a hire purchase agreement 

The conditions usually found in a hire purchase agreement 
include: (]) the statement that the transaction is a hire-purchase 
and not a sale ; (2) the particulars of the goods bailed on hire ; (3) the 
stipulations as regards delivery of the goods to the hirer ; (4) the 
moneys payable at instalments and the number of instalments ; 
(5) the stipulation regarding the keeping of the goods in good condi¬ 
tion and the conditions relating to the user of the goods ; (6) rights 
of the owner or bailor in case any instalment is not paid ; and (7) the 
most essential condition which ^stinguishes a hire-purchase from a 
sale or a delayed-payment-basis sale — viz., that the hirer (bailee) 
shall at any time at his option be entitled to terminate the bailment 
and return the goods to the owner; if this clause is not contained in 
the agreement, the agreement becomes one of sale though described 
as a hire-purchase and though expressly declared to be not a contract 
of sale. (Bhimji v. Bombay Trust Corporation, 32 Bom. 64.) 

*‘Sale of goods” distinguished from “work and labour” 

A contract of sale of goods is one in which some goods are sold 
or are to be sold for a price. But where no goods are sold, but there 
is only the doing or rendering of some work, or labour, then the con¬ 
tract is only of work and labour, and not of sale of goods. 

A, a dentist gives Baset of artificial teeth made from hiS own 
material. A has sold goods to B. But where A, the dentist, does only 
clean B’s teeth, without using any material of his own, A is said 
to have given only work and labour. 

A, a writer, writes a text book on Secretarial Practice. It is 
all a sale of goods, though the book may have been different without 
A’s intelligence and labour. It is not work and labour. 

An M. D., consulting physician, gives a prescription (without 
selling any medicine) ; it is work and labour and not sale of goods. 
But if a physician is not a consulting physician but is one who sells 
medicine, e.g., compounding it in his dispensary, he is said to be 
selling goods and not merely rendering work and labour. 
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Whenever, goods are sold, in the transaction, there is a sale of 
goods, and not mere work and labour. Thus if A, a jiainter, paints 
a portrait of X, he (A) is said to have rendered work and labour, 
and not to have sold goods, if, in painting the picture he exercised 
f iis skill but did not use or give any goods or materials. If the painter 
used not his own colours and canvas but the canvas or colours sup- 
idiedby the customer, then the painter is said to have given w'ork and 
labour, and nothing else. But if the painter used his own materials 
such as canvas and colours, then the painter can be said to have 
i;upj)lied goods. The same applies to the cas(5 of a sculptor' also. 
Jf the marble or bronze is supplied by the sculptor, then he is giving 
goods and materials; hut if the same be supplied by the custf>nmr, the 
sculptor uses only lii :s own skill and labour and does not supply goods. 

This difierentiallon between ‘work and lab.onr’ and ‘sale of goods’ 
is of great importanee in English law, though not so in India. In 
England a contraet of salt' of goods requires io be in writing or re¬ 
quires some sort of writing as evidence of its existerree, if the value 
of the goods is equivalent to £10 or npwards. Otherwise the con¬ 
tract, thoiigii ollicrwise valid, is unenforceable at law. In India, 
however, no such writing is obligatory for an enforceable contract. In 
England, unless tlic buyer gives somet hing as earm'st money, or makes 
a part payment or unless the buyer actually receives the goods or a 
portion of the goods, the contract is not enforceable at law, if it is 
of sale of goods of the value of £ 10 or more and if it is not in writing 
or is not suppoited by any note to show its existence. 

Essentials of a sale 

The essentials of a sale are :— 

(1) I’arties must be competent to contract as required under 
the Indian Contrac't Act; 

(2) there must be consent, ix., the parties must understand the 
same thing in the same sense ; 

(3) there must be something as the subject matter of the sale 
in which the property is transferred fiom the seller to the buyer ; 

(4) there must be a price as money consideration paid or pro¬ 
mised to be paid. 

Essentials of an agreement to sell 

In the case of an agreement to sell, the parties must be competent 
to contract ; there must be mutual consent and money considera¬ 
tion known as price, and a thing in which the property is agreed 
to be transfered at a future date. 

Clauses to be included in a contract of sale of goods 

The usual clauses in a contract of sale of goods include those 
regarding (1) the time of delivery of the goods, (2) the time of pay¬ 
ment of the price, (3) express stipulations in the nature of conditions. 
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and warranties, (4) stipulations as regards the quality of the goods 
and their condition, (5) valuation, if any, (6) stipulations as regards 
acceptance and inspection of the goods, (7) conformity with the 
descriiition under the contract, in case of sale by description, (8) re¬ 
garding conformity with sample, where the contract is by sample, 
(9) regarding the time of passage of property from the seller to the 
buyer, (10) provisions as regards the passage of risk, (11) stipulation 
regarding the right of resale and lien. 

Formalities of Contract of Sale [Sec. 5] 

A contract of sale is made by an offer to buy or sell goods for a 
price and the acceptance of such offer. The delivery of the goods 
may be present or future ; likojwise, the payment of the price may be 
present or future. A contract of sale may be made orally, or in 
WTiting, or partly in writing and partly orally, or it may be implied 
from the conduct of the parties and the circumstances of the case. 

No special form is retjuired for the validity of the contract, 
( Durga Prasad v. Lall, 31 Cal. G14.) 

[Under the English Law, wdien a contract for sale of goods is 
such that the value of the goods is £ 10 oi* more the contract must be 
in writing, or a note or memorandum of it must be in writing to 
witness the existence of such a contract, or there must be payment 
of earnest, or delivery or part delivery of the goods, or part payment. 
But in Indian Law there is no such requirement.] 

Subject matter of contract of sale of goods [Sec. 6.] 

The goods, being the subject matter of the contract of sale, may 
be existing goods, i.e. present goods, or even future goods i.e. goods 
to be ascertained or to be made yet. (Mulchand v, KundanmaU, 47 
Cal. 458.) 

A contract for sale of goods can also be with regard to goods 
the acquisition of which by the seller depends upon a contingency 
which may or may not happen. 

When the seller purports by his contract of sale to effect a pre¬ 
sent sale of future goods, the contract operates only as an agreement 
to seU the goods and not as sale. 

EFFECT OF LOSS OF GOODS 
Goods perishing before contract is entered into 

In the case of a contract for sale of specific goods, the contract 
is void if the goods, without the knowledge of the seller, have perished 
or become so damaged as no longer to answer to the description by 
which they are known. Sec. 7. (Hastley v. Conturier, 1853, 5 H. 
L. Gas. 673.) See also Ahmedabad Municipality v. Sulemanji, 27 
Bom. 619. 



132 


MEBCAI7TILE LAW 


Goods perishing before sale hut after agreement to sell 

When there is an agreement to sell specific goods, i.e. ascertained 
goods like goods in a particular godown, and subsequently without 
any fault of the seller or the buyer the goods perish or become so 
damaged as no longer to answer the description by which they are 
known the agreement becomes avoided. This, however, does not 
apply to C. I. F. contracts—in which the price must be paid even if 
the goods are lost or destroyed. [Sec. 8]. 

A agrees to sell to B lOO bags of flour which are in his storeroom. 
Before the date at which these bags are to be delivered they got 
destroyed without any fault of the seller or the buyer. The agree¬ 
ment is now at an end and no party thereto is liable thereunder. 
On the oth^r hand, if A had agreed generally, i.e,, without reference 
to any particular goods, to deliver 100 bags of flour, he would have 
been liable to B to deliver to him these 100 bags by buying them 
elsewhere if his own 100 bags got destroyed. In this case, i.e., the 
later case, the contratd is for the sale of generic goods or unascer¬ 
tained goods and not for the sale of specific or ascertained goods. 
It may however be noted that with regard to C. I. F. contract 
(contracts in Avhich the price payable includes cost, insurance and 
freight), the contract does not become avoided by loss or destruction 
of goods before sale and after agreement to sell, because a C. I. F. 
contract is one in which the buyer is boinid to pay the price even 
if the goods are lost or destroyed, provided he gets the proper docu¬ 
ments of title to the goods and a good insurance policy. 

[C. I, F. contracts are sometimes spoken of as contracts for sale 
of documents, but it is more accurate to describe them as contracts 
for sale of goods through documents.] 

Ascertainment of Price [Secs. 9,10] 

The price in a contract of sale may be ascertained by --e con¬ 
tract itself, or subsequently in the manner laid down by the contract, 
or as determined by the course of dealing between the parties. Where 
no price has been determined, the law says that the buyer shall 
pay the seller a reasonable price. As to what is a reasonable price 
is a question of fact dependant on the circumstances of each parti¬ 
cular case. Reasonable price does not mean necessarily the market 
or current price if that be very high at the time due to unusual or 
accidental causes. (Acebal v. Levy, 1834, 10 Bing. 376.) [Sec. 9]. 

When the agreement to sell says that the price shall be fixed 
or determined by the valuation made by a third party, it shall be 
fixed by that third party. If such third party cannot or does not 
make the valuation, the agreement stands avoided; provided that 
if the goods or any portion of the goods have already been delivered 
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to the buyer and appropriated by the buyer, the buyer shall pay a 
reasonable value for such appropriation. AVliere 

the third party who is to valuate the goods is prevented from making 
the valuation by reason of a fault of the seller or the buyer, the 
party not in fault can recover damages from the party in fatilt, 
but if the property in the goods is already passed to the buyer, the 
party in wrong must pay a reasonable price. [Sec. 10] 

Conditions and Warranties—Definitions 

A condition is a term or stipulation in a contract of sale of goods, 
which is so essential to the fulfilment of the contract th|t a breach 
of it will give the aggrieved party a right to repudiate the agreement 
itself, and not merely sue for damages. On the other hand, a 
warranty is a stipulation, in a contract of sale of goods, which is 
not so essential to the fulfilment of the contract, but which is colla¬ 
teral to the contract, giving the aggrieved party a right to sue for 
damages but not to avoid the agreement itself. [Sec 12] 

A breach of condition causes irreparable damage to the aggrieved 
])M rty so as to entitle him to end the agreement, but a breach of war¬ 
ranty causes only such damage as c;an be compensated for by damages. 

As to whether a stipulation is in the nature of a condition or a 
warranty, will depend on the terms of the contract and the intention 
of the parties. If the stipulation is such that its breach Would be 
fatal to the rights of the aggrieved party, then such a stipulation 
is in the nature of a condition and not a mere warranty. On the 
other hand, if the stipulation is not so of the essence of the contract, 
the aggrieved party can at the most sue for damages for any damage 
suffered by him. 

Conditions and Warranties [Secs. l(3..17] 

[Conditions and Warranties may be expressed or implied. 
They are said to be express when at the will of the parties they are 
inserted in the agreement; they are said, to be implied when the law 
deems their existence in the contract even without their actually 
having been put in the contract. An express condition or warranty 
can negative or take away an implied condition or warranty. The 
Latin maxim is : Exvresawm Facit cessare taciturn, i.e., what is ex¬ 
pressly done puts a cessation to w’hat is tacit.] 

The implied warranties in a contract of sale are as follows :— 

(1) That the buyer shall have quiet and peaceful possession 

of the goods sold to him. [Sec. 14 (b)] 

(2) That the goods sold are free from encumbrance or charge 

in favour of any third party not declared or knowm 
to the buyer before or at the time the contract was 
made. [Sec. 14 (c)] 



134 


MEECA3STILB LAW 


(3) That the goods are fit when such term is annexed by 
usage or custom of trade. [Sec. 16 (3)] 

The implied conditions in a contract of sale of goods are as follows:— 

(1) That, in a sale, the seller has the right to sell, and that 

in the case of an agreement to sell he will get that 
right to sell the goods at the time the property is apeed 
to pass to the buyer. [Sec, 14 (a)] 

(2) That, as a rule, in all mercantile transactions the delivery 

of the goods shall not be delayed. But there is no 
implied condition that the price shall be paid in time 
or Avithoiit delay; such a condition can be inserted 
expressly. [Sec. 11 ] 

(3) That in tlie case of a contract for sale of goods by des¬ 

cription (Sec. 15) there is an implied comiition that the 
gf)ods when made or w^hcn shown to the buyer slia il be 
in accoi dance w'ith th<‘ luiyfr's d(>s(r‘iption ; and, if the 
sale is by sample and d('scri|)tion, not only should the 
goods be in accordance with the descriptioji given 
by the luiyer but also the bulk of the goods must cor- 
resjtond with the sample ; and the buyer must have a 
reasonabk; opportunity of com|)aring the buik wdth 
the sainj)le and of satisfying himself as to the quality, 
and there must not be a latent defect. [Sec. 17] 


(4) Subject,to any custom or agreement to the contrary, 
there i.s no implied condition or warranty that tire 
goods shall be fit for the purpose for which they are 
bought, unless the buyer has bought them from a 
manufacturer or a dealer in such goods and has relied 
on the latter’s skill and judgment in the selection of the 
goods. Ordinarily the doctrine of ‘Caveat Emptor’ 
prevails, i.e., “bcAvare buyer” or the buyer must be¬ 
ware. He who biiys goods buys them with his eyes 
open, and the seller is not liable if the goods do nc)t 
happen to be fit for the particular purpose for Avhich 
the buyer has bought them. But to this there is a 
w ell knowm exception given in the Indian Sale of 
Goods Act, which says that where the l)uyer, 
expressly or impliedly, makes known to the seller the 
particular purpose for which the goods are required, 
and tells him that he is relying on the seller’s skill or 
judgment in the selection of such goods, and the goods 
are of the description which it is within the business 
of the seller to deal in, the goods must be reasonably fit 
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for the purpose for which they are bought. It is fur¬ 
ther provided that where a specified article is bought 
under its patent or trade name, there will be no implied 
condition as to its fitness for any particular purpose ; 
because then the buyer is not relying on the seller’s 
skill, but is buying the goods on the strength of its 
reputation. But it may nevertheless be that though 
the buyer buys the goods under its patent or other 
trade name, he still consults the seller with regard to 
the fitness of such goods; and he may rely on the .seller’s 
skill and judgment i-egarding the fitness or otherwise of 
those goods, and in such a case there will be an implied 
condition that the goods shall be fit for the particular 
purpose for which they arc wanted. [Sec. 16] 

(5) When goods are bought by description from a seller who 

deals in such goods, there is also an implied condition 
that the goods shall be merchantable, i.e., they shall 
be capable of being readily sold at the market and 
good enough, unless the buyer has examined the goods 
and such examination has revealed, or ought to have 
revealed, to the buyer the defect. And the buyer 
must have reasonable opportunity of examining the 
goods and of satisfying himself that the same are in 
accordance with the description given in the contract. 
[Sec. 16 (2)] 

(6) An implied condition as to quality or fitness for a par¬ 

ticular purpose may also be fixed or annexed by the 
usage of trade in the locality concerned. [Sec. 16 (3)] 

[An express warranty or condition does not negative an implied 
warrantly or condition, unless it is expressly made to negative such 
warranty or condition, by being inconsistent to it, or unless the 
express warranty or condition is inconsistent with an implied war¬ 
ranty or condition. Expressum facit cessare taciturn (what is 
expressly provided overrides what is tacit or implied.)] Sec. 62. 

CASES REGARDING CONDITIONS AND WARRANTIES 
Regarding seller’s right to sell 

A bought a car from B who had no title to it. A used it for 
several months. After that the true owner came forward and de¬ 
manded the car. Held that A was bound to hand it over to the true 
owner, and that A could successfully sue B for the recovery of the 
purchase price, even though several months had passed, because 
there was a breach by B of an implied condition in the sale of the car, 
viz., that the seller must have the right to sell the goods. (Howland 
V. Divall, 1923, 2 K. B. 500.) 
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As shares and stock of companies, are, under the Indian Law, 
goods, there is an implied undertaking in a contract of sale of shares, 
that the shares shall be free from any incumbrance or charge in 
favour of any third party, unless the same was made known to the 
buyer at the time hr* bought the shares or before the contract was 
completed. (Kissenchand v. Kampratap, 1040, 44 C. W. N. 505.) 

Where goods are sent by the seller to the buyer and it is found 
that because the goods bore a brand which was an infringement of a 
registered trade mark of another manufacjturer the customs authori¬ 
ties detained the goods, the buyer has the right to repudiate the 
transaction on the ground that tluire was a breach of the implied 
condition that the selh'T must haAU! the right to sell. (Niblett v. 
Confectioners’ Materials Co. Ltd., 1021, 3 K. B. 387.) 

Regarding sale by description 

Goods must bear the stipulated description or the label or the 
particular brand where the contract l)y description has specified the 
brand or the label ; if the goods su|)p)it'd Hum Ijj^ the stdlcr do not 
bear the brand or the label the buyer is not bound to accept delivery, 
as there is a breach of the iinj)lie(l condition that the goods must be 
in accordance with tlu' deHcription and of the specified ty])e or 
brand. (Scaliaris v. Ofverberg k Co., .1021, 37 3’. L. B. 307.) But 
if the contraet is for tlu> sale of goods of a certain type and bearing 
certain numbers, the buyer cannot refuse to take tlu-. goods OAcn 
if the goods l)ear number.s different to those specified in the cr)ntract, 
provided the goods arc* of the st.i])ulated (piality, if according to tlie 
contract what is reciuired is the specified quality and numbers are not 
an essential condition of the eontraef . (.llam jivan v. Bhika.ji, 1024, 
48 Bom. 510.) But tht> manufacturer of goods is bound to tiu])p]y 
the goods made by him and not those of an}' other maki'i' though 
the goods of that other make may l>e as good as the goods made by 
him. (Johnson v. Baylton, 7 Q. B. T). 438.) 

A entered the licensed premises of B, and ordered out a bottle 
of Stone’s ginger lu'er. As A was attempting to open the bottle 
by drawing the eoik out the bottle liroko at the neck and A was 
injured as the result thereof. It Avas held that A Avas entitled to 
damages bec^ause B, though not a inamifacturer, was yet a dc^alcr 
in those goods, and there A\'as a hreacli of an implied condition that 
the goods must be merehantable. The bottle Avas not fit to hold the 
ginger beer, and the contract being one of sale by description, the 
seller was liable. (Mon lli a*. Fitch & Gibbons, 1928, 2 K. B. 636.) 

Where goods (skins) were bought under a contract of sale by 
description, and the contraet provided that the goods should be 
according to the description and should be passed by the buyer, and 
actually the goods were passed by the buyer, but later discovered 
to be defective when they were put to use, it was held that 
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though the buyer had previously approved the goods, yet, because 
the contract was for sale of goods by description, the buyer could 
plead that the goods were not merchantable and could counterclaim 
for damages even though the seller may have sued him for the price. 
There was a breach of an implied condition that the goods shall be 
merchantable, because the contract was for sale by description. 
(Khoyee & Co. v. G. W. & Co. Ltd., 1937, 2 Mad. L. J. 131.) 

A sold a car to B, under a contract of sale by description. There 
were certain defects in the car which were not apparent at the time 
of the contract and which on a reasonable examination could not be 
discovered. Held that as these dtifects had made the goods (the 
c.ir) unmerchantable, and as the contract was for sale by description, 
there was a breach of the implied condition that the goods must not 
have any defects that on a reasonable examination could not be dis¬ 
covered. (McKenzie & Co., 1945, 50 C. W. N. 213.) 

THE DOCTRINE OP ‘CAVEAT EMPTOR’, AND THE 
EXCEPTIONS TO IT 

RELYING ON SELLER’S SKILL AND JUDGMENT 
Buying of goods under their Patent or Trade-name 

By the doctrine of ‘Caveat Em})tor’ (Beware buyer) is meant 
that the j)erson who Imys goods must keep his t^yt's open, his mind 
active and cautious whik‘ buying the goods. If he makes a bad 
choice, he must Ihank liiiusclf I’or his own lack of skill, lethargy of 
lolly, in the absence of any misrcpi'cscntation or guarantee by the 
seller. 


The doctrine of C!aveat Emptor is sid)ject to the following 
exceptions :— 

1. Where the seller makes a false representation (a suggestio 

falsi) find the buyt'r relies on it, the buyer is entitled to 
the goods according to that representation. 

2. When the seller did actively conceal a defect in the goods, 

so that on a reasonable examination the same could 
not be dis(;overcd, the buyer can avoid the agreement 
and claim damages. For example, A has a liorse with a 
hole in the hoof. A so lills it up that the defect could 
not be discovered on a reasonable examination. A 
is guilty of fraud, when he successfully induces the 
buyer to buy the animal. Or 

3. Where the buyer, relying upon the skill and judgment of 

the seller, who is a manufacturer or dealer in the goods 
of the type sold by him to the buyer, has expressly or 
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impliedly communicated to him the purpose for which 
the goods are required, there is an implied condition 
that the goods shall be fit for the purpose for which 
they are required. (Pcrmain Co. v. Webb & Co., 
1922, 1 K. B. 55.) 

The purpose for which the goods are required by the buyer must 
be communicated to the seller ; but the communication may be im¬ 
plied, e.g., where the goods bought are usable for one purpose only. 
Thus where a person bought from a chemist a hot water bottle and 
the bottle broke and injured him it was held that the seller, though 
not a manufacturer of the article, was liable as a dealer in the article, 
for the purpose for w'hich the hot water bottle was required was im¬ 
pliedly communicated to the chemist. • When a thing is required 
for one purpose only, the seller is always supposed to know what it 
is required or usuable for. (Priest v. Last, 1903, 2 K. B. 148.) 

In Manchester Liners Ltd. v. Rea, Ltd., 1922, 2 A. C. 74, the 
plaintiff shipping Company had entered into a contract whereby the 
defendant had proniised to supjdy suitable coal for bunkering their 
steamship. At the time the parties entered into the contract, there 
was, to the knowledge of both the parties, a control on coal. The 
defendant, instead of supplying the plaintiff company with the 
suitable coal required for bunkering up its vessel, supplied coal which 
was not suitable for the plaintiff’s ship. The plaintiff Company 
was held entitled to sue for damages in so far as they had rcvlied 
on the defendant’s skill and judgment for the supply of suitable 
coal for bunkering their ship. 

Where the goods are bought under their patent or trade name, 

there is no implied condition that the goods shall be fit for the parti¬ 
cular purpose for wdiich they are required as specified goods, be(;ause 
the buyer, in such a case, is not relying on the skill or judgnicnt of 
the seller, but is relying on the rt'pufation which tlie goods have 
acquired, having them inuler their patent or trade name, (Jones v. 
Just, 1898, L. R. 3 Q. B. 202.) (See also Joseph v. Bushon, 1938, 
2 Cal. 88.) 

W'here the buyer wrote to the seller : “Please send me your 
patent cotton cleaning machine,” and the seller sent it, it was held 
that the only condition implied in the contract was that it must be the 
seller’s patent cotton cleaning machine ; there could not be implied 
any condition that the goods must be fit for the purpose of cleaning 
cotton, because the contract was one for purchase of a commodity 
under its patent name. But where the buyer buys goods under their 
trade name or patent and yet relies on the skill and judgment of the 
seller by expressly letting him know that he does so, there shall be 
an implied condition that the gopds shall be fit for the particular 
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purpose for which the same are wanted. This is so though the goods 
have been bought under their trade name or patent. See Baldry v. 
Marshall, 1925, 1 K. B. 260 ; Prideaux v. Bunnet, 1857, 1 C. B. N. S. 
613.) 


Transfer of property from seller to buyer [Secs. 18-25] 

The important question that arises is: When does the pro¬ 
perty in the goods pass from the seller to the buyer ? The answer 
to that question is that the primary rule regarding the transfer of 
property is that property passes as and when intended to pass. 
The intention of the parties to the contract is very material in deter¬ 
mining the time when the property passes from the seller to the 
buyer. Sec 19. In the absence of any intention revealed in the 
contract, the law lays down rules relating to such transfer of property. 
Those rules are as follows :— 

(1) Whenever there is a contract for sale of goods which 

have not been ascertained, jiroperty in the goods does 
not) pass to the buyer unless and iintil the goods are 
ascertained. [Sec. 18]. 

(2) In the case of specific goods in a deliverable state, 

under an unconditional contract for sale, tlie property 
in the goods passes to the buyer as soon as the con¬ 
tract is made, and it is immatorial whether the time of 
payment of the price or of delivery of the goods, or 
both, is postponed. [Sec. 20]. 

(3) In the case of a contract for sale of speciific goods in a 

deliverable state, if the seller has got to do something 
to them, for example, to weigh, measure or test the 
goods for ascertaining the price, the property in the 
goods does not pass until such weighing, Tueasuring, 
testing or other act required to be done has been done 
and the buyer has got notice that that act has been 
done. [Sec. 22]. 

(4) In the case of a contract of sale of specific goods if the 

seller is bound to do something to the goods for put¬ 
ting them in a deliverable state, no property passes 
to the buyer until such thing is done and the buyer has 
received notice to that effect. [Sec. 21]. 

(5) Where there is a contract of sale of unascertained or 

future goods sold by description, property passes to the 
buyer when the goods according to the contract are 
unconditionally appropriated to the contract (and are 
in a deliverable state) either by the seller with the 
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assent of the buyer, or by the buyer with the assent 
of the seller. Such assent may be express or implied, 
and may be given either before or after the appro¬ 
priation is made. [Sec. 23 (1)]. 

(6) When, in pursuance of the contract of sale of goods, the 

seller delivers the goods to the buyer or to a carrier or 
other bailee (whether named by the buyer or not) for 
transmission to the buyer, the seller is deemed to 
have unconditionally appropriated the goods to the 
contract, unless the seller has reserved what is known 
as the jus disponendi, i.e., the right of disposal over the 
goods. [The right of disposal is reserved in the 
ways mentioned in pomt (8) below.] [Sec. 23 (2)]. 

(7) When goods are delivered to the buyer on approval or 

jangad, i.e., on sale or return, property in the goods 
passes to the buyer w'hen he signifies that he approves 
or accepts the goods or if he retains the goods without 
giving notice that they are rejected and the time 
agreed for returning the goods has expired or a reason¬ 
able period of time has expired since the goods were 
delivered. [But the person who rejects the goods 
is not, in the absence of a contract to the contrary, 
bound to return the goods ; he has only to ask the 
seller to take them away. [(Buch Co. v. Govardhandas, 
24 Bom. L. R. 991.)] Sec. 24. 

(8) When the seller retains the right of disposal of the goods 

(the _)tt.s' disponendi over the goods) which he has sent to 
the buyer by delivering them to a carrier, the property in 
the goods does not pass to the buyer until the conditions 
imposed by the seller are fulfilled by the buyer. The 
seller, while sending the goods through a carrier or 
other bailee for transmission to the buyer, may impose 
a condition that if the buyer is to accept the goods 
he must honour the bill of exchange which the seller 
has sent along with the goods. In such a case the 
buyer is bound to return the bill of lading if he does 
not accept the biU of exchange, and if he wrongfully 
keeps with him the bill of lading, the property in 
the goods does not pass to him (the buyer). The 
jus disponendi can also be reserved by the seller so 
shipping the goods that by the bill of lading they are 
made deliverable to his agent or branch at the place of 
destination. [Sec. 25]. 
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IMPORTANT CASES AND ILLUSTRATIONS RE : TRANSFER OF 
PROPERTY IN GOODS FROM SELLER TO BUYER 

Property passes when intended to pass 

A agrees to sell to B, for a specified price, a ship lying *. u his 
(A s) yard. The ship has, under the contract, to be rigged and fitted 
for voyage. The property Jjasses as soon as the ship is, as required 
by the contract, fitted after it is rigged, so as to be ready for the 
voyage. (Laing & Sons v. Barclay Co., 1908 A. C. 35.) 

An engine is sold “free on rail”. Before it could be delivered fre o 
on rail, it was damaged accidentally, and the buyer refused to take 
delivery of it in its damaged state. As the projierty had not passed 
from the seller to the buyer, the buyer was held entitled to reject 
tlie goods ; the risk had not passed to the buyer. The contract was 
for delivery of the engine “free on rail”, and unless and until it was 
so delivered, it could not be said that the property had passed to the 
buyer. (Underwood Ltd. v. Burgh Castle Brick Cement Syndicate, 
1922, 1 K. B. .343.) 

Passage of property in case of Specific Goods in Deliverable State 

X offers to sell to Y his radiogram at Rs. 1,500. Y accepts 
the offer. Immediately the offer is accepted the property in the 
radiogram passes to Y. And it makes no difierence even if the 
price is to be paid later or the delivery is postponed to a stated day or 
even if the goods are sold on credit, because the contract is an 
unconditional one for sale of specific goods in a deliverable state. 
The property passes immediately the contract is made. 

A agreed to sell to B a specified quantity of hay at a specified 
price payable on the day mentioned in the contract of sale. The hay, 
under the contract, was allowed to remafti on the premises of the 
seller for almost three months after the day of the payment of the 
price. As the contract was an unconditional one for sale of specific 
goods in a deliverable state, the property in the goods immediately on 
the making of the contract passed to the buyer. (Tarling v. Baxter, 
0 B. C, 360.) 

Passage of property in case of Unascertained Goods 

A agrees to sell to B 50 maunds of rice out of a larger quantity 
lying in A’s granary. The agreed price is to be paid on the day appo¬ 
inted under the contract. Unless and until the required quantity of 50 
maunds is separated from the larger quantity and the goods have thus 
been ascertained, property cannot pass from the seller to the buyer. 
Even though the seller may have given the buyer the delivery order, 
duly endorsed to him, the property does not pass till ascertainment of 
the contract goods. (Laurie & Morewood v. Dudin Sons, 1926, 1 
K. B. 223.) See also Shamji v. N. W. Rly., 48 Bom. L. R, 698. 
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In the case of unascertained goods or future goods by descrip¬ 
tion, property passes to the buyer when goods of that description in a 
deliverable state are unconditionally appropriated to the contract, 
either by the seller with the assent of the buyer or by the buyer with 
the assent of the seller. 

X has a large quantity of flour in his store-room. He agrees 
to sell to Y a specified quantity out of this larger quantity. Unless 
the specified quantity is separated from the larger, and notice is 
given by the seller to the buyer that the flour is ready for dehvery 
and that the buyer should arrange to take the delivery of the same, 
and unless the buyer then agrees to take the same away, or unless the 
buyer has approved the goods and, having found them according to 
the description, tells the seller that he will take them away and the 
seller agrees to the same, the property in the flour does not and cannot 
pass to the buyer. 

In Aldridge v. Johnson, 7 E. & B. 88.5, A agreed to sell to B, 
at a specified price payable at the agreed date, 50 maunds of rice out 
of a larger quaiitiy in A’s granary. B had, xmder the contract, to 
send sacks to contain the rice, and A had to put the rice into the 
sacks. A then put the 50 maunds of rice in the bags actually 
sent to him by B the buyer. The property in the rice? i)assed to the 
buyer when the seller filled the bags Avith the requiied quantity of 
rice. 


Delivery to Carrier—Passage of Property in the Goods 

A, a Bombay merchant, contracts to buy 50 hogsheads of sugar 
from a merchant in Karachi. The Karachi inerchant then delivers 
the same to a carrier at Karachi to (arrry them to Bombay. The 
Karachi seller is deen\ed to have unoonditionally appropriated the 
goods to the contract. Even if the goods do not reach the Bombay 
buyer, he (the buyer) wovdd be responsible for the price. In this 
connection see the Bombay case: Ford Automobiles v. Delhi 
Motor Co., (24 Bom. L. B. 1146). But if, while delivering the goods 
to the carrier, the seller reserves the JUS disponendi, by taking the 
document of title to the goods to his own name or the name of his 
correspondent or servant, or by sending along with the document 
of title a bill of exchange, then the property in the goods does not 
pass from the seller to the buyer upon delivery of the goods to the 
carrier, but only after the buyer or his agent or servant has paid the 
price or honoured the bill of exchange or satisfied the condition laid 
down by the seller. (Ford Automobiles v. Delhi Motor Co., 24 Bom. 
L. R. 1146.) 

Passage of property in case of Sale on Approval, or Sale or Return. 

Sale on Jangad 

A delivers a book on Mercantile Law to B, on sale or return 
basis. A allows B latitude of time, viz., twenty days to decide whe- 
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ther he would have the book or not. If B keeps the book after the 
limit of twenty days gets over, without informing A that he has 
disapproved the book and that A should arrange to take it away, 
B will become liable for the price, as the propert>^ in the book w'ill 
be deemed to have passed to B upon the lapse of the twenty days. 
If B does not want to buy the book, he must inform the seller ac¬ 
cordingly. In the absence of a stipulation to the contrary, B is not 
bound to send the goods back, though he is bound to inform the 
sender that he does not want the goods and that the sender should 
take them away. 

A sent a piano to B on sale or return. After a week from the 
date of its receipt by B, B pledged the piano as security for repayment 
of a loan advanced by X to B. Does X get a good pledge? Or can 
A take aw'ay the goods from X? X gets a good pledge, because when 
B made the pledge, B could be deemed to have elected to buy the 
goods (the piano) sent to him by A. When the person to whom 
the goods are sent on approval does anything to the goods which goes 
to show that he has accepted them, or when he consumes or deals 
^vith the same so as to show that he has become the owner thereof, 
property undoubtedly passes from the seller to the biiyer. But 
rvlien' it is stipulated by contract that the property in the goods, 
sent on sale or return, shall not pass to the buyer before a stipulated 
date at which the goods have to be paid for, then no property will 
pass till the payment of the price on that day. , If before the pay¬ 
ment of the price on the stipulated day, the buyer w rongfully pledges 
the goods, the pledgee cannot get a good pledge, because the 
property had not passed to the buyer and he had, therefore, no right 
to pledge the goods. {Nemo dat quod non hahet, i.e., none can give 
or transfer who possesses not himself.) (See Kempler v. Bravingston, 
1925, L. T. 680!) 

Customs and conventions, however, override the law {Modus 
ri conventio vincunt legem). Thus in the case of the fur trade 
there is a custom that the person who orders out fur articles does 
so at his own risk and peril, and that even if the goods are taken 
imssession of by burglars, in the course of the transit, the person w'ho 
ordered them on approval will be liable to pay the iriVk*ice price to the 
seller. (Brevington v. Dale, 1902, 7 Com. Cas. 112.) This is 
so even though no property has passed from the seller to the buyer. 

Transfer of Risk—Payment of Price 

An important question turns on whether the property is passed 
to the buyer or not. If the property passes to the buyer, the res¬ 
ponsibility with regard to the goods passes to buyer ; any loss or 
damage to the goods is, as a general rule, to be borne then by the 
buyer ; and the seller can sue for the price. If on the other hand, 
no property has passed to the buyer, the property in the goods being 
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still with the seller, the loss or damage to the goods wiU, as a rule, 
fall on the seller, and not the buyer; and the seller cannot sue for 
the price if there is a breach of contract but can sue for damages only, 
unless the price was agreed to be paid on a specified day even in 
spite of the property not having passed to the buyer, [Sec. 26], 

Unless otherwise agreed by a contract between the parties, 
goods remain at the seller’s risk until the property therein is trans- 
fered to the buyer : but when the property is transferred to the 
buyer, the goods are at the buyer’s risk whether they have been 
delivered to the buyer or not. But when delivery has been delayed 
through the fault of either the buyer or the seller, the goods are at 
the risk of the party in fault as regards any loss which may not have 
occurred but for such delay or fault. [In the case of fur goods, there 
is a custom that he who orders out the same shall do so at his own 
risk, though no property passed to the buyer, (Brevington v. Dale, 
1902, 7 Com. Cas. 112.) Sec. 26. 

FORM 

OP 

Notice regarding appropriation of goods under a contract of sale of 

goods 

Adflrcss of seller 

Date, 

To 

.... (Name of buyer, 

.and his address) 


Dear Sir, 

I/We hereby give you notice (or, write—beg to inform you) 
that we have this day set apart and appropriated to the contract 

between us, dated the.day of.19 , 

and that the same we have now kept ready to be delivered to you or 
your agent or servant, m that behalf empowered; delivery can be 

taken at any time between the hours of.and. 

in the forenoon and between..and.in the 

afternoon. 


Yours faithfully. 


(Signature of Seller/Sellers) 
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had been taken away by the owner and though he was asked only 
to pledge the goods. (See the case of Amritlal v. Bhagwandas, 1938, 

41 Bom. L. R. 609.) 

A, a trader, entrusts with B, his mercantile agent, a document 
of title, viz., a bill of lading relating to certain goods, with instruc¬ 
tions that B should not sell the goods at less than the specihod 
price and that he should not sell on credit. B, in spite of these 
instructions, sells the goods below the specified price and gives the 
buyer three months’ credit. The buyer gets a good title, in case 
of his having paid the price and acted without notice that the mer¬ 
cantile agent had not the authority to sell in the way he did. (Low- 
ther V. Harris, 1927, 1 K. B. 393.) 

Sale by a Co-owner 

In England, sale by a co-owner, without the consent of the 
other co-owner or co-owners does not pass the whole of the property 
or title to the innocent buyer. The purchaser gets only the title 
of the co-owner and becomes a co-owner with the rest of the co¬ 
owners. In India, on the other hand, under the express provision 
of the Sale of Goods Act, the purchaser of goods from a co-owner 
who is in possession of the same with the consent of the other co¬ 
owner or co-owners, gets a good title over the whole of the goods 
as the sole owner thereof, if he bought them in good faith and without 
any knowledge or suspicion that the seller was only a co-owner 
who had sold him the goods without the consent of the other co- 
owner/s. It is essential, however, that the selling co-owner should 
have had the possession of the goods with the consent of the other 
co-owner or co-owners. 

A and B are co-owners of a lantern projector with several slides. 
By turns they use the projector. While the projector is with A, of 
course with the consent of B, A WTongfully, i.e., without B’s consent 
or authority, sells it away to a bona fide purchaser for value. The 
buyer gets a good title to the whole of the goods, because A was in 
possession under an arrangement with B. If one person allows 
goods to remain with a co-owner, he takes the risks of such trust, and 
if the trust is betrayed he must suffer. The innocent buyer must be 
protected. But where a co-owner does not himself leave, or allow 
to be left, the goods with the other co-owner, but the latter wrong¬ 
fully takes possession of the goods, any sale to even a bona fide pur¬ 
chaser for value is not valid. 

A and B are co-owners of a radiogram. While the apparatus 
is in possession of B, A secretly takes it away, and sells it to X, a 
bona fide purchaser for value. X cannot get a good title to the 
radiogram, because though A was a co-owner, A was not in possession 
of the instr um ent with the consent of the other co-owner B. 
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Sale by person who obtained goods under voidable contract 


A person has obtained goods from another under a voidable 
contract, e.g., by misrepresentation whicii did not vitiate consent al¬ 
together-in which there was consent-or by undue influence ot coercion, 
the consent not being fiee consent, the aggrieved party having the 
right to avoid tht' agreement. He then (before the aggrieved party 
can avoid the agreement) sells the goods to an innocent buyer in good 
faith for value. The l)uyer gets a good title, and the aggrieved 
party cannot claim back the goods from the buyer. (Lowther v. 
Harris, 1927, 1 K. B. 393). But if the case is one as comes under 
Cundy v. Lindsay & Co., (1878, 3 App. (ks. 459), the innocent buyer 
cannot get a good title to the goods, becaijse thtu e was not even a void¬ 
able contract under which the fraudulent seller had obtained the goods, 
the fraud being of such a type as vitiated consent altogetlier. Thus 
where one Blenkarn, taking advantage of the similarity of his name 
with that of Blenkiron & Co., a respectable firm which was the 
habitual customer of one Lindsay & Co., ordered goods of Lind¬ 
say & Co., so signing his name as to make Lindsay & Co. believe that 
the order was from their usual customer—Blenkiron & Co. and 
Lindsay & Co., having been actually deceived by this knavish 
device of Blenkarn, did supply the goods which Blenkarn by another 
cunning plan managed to get possession of, and afLerwards which he 
fraudulently sold away to an innocent buyer Mr. Cundy, it was held 
that even Mr. Cund^'^ got no title to the goods, and was bound to return 
them or pay for them to l.iindsay & Co., because Mr. Cundy had not 
bought goods obtained under a voidable contract but under an 
absolutely void transaction there never having been any consent on 
the part of Lindsay & Co., to sell the goods to Blenkarn. Blenkarn 
they never knew ; Blenkarn’s face Lindsay & Co. never had seen. 
There was no agreement whatever between Lindsay & Co. and 
Blenkarn who was like a thief, and therefore Mr. Cundy could not be 
held entitled to the relief under the exception. 

Sale by seller or buyer after sale 

A sold twenty bags of country floiir to X. X delayed in taking the 
bags away. In the meantime A sold those bags away again to an¬ 
other purchaser who acted in good faith and for value. The second 
purchaser gets a good title, because X ought not to have left the 
goods to so remain wu'th A. Similarly where a buyer who has not 
paid the price sells the goods away to another person, the second 
buyer w'ould get a good title. But a person who has neither bought 
the goods, nor has agreed to buy the goods, cannot give a good title ; 
80 a person who had only an option to buy the goods cannot give a 
good title to even a bona fide purchaser for value. Belsize Motor 
Co. V. Cox, 1914, 1 K. B. 244. 
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Sale in Market overt 

In England, a sale in market overt (open market, i.e., a recog¬ 
nised market where goods ofthetyije concerned are bought and sold ), 
at a reasonable working hour—and not under any suspicious oir 
cumstance—gives the buyer a good title if he bought without know¬ 
ledge of the facts and paid a reasonable price for the same, [The 
buyer must not have bought on a Sunday.] 

. In India, we have not got this exception in our Sale of Goods Ac t. 

Rules relating to delivery of goods [Secs. 31-44] 

The term “delivery” has been defined in the introductory part 
dealing with definitions and explanations. Delivery of goods sold 
can be made by such act as the parties agree to regard as a delivery 
or which has the effect of putting the goods in the possession of the 
buyer or of any person authorised to receive them on behalf of the 
buyer. [Sec. 33] The rules relating to delivery may be stated as 
follows:— 


(1) Unless there is a contract expressly to the contrary, 

it is not the duty of the seller to deliver the goods to the 
buyer until the buyer applies for such delivery. The 
seller may so place the goods that the buyer could take 
them away. (Mulji v. Nathubhai, 15 Bom. 1 ; 
Ganesh v. Nath, 9 Lah. 148.) [Sec. 35] 

(2) Whether it is for the buyer to take possession of the 

goods or for the seller to send them to the buyer is a 
question dependant on the contract between the parti¬ 
es. In the absence of such contract, the goods sold are to 
be delivered at the place at which they are at the time 
of the sale; and goods agreed to be sold are to be deli¬ 
vered at the place at which they were at the time of the 
agreement to sell or, if they are still to be manufac¬ 
tured, at the place they would be when manufactured. 
Ifthe seller is, under the contract, required to send the 
goods to the buyer’s place, he should deliver them 
there to a person who apparently can take delivery 
of the same. The seller must, however, take care that 
the goods are not handed over to a person who has no 
authority to receive delivery of the goods. If the 
seller takes reasonable care to do so, he is protected ; 
and if the goods are taken away, by fraud, by a person 
appearing quite respectable, who has got himself at 
the buyer’s place, and who signs for their receipt, and 
then misappropriates them, the buyer has got to bear 
the loss. The seller is not responsible, in the absence 
of negligence ; nor is the carrier. (Galbraith & Grant 
Ltd. V. Block, 1922, 2 K. B. 155.) [Sec. 36] 
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When under a contract of sale the seller is required 
to send the goods to the buyer, and no time for sending 
them is fixed, the seller must send them within a 
reasonable time ; as to what is a reasonable time is a 
question of fact depending upon the circumstances 
of each particular case. [Sec. 36 (2)] 

Demand or tender of delivery is not effectual urdess made 
at reasonable hour of the day. What is a reasonal^le 
hour depends upon the custom of the locality concern¬ 
ed, looking to the nature of the business. [Sec. 36 (4)] 

When at the time of the sale the goods are with a third 
party, there is no delivery by the seller to the buyer 
unless ajid until such third party acknow'ledges to the 
buyer that he hohls the goods on the buyer’s behalf; 
but where goods have been sold by the issue or transfer 
of any document of title to goods, e.g., by a Eailway 
E eceijh, or a Bill of Lading, such third party’s consent 
is not required. [Sec. 36 (3)] 

Unless otherwise agreed by a contract, the seller has 
to bear expenses of, and incidental to. putting the 
goods into a deliverable state. [iS;m-. 36 (.5)] 

Delivery of a portion of the goods, in juogress of the 
dc'livery of the whole, i.e., with th(> intention that the 
delivery of the portion is a first stej) towards the deli¬ 
very of the whole, is to be regarded in law as the 
delivery of the whole of the goods, so that the pi operty 
in the whole of the goods passes to the buyer. But 
when a portion of the goods has been dehvered, and 
the intention is merely to separate them from the rest 
and to deliver that portion only, the delivery of that 
portion is not deemed to be the delivery of the Avhole. 
A ship arrives with a cargo in favour of X who is the 
buyer. A portion of the cargo is discharged from the 
ship and delivered to X with the intention that the 
rest of the goods would also be delivered. The deli¬ 
very of the portion of the goods to X is equivalent 
here to the dehvery of the whole of the cargo ; and 
the property in the whole of the goods passes to the 
buyer. (See Dixon v. Yates, 5 B. & Ad. 313.) (Also 
Reid Co. v. Buldeo, 1888,15 Cal. 1.). [Sec. 34] 

When a delivery of a part of the goods has been done with 
the intention of delivering the rest also the property 
in the whole of the goods is deemed to pass to the 
buyer as soon as the portion is delivered. (Kemp v. 
Falk, 1882, 7 App. Cas. 573.) 
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^8) When the seller delivers to the buyer the wrong quantity 
of goods, i.e,, quantity more or less than that con¬ 
tracted for, the buyer may inject the goods delivered, 
provided the amount is not quite a negligible amount. 
The law does not take notice or a-ccomit of trifling 
things ; so if the delivery of the goods is only slightly 
more or slightly less than the contracted quantity, 
so that a reasonable man would not reject such delivery 
the buyer would not be entitled to refuse to take deh- 
very, unless the goods are very precious articles like 
platinum, gold, diamond. (Jackson v. Rotax Motor & 
Cycle Co., 1910, 2 K. B. 937.) When the buyer ac¬ 
cepts the wr>>ng quantity the buyer shall be bound to 
pay for the same proportionately at the contract rate. 
(Payne & Routh v. Lillioo, 30 T. L. R. 509.) [S x‘. 37] 

(9) If the seller delivers to the buyer the goods he contracted 
to soil mixed up with goitds of different description-not 
mentioned in the (X)ntract, it is open to the buyer to 
reject the whole, or to acco|)t the whole, or to accept 
the goods which are in ae<!ordance with the contract 
and reject the rest. (Nichiolson v. Bratifield Union 
ISOO, i Q. B. 020.) [8e 37 (3)] 

Whore 200-yard reels of sewing cartton were sold, under 
a contract which provided that unless within fourteen 
days from the reiceipt of the goods the buyers objected 
to the same, the goods would be deemed in all respects 
according to the contract, and where it was actually 
a year and a half after the delivery that the buyers 
found the goods to be short in quantity, it was 
held that the suit could successfully lie against the 
sellers because the defect was not of quality but was as 
to the quantity. If the defect had been in respect of 
quality, the buyers could not have sued the sellers 
"ourteen days after the receipt of the goods. The 
ouyers were, therefore, awarded damages. (Beck & 
Co. V. Szymanoski & Co., 1924 A. C. 43.) [Sec. 38 (1)] 

(10) Unless otherwise agreed by contract, the buyer is not 
boimd to accept deHvery of goods by instalments. 
Where a person agreed to sell and deliver two ships, 
but before their delivery to the buyer, one of those 
ships was requisitioned by the Government, it was 
held that the buyer coidd reject the one ship delivered 
to him, becaiise the contract was for delivery of both 
the ships. (Claddagh St. Co. v. Stevens Co., 1919, 
11 U. L. S. C. 132.) [Sec. 38 (1)] 
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(11) When there is a contract that goods shall be delivered 

by stated instalments and that the instalments shall 
be separately paid for, and the seller does not make 
delivery or makes defective delivery, in respect of one 
instalment or more, or the buyer neglects or refuses 
to take delivery of or pay for one or more instalments, 
it becomes a question of fact depending on the terms 
of the contract and the circumstances of the case, 
whethcT- the breach of contract entitles the aggrieved 
party to repudiate the whole of the contract or to sue 
for damages only. [Sec. 38 (2)] 

(12) Delivery of goods by the seller to ,a carrier for trans¬ 

mission to buyer or to wharfinger for safe custody is 
priina facie deemed to be a delivery of the goods to the 
buyer unless the jus disponendi has been reserved by 
the seller. (1803, 3 B. & P. 582.) Unless otherwise 
allowed or authorised by the buyer, it is the duty of the 
seller to make such contract with the carrier or whar¬ 
finger on behalf of the buyer as may be reasonable 
having regard to the nature of the goods and all 
other circumstances. If the seller omits to do so, 
and if the goods are lost or damaged in the course 
of transit or while in the custody of wharfinger, 
the buyer may refuse to take the delivery to the 
carrier or the wharfinger as a delivery to hm:iself, 
and may hold the seller liable for damages. Unless 
otherw ise agreed by a contract, when the goods are 
sent by the seller to the buyer by a sea route, and it is 
usual to insure the goods, it is the duty of the seller to 
inform the buyer that the goods are usually insured 
and that the buyer may insure them during the tran¬ 
sit, unless the goods are sent c.i.f. or ex ship ; if the 
seller fails to give such notice, the goods shall be at 
the risk of the seller during the course of the transit, 
unless the buyer was actually aware that it was usual 
to insure. If, however, the seller does give notice to 
the buyer and the buyer does not wish to insure them 
then the goods will be at the risk of the buyer. [Sec. 39]; 

Where goods were sold f.o.b., to be shipped as required 
by the buyers, and the buyers then asked the sellers 
to ship the goods to Odessa and to pay freight on their 
account, and the goods w'ere shipped but got lost, the 
buyers declined payment on the ground that the 
sellers had not given the buyers notice regarding the 
custom of insurance. The Court held that though 
notice had technically to be given by the seller to the 
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buyer, yet, in this case because the buyers were ac¬ 
tually aware that insurance of the goods should be 
effected and still did not elect to insure them the buyers 
must suffer. (Wimble v. Rosenberg, 1913, 3 K. B. 
743.) 

(13) Unless otherwise agreed by contract, when goods are 

delivered to a buyer on the sale or return basis and 
he refuses to accept them, he is not bound to return 
them to the seller, but it is his duty to intimate to the 
seller that he has refused to accept them; otherwise, 
after lapse of a reasonable time he will be deemed to 
ha ve accepted the goods. (Buck Co. v. Govardhandas, 
24 Bom. L. R. 991.) [Sec. 43] 

(14) If the seller is ready and w illing to deliver the goods to 

the buyer and requests the buyer to take delivery^ of 
the same, and the buyer does not wdthin a reasonable 
time after such request take delivery of the goods, 
the buyer would be liable to the seller for any loss or 
damage caused by his negligence or refusal to take 
delivery, and also for a reasonable charge for the (!arc 
and custody of the goods, unless the negligence or the 
refusal of the buyer to take delivery is really a repudia¬ 
tion of the contract. [Sec. 44] 

MEANING OF UNPAID VENDOR 
Rights of unpaid vendor of goods [Sec. 45] 

An unpaid vendor (seller) of goods is a person who has sold 
goods to another and has not been paid the whole of the price. The 
Indian Sale of Goods Act provides that— 

The seller of goods is deemed to be an “unpaid seller” if— 

(a) the whole of the price has not been paid or tendered, or 

(b) when a bill of exchange or other negotiable instrument has 

been received as conditional payment, and the condition 
on which it was received has not been fulfilled by reason 
of the dishonour of the instrument or otherwise. 

The term “seller” includes any person who is in the position 
of a seller, as for instance, an agent of tJie seller to whom the bill 
of lading has been endorsed, or a consignor or agent who has hunself 
paid, or is directly responsible for the price. (Chiinanlal v. Pehladrai 
& Co., 31 Bom. L. R. 508.) 
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The rights of an unpaid seller of goods are as follows :— 

(1) The right of lien on the goods for the price, as long as the 

goods are in possession of the seller. 

(2) The right of stopping the goods while they are in transit 

after the seller has parted with the possession of them, 
provided the buyer has become insolvent, i.e., unable 
to pay his debts as they fall due in the ordinary course 
of the business. This is known as the right of stop¬ 
page in transit. 

(3) The right of resale of the goods after stopping them in 

transit and taking them back. 

(4) The right to sue for the price or for damages. 

[Sec. 4(V1 

(1) The Right of Lien [Sec. 47] 

The unpaid seller of goods, who i.s in possession of them, can 
detain the goods until payment or tender of the whole of the price, 
provided the goods have been sold without any .stipulation as to 
credit, or, if with any stipulation a.s to credit, the period of credit 
ha.s expired, or even though the period of credit ha.s not expired the 
buyer has become insolvent, i.e., unable to pay his debts. 

Lien can be exercised for non-payment of the whole of the 
price ; but no lieu cjan be claimed for anything in exce.9S of the price. 
For, example, the .seller cannot claim warehouse rent which he had 
to pay in the exercise of the lion. (British Empire Shipping Co.’s case 
30 L. J. Q. B. 229.) 

The lien of an unpaid vendor of goods is posseSSDry lien, i.e., 
a lien which depends upon the fact of pos.ses.sion, and is lost with the 
loss of possession. If the buyer has become insolvent, then the seller 
need not wait till the period of credit, if any, expires ; the seller can 
exercise his lien immediately. 

When an unpaid seller had made a part delivery of the goods, 
he can exercise his right of lien on the rest of the goods unless the 
delivery of the part was in progress of the whole, i.e., the part delivery 
was a first step towards the delivery intended to be of the whole of the 
goods. But where the part delivery is not in progress of the whole, 
the seller can exercise his right of lien over the rest of the goods. 
(Ex parte Chalmier, 1873, 8 Ch. App. 289.) Also Ex parte Cooper, 
1879, 11 Ch. D. 68 ; Whitworth’s case, 1842, 10 M. & W. 436 

An unpaid seller loses his lien on the goods (1) when he delivers 
the goods to a carrier or other bailee for transmission to the buyer 
Without reserving the right of disposal of the goods; or (2) the buyer 
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or his agent lawluUy oht^s the possession of the goods ; or (3) the 
seller abandons the lien. The unpaid seller does not lose his lien 
by reason only that he has obtained a decree for the price of the goods. 
(Houlditch V. Desanges, 1818, 2 Stark 337.) [Sec. 49] 

(2) Stoppage in Transit [Secs. 50—52] 

When the right of lien has lapsed because possession has been 
parted with, the unpaid vendor of goods gets another valuable right, 
viz., the right of stoppage in transit, i.e., stopping the goods in transit, 
riiis right can only be exercised when the buyer has become insolvent, 
i.e., unable to pay his debts in the ordinary course of his business or 
as they become due. If the buyer has become insolvent, i.e., unable 
to pay his debts, the seller can exercise the right of stoppage in 
transit as long as the goods are in transit, but not thereafter. If the 
transit is at an end, the right of stoppage in transit is lost. Goods 
rre said to be in transit as long as the buyer or the buyer’s agent or 
; fvant h as not received possession of the same. Once the goods reach 
liie hands of the buyer or his agent or servant, the transit is at an 
( Tid. If the buyer or his agent or servant obtains delivery of the 
t-o xls before they reach their destination the transit is at an end. 
It. ;d'ter the arrival of lire goods at the appointed destination, the 
i ;;! i i('r or other bailee acknowledges to the buycT or his agent that he 
ith! - catrrier or the other bailee) holds the goods on l)ehalf of the buyer 
or i lie buyer’s agent, the transit is at an end, and it is immaterial that 
a tiirther destination of the goods was indicated by the contract. 
11 the goods are rejected by the buyer and the carrier or the other 
1 ‘iiilee continues to hold them, the transit is not deemed to bo at an 
end, even if the seller has refused to receive them back. [Sec. 50] 

B, at Delhi, orders goods of A at Calontta. A consigns ana 
binvards the goods to B. On arrival at Delhi, they are taken to 
B s warehouse and kept there. B refuses to take those goods and 
stops payment. The goods are in transit, and the unpaid vendor 
can take them back. (James v. Griffin, 1837, 2 M. & W. 623.) 
When goods are deliverd to a ship chartered by a buyer it becomes a 
question depending on the circumstance of the particular case whe¬ 
ther they are in the possession of the master as a carrier or as an 
agent of the buyer ; that is a question of fact. If the ship is char¬ 
tered by the buyer or one belonging to the buyer, the transit comes 
to be at an end as soon as the goods are loaded on the ship, unless the 
seller had reserved the jus disponendi, i.e., the right of disposal of the 
goods. (Schotsmans v. L. & V. Rly., 1867, 2 Ch. 332). See Cowasji 
Thompson, 3 M. I. A. 422. Where the carrier or other bailee 
wrongfully refuses to deliver the goods to the buyer or his agent, 
the transit is deemed to be at an end. When part delivery of the 
goods has been made to the buyer or his agent, the rest of the goods 
may be stopped in transit by the unpaid seller, unless the part deli¬ 
very was in progress of the whole, i.e., was made with the intention 
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of delivering the rest of the goods also. If the part of the goods 
delivered were delivered with the intention that the rest of the goods 
would also be delivered, the right to stop the rest of the goods is lost. 
[Sec. .51] 

Where goods are agreed to be delivered at a particular place 
but the buyer then asks the seller to deliver them at a different j)lace 
the transit continues till the goods are taken by the buyer or his agent 
at that place. (Bapuji v. The Clan Line Ltd., 34 Bom. 640.) 
[Sec. .51] 

The unpaid seller can exercise his right of stopping the goods 
in transit either by taking actual possession of the goods, or by giving 
notice of his claim to the carrier or other bailee in whose possession 
the goods are. Such notice may be given to the owner of the ship 
also ; if it is given to the shipowner (instead of to the carrier or other 
bailee in possession of the goods), the notice must be so given that 
the principal could in turn, by the exercise of reasonable diligence, 
communicate it to his servant or agent in time to prevent a delivery 
of the goods to the buyer. (Kemji v. Falk, 1882, 7 App. Cas. 573.) 
W'hen the seller has given such notice of stopjjage in transit to the 
carrier or other bailee who possesses the goods, such carrier or 
bailee must re-deliver the goods to, or according to the directions of, 
the seller. The expenditure incurred in such re-delivery must be 
borne by the seller. [Sec. 52] 

The tinpaid seller’s right of lien or stoppage in transit is not 
afiFected by any sale or other disposition of the goods which the buyer 
may have made, unless the seller has agreed to the same ; provided, 
however, that where the documents of title to the goods have been 
issued or lawfully transferred to any person as buyer or owner of the 
goods, and that person transfers the document to a person who takes 
the same in good faith and for consideration, then, if such last men¬ 
tioned transfer was by way of sale, the unpaid seller’s right of lien 
or stoppage in transit is defeated (Dreyfus Co.’s Case, 1943 K. B. 40), 
and if such last mentioned transfer was by way of pledge or other 
disposition for value, the unpaid seller’s right of lien or stoppage in 
transit can only be exercised subject to the rights of the transferee. 

Where the transfer is by way of pledge, the unpaid seller may 
call upon the pledgee to have the amount secured by the pledge satis¬ 
fied in the first instance, as far as possible, out of any other goods or 
securities of the buyer in the hands of the pledgee and available 
against the buyer. [Sec. 53 (2)] 

Contract of Sale not rescinded by mere exercise of lien or stoppage in 

transit 

A contract of sale is not rescinded by the mere exercise of the 
right of lien or stoppage in transit. [Sec. 53 (1)] 
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3. The Right of Re-Sale 

When the goods which have been obtained back by the seller 
are of a perishable nature (i.f. perishable physically or in the economic 
sense), or where the unpaid seller who has exercised his right of lien 
or stoppage in transit has given notice to the buyer of his intention 
to resell the goods if the price or the balance of the price, as may be, 
is not paid up by the buyer, the unpaid seller may resell the goods 
within a reasonable time and recover from the original buyer damages 
for any loss caused to him by the re-sale ; but if any profit accrues 
from the re-sale, such profit shall go to the unpaid vendor and not to 
the buyer. If the seller resells the goods without giving notice to the 
buyer of his intention to resell and asking him to pay up the price, he 
shall not, unless the goods are of a perishable nature, be entitled to 
recover damages from the buyer for any loss occasioned on the re¬ 
sale ; nor shall he bo entitled to pocket any profits which may accrue 
on the re-sale, and the same shall go to the buyer. [Sec. 54] 

When an unpaid seller has sold the goods which he got back 
or with regard to which he exercised lien, the person buying from 
him gets a good title to the goods as against the original buyer, m 
spite of the fact that no notice of the re-sale was given to the original 
buyer. 

Unpaid Vendor’s Notice to Buyer of his Intention to resell the Goods 
if the unpaid Price is not paid up 

Address (of the seller) 

Date, 

To 

.(name of buyer 

and his address) 


Dear Sir/Gentlemen, 

I/We do hereby give you notice that I/We are desirous of re¬ 
selling the goods the price of which yet remains to be paid by you to 
me/us, and that I/we shall exercise that right of mine/ours as unpaid 
vendor/s, if the price/the balance of the price is not paid up to us 

by the..day of.19 , and that if I/We 

realize on the re-sale any lesser amount than that due payable by 
you towards the price, I/We shall recover the same from you. 


Signature of the seller/s. 
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Original Contract of Sale rescinded by the Sf^ler reselling the goods under 
power given by the express reservation of Right of Re-sale 

Where the seller expressly reserves a right of re-sale in case 
the buyer makes default, and, on the buyer making default, 
resells the goods, the original contract of sale is thereby rescind¬ 
ed, but without prejudice to any claim which the seller may have 
for damages. (Lamond v. Davall, 1847, 9 Q. B. 930.) [Sec. 54 (4)] 

4. Suit for price or damages 

Where under a contract of sale the property in the goods has 
passed to the buyer, and the buyer wrongfully neglects or refuses 
to pay the price, the seller can sue the buyer for the price of the 
goods. 

Where under a contract of sale the price is payable on a day 
fixed irrespective of the delivery, and the buyer wrongfully neglects 
or refuses to pay such price, the seller may sue the buyer for the 
price although the property in the goods has not passed and the 
goods have not been appropriated to the contract. 

When the buyer wrongfully neglects or refuses to accept and 
pay for the goods, the seller may sue him for damages for non- 
acceptance. 

Where the property in the goods has not passed to the buyer, 
and the price was not payable without passage of property, the seller 
cannot sue for the price but can sue for damages. 

Even if the seller has exercised the right of re-sale (as allowed 
him by the original contract of sale) he can sue for damages for 
any damage sufiered by him by reason of the buyer's default. 
(Narain v. Volkart Bros., A.I.R., 1946 Lah. 116.) 

Rules Relating to Sale by Auction 

The following are the rules that apply to sales by auction :— 

(1) When goods are put up for sale in lots, each lot is deemed, 

pnma facie, to be the subject of a separate contract 
of sale. 

(2) At an auction, the sale is complete and the bid is accepted 

when the auctioneer announces the completion in the 
usual or customary manner, e.g., by the fall of the 
hammer; until such completion the bidder is entitled 
to withdraw his offer. [It is also the practice to say 
“three times.” (Agra Bank’s case, 14 Mad. 235; 
Mackenzie v. Chumin, 16 Cal. 702.)] 
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(3) A right to bid may be reserved expressly by or on behalf 

of the seller, alid when such right is expressly so reserv¬ 
ed, but not otherwise, the seller or any person on his 
behalf may bid at the auction. WTien the sale at 
auction is not notified to be subject to the right of the 
seller to bid, it shall not be lawful for the seller or his 
agent to bid himself at such sale, or for the auctioneer 
to take or accept any bid from the seller or the agent 
of the seller ; and any sale which contravenes this rule 
can be treated as fraudulent by the buyer, and the 
buyer will be entitled to withdraw from the contract, 
for hke any other contract under the Contract Act it 
would be avoidable at the option of the bidder, on the 
ground of fraud. (Thornett v. Haines, 1846,15 M. & W. 
367.) 

(4) The sale by an auction may be notified to be subject to a 

reserved or upset price. 

(5) If the seller hi mself pretends to raise the price, the sale 

is voidable at the option of the bidder or the buyer. 

Sale of Goods Act is neither retrospective nor exhaustive 

The Act does not apply to transactions which took place before 
the day on which it came into force. 

Other Laws and Acts not inconsistent with the Sale of Goods 
Act shall apply mutatis mutandis, i.e., subject to quahfications and 
modifications. 

Customs and conventions override the provisions of the Act, and 
what is expressed may put an end to what is tacit or implied 

Custom has been the origin of the Mercantile Law, and even 
to-day what is in the Law is made subject to definite, reasoJiabie and 
well-established customs and usages of trade. Customs and usages 
differ in different localities. What may be a custom in the Punjab 
may not be applicable in Bombay or Bengal. Modus el conventio 
vincunt legurn (modes and convention conquer or set aside the legal 
provisions). 

WTiat is tacit in law, e.g. the implied conditions and warranties, 
may be overthrown by express provisions in the Contract. Expressum 
facit cessare taciturn. (Hone r. Muller, 1894, 7 Q.B.D. 103.) 

Bills of Sale 

A biU of sale is a document recognizing transfer of property in 
the goods from one person to another but allowing the possession t o 
remain with the transferor. (Ramsayv. Margi'ett, 1894, 2 Q. B. D. 18.) 



The following documents are considered as bills of sale :— 


Bills of sale, transfers, assignments, declarations of trust without 
transfer, receipts for purchase-moneys of goods, inventories of goods 
with receipts attached, assurances of personal chattels, agreements 
by which an equitable right or benefit to any personal property is to 
be conferred. 

The following documents are not bills of sales :— 

Assignments for benefit creditors of the assignor ; transfer or 
assignment of any ship or part thereof; bills of sale of goods in 
foreign places; bills of lading, India warrants, warehouse keeper’s 
certificate, warrants for delivery of goods; documents of title, marriage 
settlements. 


Personal Chattels 

Personal chattels are things such as furniture and other articles 
capable of being transferred by delivery, without the necessity of 
any instrument of assignment. Fixtmes and growing crops are 
included when separately assigned, but not choses in action. Govern¬ 
ment loans, securities, shares in companies, are not personal chattels. 
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CHAPTER XIX 

REMEDIES FOR BREACH OF CONTRACT 

[Secs. 73—75 of the Contract Act] 

When a breach of contract is committed, the aggrieved party- 
can sue for (1) damages for any damage suffered by him, or (2) specific 
performance of the contract, or (3) can apply to the , court for an 
injunction, or (4) sue for rescission of the contract. He can also 
resist the other side’s claim against him for specific performance 
or damages and can avoid the further performance of the agreement. 

Damages are the pecuniary' compensation allowed by a Court of 
law to the aggrieved party for the loss or injury suffered by him. 
The loss or injury suffered is known as damage. This is the differ¬ 
ence between “damage” and “damages”. 

Damages are (1) Contemptuous, (2) Nominal, (3) Compensatory 

and (4) Exemplary or Punitive. 

When the party aggrieved has suffered only nominal damage, 
or his right has only been technically injured, he can recover only 
nominal damages and the costs of the suit. 

Damages are said to be contemptuous, i.e., of an extremely petty 
amount, e.g. a penny—an anna.—when the Court finds that a breach 
has been committed, but that breach is so insignificant or petty that a 
reasonable man would not have gone to Court for a redress. The 
law does not take account of trifling things ; and, where it does, it 
awards also something of a contemptuous character, for the Court 
highly disapproves the childp i rush by the plaintiff to the Court for 
redress for a wrong which is ivally petty and negligible. 

If the aggrieved party has suffered substantial damage then he 
■will recover a sufficient sum of money as damages to compensate him 
for, the loss suffered. That is compensatory damages. 

When a party to a contract has, because of its breach, suffered 
damage which affects him or his reputation, he can recover damages, 
which, the Court will see, are in the nature of a punishment so as to 
set an example unto others. In the case of -wrongs like defamation, 
assault, battery, mayhem, trespass, it is open to the Court, if the 
injury is rendered maUciously or dehberately, to allow the aggrieved 
party damages not merely as solatium for damage suffered, but also 
something which would punish the wrongdoer. In the case, how¬ 
ever, of contracts, exemplary damages are allowed only when there 
is a breach of promise of marriage. For the loss of a prospective 
home and for mental injury suffered or caused by reason of breach 
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of the promise of marriage, the aggrieved lady will be entitled to 
recover from the person who broke the promise of marriage, subs¬ 
tantial sum as damages, and not only that but the Court may, if it 
thinks fit, allow her exemplary damages, i.e., something far more than 
substantial compensation. 

In a breach of contract, the aggrieved party is entitled to recov¬ 
er from the other party compensation for loss or injury or damage 
caused to him thereby, provided such loss or damage arose naturally 
and directly in the usual course of things from such breach or which 
the parties to the contract knew, at the time they entered into the 
contract, to be likely to result from the breach of the contract. 
This is the rule in Hadley v. Baxendale, 4 H. & C. 247) In jure 
non remota causa, sed proximo spectatur, i.e.., in law, not the remote 
cause, but the proximate (cause) is taken notice of. (Hadley v. 
Baxendale, 4 H. & C. 247.) If the damage or loss suffered by reason 
of the breach of the contract is remote or indirect no compensation 
would be allowed. (Hadley v. Baxendale, 4 H. & C. 247 ; 9 Ex. 341.) 

A contracts to repair B’s house and receives payment for that 
in advance. A repairs the house but not as’ required by B. B can 
reeover from A the cost of making the repairs conform to the con¬ 
tract. He can employ another contractor and recover from A the 
amount required to pay that other contractor. To take another 
example : A delivers to B who is a common carrier a machine to be 
conveyed without delay to A\s mill, informing B that the mill had 
stopped for want of the machine. B unreasonably delays the deli¬ 
very of the machine, and A, in consequtaice, loses a profitable con¬ 
tract with the Government. A can recover from B as compensation 
or damages the average amount of profits which v^ould have been 
earned by the working of the mill dui'ing the time the delivery of the 
machine was delayed, but he cannot recover damages for the loss 
sustained by him through the loss of the Government contract, because 
such loss was not the direct and the natural result of the delay ; and 
besides it was not in contemplation of the parties to the contract 
when they entered into the contract. Such damage, being too remote, 
cannot be recovered. Such damage is known as a special damage 
not flowing directly from the cause complained of, and so special 
damages cannot be recov^ered for such special damage. But where the 
other i)arty has been told beforehand that there is going to be a special 
advantage or a special contract and that delay would cause a loss of 
such special advantage or contract, the party causing the delay can 
be held liable as the damage was within the contemplation of the 
parties. Otherv'ise, i.e. in tlu' absence of such contemplation or 
knowledge imparted beforehand, the other party is not liable to 
special damages, but only to general damages, i.e., damages for such 
damage only as flows directly and naturally from the cause com¬ 
plained of. (See Madi'as Bailway Co. v. Govinda, 21 Mad. 172 ; 
Bamgoi)al v. Dhanji, 1928, 56 Cal. 1048.) 
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In considering the question of the cause of the damage, we have 
to consider the Hear cause and not the remote cause. Thus, where 
rats entered a ship’s hold and gnawed holes in the lead pipe of the 
bath-room on board a ship and gea water entered the hold and caused 
damage to the goeds, it was held that the insurer was liable, because 
the loss was caused by the ordinary sea-perU. It was argued on 
behalf of the insurance company that had it not been for the mischief 
done by the rats in boring the holes, the mere fact of the sea-water 
having entered, would not have caused the damage. But the Court 
held that the law being concerned not with the remote cause (the 
rats), but the proximate cause (the sea-water), gave judgement in 
favour of the cargo-owner. (See Hamilton v. Pandorf, 1887, VI, 
Asp. M. L. C. 212). 

Interest as damages 

Interest is allowed, from the date of default till the date of actual 
payment, as damages when (1) there is an agreement to pay interest 
or (2) there is a custom or usage to that effect, or (3) under the prov¬ 
isions of the Interest Act. (B. N. Rly. v. Rustomji, 1937, 65 I. A. 66.) 

Liquidated Damages and Penalty [Sec. 74] 

Parties to a contract may, at the time they enter into the contract 
stipulate that in the case of breach of contract, the party committing 
the breach shall pay the other party a fixed SUm of money ; such pay¬ 
ment may be enforced by the Court. 

When there is a breach of contract, the amount to be paid, 
in case of sxich breach, is payable to the other party even though 
actual damage or loss is not proved to have been caused by the 
breach, if the sum appears to the Court to be reasonable, but not 
otherwise ; otherwise the court can allow the aggrieved party a rea¬ 
sonable compensation not exceeding the amount fixed beforehand 
by the parties. (Nait v. I)at, 1883, 5 All. 238.) A stipulation 
that increased interest will be payable from the date of default in the 
case of payment of a debt m ay be regarded as a stipulation by way of 
penalty, i.e. in terrorein on the other party, and not as a just com¬ 
pensation to the aggrieved party. 

Under English law distinction is made between what is known 
as ‘liquidated damages’ and what is known as ‘penalty’. If the 
amomit fixed beforehand by the parties is a reasonable amount meant 
for the just protection of the aggrieved party, it is regarded as a 
valid amount of liquidated damages ; but if the sum payable is un¬ 
fairly high and in terrwem {i.e., by penalty) on the other party, 
it is known as a penalty and wnuld not be allowed by the law Court. 
In the case of a penalty, the plaintiff would be entitled only to such 
damages as he can prove as he has already suffered, as if there had 
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been no agreement whatsoever as to the amount fixed beforehand. 
But where the sum fixed beforehand is a reasonable protection of the 
Aggrieved party, and is in the nature, therefore, of liquidated damages, 
the Court cannot give anything more or less than such agreed amount. 

In India no distinction is observed as between liquidated dama¬ 
ges and penalty. The term ‘penalty’ may be used in the same sense 
as the terms ‘liquidated damages’. In India, it is for the Court to 
determine the actual amount of damage suffered by the aggrieved 
party and to allow the sum, provided, however, that the amount 
allowed by the Court does not exceed the amount fixed by the 
contract. 

A stipulation that increased interest wiU be paid from the date 
of the default may be regarded as in terrorem of the other party. 
(See also Sankaranarayana v. Sankaranarayana, 25 Mad. 343.) 
A gives B a bond for the repayment of Its. 1,000, with interest at 
12 |% per annum at the end of six months, with a stipulation that 
if default is made, interest shall be payable at 75% per annum from 
the date of the defaidt. This is a stipidation by way of penalty, 
and B can only recover from A such compensation as the Court 
w oiild deem reasonable. (Banna.Singh v. Arjan Singh, 57 Mad. L. J. 
323—P.C.) A borrows Rs. 100 from B, and gives B a bond for 
Rs. 200, payable by 5 yearly instalments of Rs. 40 each, with a sti¬ 
pulation that, if default is made in payment of any one of the instal¬ 
ments, the whole simi shall become due at once. This is also a 
stipulation bv way of penalty. (Kelchand v. Flagg, 36 Bom. 164 : 
see also 47 Mad. L. J. 833.) 

When there is a stipulation that increased interest will be paid 
not merely from the date of default but right from the date the 
bond was executed, the Court will always consider such stipulation to 
be a penalty. (See Kalachand v. Shib, 1892, 19 Cal. 392 ; Sajaji \ . 
Maruti, 14 Bom. 274 ; Nanjappa v. Nanjappa, 12 Mad. 161. Sunder 
V. Krishen, 1907, 34 (’al. 150; Trimbak v. Bhaghand, 1902, 4 Bom. 
L. R. 713.) 

It is competent to the Court to allow compound interest at the 
same rate as simple interest from the date of default when the parties 
have so agreed beforehand; but a stipulation to pay compound interest 
at an increased rate if default is made, is to be considered by the 
Court as a penalty, even though the increased rate is merely to be 
paid from the date of the default and not from the date of the bond. 
(Sunder Koer v. Rai Sham Krishen, 1907, 34 Cal. 150; see also Rao 
V. Subb.ajya, 38, Bom. L. R. 1229.) 

Duty of aggrieved party to minimise damage or loss 

The party aggrieved by the breach of contract must not aggra¬ 
vate the damage; nor should he sit lethargically. He should do 
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all he can to minimise the loss. Thus if goods were not delivered to 
him, he can buy the goods elsewhere at a fair or reasonable price, 
and then sue the defaulter for the difference between the price at 
which he bought the goods from the other seller and the original 
contract price at which the defaulting seller had agreed to sell him 
the goods if that be a lesser price. Thus if the contract price was 
Its. 100, and the buyer had to pay to the other seller Rs. 150, the 
damages he can claim from the defaulting seller would lie Rs. 50— 
the d^erence. This is the measure of compensatory or substantial 
damages. But the buyer cannot buy at a reckless price, if at the 
date of the breach the prices (in the contract commodity) have risen 
very heavily in the market. In such a case, he must wait at least 
for a reasonable time to see the prices settle down more or less to the 
normal. 


If the aggrieved party, by reason of a re-conj^ract, gets a benefit, 
the benefit goes to him ; the original defaulter—the defendant— 
cannot claim it or any part of it. (See Jamal v. Moola Dawood & 
Sons, 43 I. A. 6.) (See also Ballu v. Kishen, 43 All. 263.) 

If, in tr 3 dng to minimise the loss or damage, the aggrieved party 
incurred any expenditure, he can recover that also from the party 
committing the breach, provided such expenditure was justifiably 
incurred ; but not so if it was incurred improperly, unreasonably 
or unnecessarily. (Blanche v. L. & N. W, Rly, 1876, 1, C. P. D. 286). 
Thus a passenger who had, because of an accident, to be left by a 
Railway Company short of his destination and had to alight and go 
his way home, he is entitled to sue the Railway Company for the 
inconvenience of having to walk ; and if he chose to stay at an inn 
he could recover the expenditure for such stay. (Hamlin v. G. N. 
Rly. Co., 1 H. & N. 408) But if he preferred to walk all the way 
home (though three were inns adjoining) in wintry or windy weather, 
and if, as the result of this actm novus interveniens i.e., the 
new intervening act—of the cold weather—he contracted influenza, 
he cannot sue the Rly. Company for all the hospital bills or medical 
charges, because by having unnecessarily walked all the way home, 
he had brought in damage to his health —a damage which was not 
the natural or direct consequence of the act of the Rly. Company 
having alighted the passengers short of their destination . 

Specific Performance 

As a rule where damages are an adequate remedy, specific 
performance is not allowed. Specific performance means the actual 
performance of the promise under the contract. If A has promised 
to deliver goods to B at a mentioned date, and if at that date he 
fails to deliver the goods, B can buy those goods elsewhere ; and if 
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by such purchase elsewhere he has to pay more, he can recover such 
damage, as damages from A. But B cannot sue A, praying that the 
Court may order A to deliver the very goods, because damages are a 
satisfactory remedy, and it is not necessary to order any specific 
performance. But if the goods which A had contracted to sell to B 
be of such type that B cannot obtain the same anywhere in the 
market, the Court would allow specific performance and order the 
party committing the breach {i.e-. A) to dehver those goods to B. 

A^Tien damages are inadequate remedy, specific performance 
would be allowed. For example, A has agreed to sell a rare painting 
to B, but now refuses to deliver it to him. B can sue for specific 
porformauce, because damages would not satisfy him. The picture 
coiild not be obtained elsewlu're in the market, being a rare painting 
by some master painter, and B, who lias a fancy for it, wants it. 

Contracts involving personal skill, element of labour or volition, 
cannot be specifically jierformed, because to compel a man to do 
anything against his wish or to force him to work would be ridiculous 
and useless. For example, if a painter be compelled by the Court to 
spia'ifically perform his promise i.e., paint the picture, he would 
make (in the portrait) the promisee look like a veritable ostrich— 
may make him look amply ridiculous. 


Injunction 


An aggrieved party can sue for an injunction, i.e., an order of 
the Court restraining the wrongdoer from doing, or continuing, the 
wi ongful act complained of. 

Under the Specific Relief Act, an employer cian obtain an 
injunction, from a Court of law, restraining his employee (who had 
agreed to serve with the employer, for a stipulated period of time 
from working anywhere else in the same trade or business or work, 
during the agreed period of time. A agreed to work at a Chemist’s 
shop for a period of ,5 years. Having worked there for 2 years, he 
committed breach of contract, and took up employment with a rival 
chemist, though he had expressly contracted not to work with any) 
rival during the period of 5 years of the contract. The employer cannot 
bring a suit praying that A should be compelled to work with him, 
but he can sue for an injuction that A may be ordered to abstain 
from working with the rival chemist or with any other rival chemist 
during the remaining three years of the contract. Thus negative 
covenants, i.e., stipulations to abstain from something, can be en¬ 
forced by injunctions in fit and proper cases. 
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SPECIMEN PLAINTS 
(In a suit for damages) 

In the.. ..(state name of the Court) 

A. B. of Bombay, a Hindu Inhabitant, residing at 
Colaba, within the Fort of Bombay, and doing 
business as a merchant dealing in hardware.. Plaintiff. 

Vs. 

P. Q. of Bombay, a Hindu Inhabitant, residing at 
Byculla, outside the Fort of Bombay, and domg 
business as a merchant in machinery and in iron 
and steel goods. .. .. .. .. .. Defendant. 

A. B. the plaintiff abovenamed states as follows : — 

1. On the (date)., the plaintiff ordered of the defen¬ 
dant P. Q. 100 bai’s of Stool (state particulars)..at Rs. 

per bar, to be delivered by (state date). 

2. The defendant P. Q. has not yet delivered the said iron 
bars even though the time for delivery has passed. On the date of 
delivery of the said iron bars, the plaintiff wrote to the defendant 
asking the defendant to supply the said bars, but the defendant did 
not care to supply the said bars or any number at all of the said bars. 

3. The plaintiff, under the circumstances, bought the said 
bars from one XY, of Bombay, a merchant deahng in hardware, 

and machinery, and doing business at Mazagaon, at Rs.. 

thereby suffering damage of Rs. 

4. ‘ The contract was made and entered into in Bombay, and 
the (defendant works for gain in Bombay, and the plaintiff submits 
that this Hon’ble Court has jurisdiction to try this suit. 

5. The plaintiff prays that this Hon’ble Court may be pleased 

to pass a decree in favour of the plaintiff for Rs.(amount 

claimed as damages for the damage suffered) with interest ther )on 
at six per cent, per annum, and for the plaintiff’s costs of this suit. 

Plaint drawn by: 


Before me, 


Signature of the Plaintiff. 
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Specimen Plaint for Price of Goods Sid'd 

In the.■... (State name of the Court.)' 

A. B. of Bombay, a Hindu Inhabitant, residing at 
Girgaon Road, outside the Fort of Bombay, and 
doing business as a dealer in clothes ., .. Plaintiff. 

Vs. 

X. Y., a Mohmedan Inhabitant of Bombay, residing at 

Foras Road, outside the Fort of Bombay.Defendant. 

A, B. the plaintiff abovenamed states as follows — 

1 . On the.■.(state date) 19 , the plaintifi’ A. B. 

sold and delivered to defendant X. Y. 100 yards of cloth... 

(state particulars) at Rs. 4 per yard. 

2. Though the said goods were delivered as required by the 
defendant, the defendant has not yet paid the price therefor. 

3. It was agreed as between the plaintiff and the defendant 
that the price shall be paid on delivery of the said goods. 

4. The defendant resides at.and the contract was 

made and entered into in.and this Hon’ble Court has 

therefore the jurisdiction to try this suit. 

5. The plaintiff prays for a decree for Rs.together 

with interest at six per cent, per annum from the date of default 
tiU payment, and costs of the suit. 


Signature of the Plaintiff. 


Specimen Plaint in a suit for Specific Performance 

In the.(State name of the Court.)- 

A. B. of Bombay, a Parsi Inhabitant, residing at 

Marine Drive, within the Fort of Bombay .. Plaintiff. 

Vs. 

X. Y. a Parsi Inhabitant of Bombay, doing business, 
at Church Gate Street, within the Fort of Bombay 
as a seller in China-ware, and residing at Warden 
Road, outside the Fort of Bombay .. .. .. Defendant.. 










FORMS OF PLAINTS 


169 


A. B. the plaintiff abovenamed states as follows :— 

1. The plaintiff, on the.(date) entered into a 

contract with the defendant whereby the defendant agreed to deliver 
to the plaintiff an old China Vase of a rare and valuable type for 
Rs. 7,000, the price to be paid immediately on dehvery, and delivei y 
to be effected within a week from the date of the contract. 

2. The defendant failed to keep his promise to deliver the said 
vase, though the plaintiff personally saw him at his shop and asked 
him to deliver the said vase to him. In spite of the plaintiff s 
demand for the delivery of the said vase, the defendant wrongfully 
and without any cause or excuse refused to deliver the same, though 
the plaintiff was ready and willing to pay the price of Rs. 7,000 
agreed to be paid, and even tendered the amount at the shop of the 
defendant. 

3. The plaintiff therefore tried his best to procure a similar 
vase elsewhere, but he has not so far succeeded in procuring one of 
the type the defendant agreed to sell to him. The plaintiff says 
that the vase agreed to be sold by the defendant is a vase which is an 
old China article and difficult 'of being obtained in the market. 
The price of Rs. 7,000 wais a fair price for the same. The plaintiff 
further adds that he, having a fancy for the said vase, is desirous of 
liaving it according to the contiact between him and the defendant. 

t 

4. Under the circumstances abovementioned the plaintiff 
prays for specific performance of the said contract between him and 
the defendant. 

5. The defendant resides in Bombay and does business in 
Bombay, and the contract was made and entered into in Bombay, 
and this Hon’ble Court has, therefore, the jurisdiction to try this suit. 

6. The plaintiff prays that this Hon’ble Court would be pleased 
to order the defendant to deliver the said vase to the plaintiff upon 
the plaintiff pa 5 dng the defendant the sum of Rs. 7,000 as agreed. 
The plaintiff prays also for the costs of this suit, and for any other 
relief as the Court may think fit to allow. 


Signature of the Plaintiff. 
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Speeimen Plaint for a suit for Injunction 

In the HighCourt of Judicature at Bombay. 

A. B. of Bombay, Manager of. 

Theatrical Co., Fort, Bombay .. .. .. Plaintiff. 

Vs. 

X* Y. of Bombay, residing at Colaba, a singer 

by profession— .. .. .. .. .. Defendant, 

The plaintiff abovenamed states as follows :— 

1. By a contract dated.19 , the (defendant 

agreed with the plaintiff, to sing at his (the plaintiff’s) theatre for 
twelve months. It was agreed that she was to be paid Rs. 300 for 
each night’s performance. After singing at the theatre for some 
time, she committed breach of her contract, byrefusing to continue 
tlie singing, during the agreed term, at the plaintiff’s theatre. She 
had also given cn undertaking not to sing at rival theatres, but in 
breach of her agreement she is now singing at rival theatres, though 
the twelve months during which she had agreed to sing at the plain? 
tiff’s theatre have not yet been over. 

2. The plaintiff repeatedly requested the defendant not to 
commit breach of her agreement, and to resume singing at his 
theatre and to al)andon, for the time being, surging at rival theatres, 
but to no avail. 

3. The contraot was entered into in Bombay, and the defens 
dant is residing in Bombay and working for gain in Bombay, This 
Hon’ble Court has therefore jurisdiction to try this suit. 

4. The plaintiff wiU rely on documents a list jwliereof is hereto 
aimexed. 

5. Under the circumstances, the plaintiff prays that the defens 
dant may be restrained by an order and injunction of this Hon’ble 
Court from carrying on the singing at rival theatres. 

The plaintiff prays that the defendant may be ordered to pay 
the costs of the plaintiff. 


Signature of the Plaintiff. 





CHAPTER XX 

INDIAN PARTNERSHIP LAW 
[INDIAN PARTNERSHIP ACT, 1932] 

Indian Law of Partnership uniform with the English Law 

The law relating to partnership in India, as contained in the 
Indian Partnership Act, is uniform with the law prevailing in Eng¬ 
land, except on certian points, such as that of registration of firms. 
In order that inconvenience may not be caused to traders and persons 
in business, the legislature thought it fit to follow, as far as possible 
and practicable, the English law of Partnership. 

Indian Contract Act & Partnership Law 

The Indian Contract Act, which formerly contained the provi¬ 
sions of the law of partnership, even to-day applies niiUatis mutandis 
to firms. Where the partnership Act is silent on any point, the 
general principles of the Indian Contract Act apply to contracts 
of partnership also—as provided by the Indian Partnership Act 
iisetf. 


Main steps of progress taken by the Partnership Act 

I’he most important step in the direction of progress t iven 
by the Indian Partnership Act is that of registration of firms, thus 
mitigating the scope of fraud by partners against those of their 
own fold—by enabling the proof of partnership by the fact of 
registration. 

The Act has attempted the elaboration and clarification of the 
existing principles which are now more systematically arranged. 

The Act is neither retrospective nor exhaustive [Sec. 74] 

The Indian Partnership Act is not retrospective, i.e., it does 
not affect transactions which took place before the Act came into 
operation. [Sec. 74] 

The Act is not exhaustive. Other Acts apply mutatis mutandis. 
[Sec. 74] 

DEFINITIONS AND EXPLANATIONS 
Meaning of the term “firm” [Sec. 4] 

Under the Indian Partnership Act, a “firm” signifies the partners 
taken collectively. Every individual forming the &ni is said to be a 
partner in the firm, provided his relation is one of agency towards the 
rest of the members of the firm. If A, B and C are partners in a firm, 
the firm really means A, B and C taken together. Unlike a Corpora¬ 
tion which is a legal entity, a firm is not a legal entity. 
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Meaning of the term “Partnership”- Associations not 
Partnership [Sec. 4] 

Partnership means and involves that abstract relation of agency 
between two or more persons who have engaged in business for gain, 
having agreed to share the profits of such business. 

Partnership does not exist between members of a charitable 
society or religious association or a building scheme. (Brownlie v. 
Russell, 1883, 8 App. Cas. 235 ; Auld v. Glasgow Bldg. Society, 1887, 
12 App. Cas.. 197.) Members of a mutual insurance society are not 
partners. (Gray v. Pearson, 1870 L. R. 5 C. P. 568.) In a trade 
( ombine or protection association, the relation between the members 
is not that of partnership. (Caldicott v. Griffiths, 1853, 8 Ex. Rep. 
898.) A Club is not a partnership. (Wise v. Perpetual Trustee Co., 
& Ltd., 1903, A. C. 139). Nor is a Hindu joint family or a co-owner¬ 
ship a partnership. 

Distinction between “Partnership” and “Firm” 

Partnership is the relationship which exists between persons 
who have agreed to do a business for gain and to share the profits 
thereof under such circumstances that the one is the accredited agent 
of the rest of the members of the firm. On the other hand, the firm, 
does not mean a relationship, but means the persons who carry on 
the business of the firm as agents of each other and share the profits 
thereof. ^ 

Meaning of the expression “Third Party” [Sec. 2 (d)] 

“Third party’’ means a person or party other than a partner of 
the firm. A person who is an outsider, and with whom the firm 
contracts can be regarded as a third party. 

Meaning of the term “business” [Sec. 2 (6)] 

Business means and includes any occupation, profession, or 
trade. 


Meaning of “Act of the Firm” [Sec. 2 (a)] 

An act of the firm means an act or even an omission by aU the 
partners of the firm, or by any one or more of the partners, or agent 
or agents of the firm, which gives the right to a third party to sue the 
firm. In order that an act done may be an act of the firm, it is 
necessary that the partner or the agent doing the act on behalf of 
the firm must have done that act in Rename of and on behalf of the 
firm and not in his personal capacity ; further, the act must have 
been done in the ordinary course of the business of the firm ; it must 
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have some relevancy to the business of the firm. If it is an act 
which falls only within the private activities of the partner and does 
not fall within the business of the firm, or if it is not entered into in 
the name of the firm, it cannot be regarded as an act of the firm. 

Essentials of a Partnership [Sec. 4] 

The following are the essentials of a partnership :— 

(1) An agreement between two or more persons to do a 
business for gain ; [such agreement must be to act presently (and 
not in the future and it must be executed if a partnership is to take 
place.) Dickinson v. Valpi, 1829 10 B. & C. 128.] 

(2) Sharing of profits of the business ; and 

(3) Carrying on of the business either by all or by any of the 

partners concerned, acting for all the partners of the 
firm. [The relation between the partners should be 
one of agency, so that each partner can bind the whole 
firm by an act done in the name of the firm and in the 
ordinary course of its business. (Cox v. Hickman, 18(>0, 
8 H. L. 268 ; Bullen v. Sharp, 1865, L. R. 1 C. P. 86.) ] 

Whereas sharing of profits is essential for a partnership (Mollow 
.Co. 1872 L. R. 4 P. C. 419), sharing of losses is not essential. 

A person may become a partner under the distinct understjmding 
that he is not to share the lo.sses, but to share only the profits. 
(Raghunandan v. Hormasjee, 1927, 51 Bom. 342). ' 

The mere fact that a person is mentioned by an agreement to 
share the profits of the business does not make him a partner, for as 
laid down in Cox v. Hickman, (1860, 8 H. L. C. 268; Bullen v. Sharp, 
1865, L. R. 1 C. P. 86), the true test of partnership is agency, and 
not sharing of the profits. A servant employed on commission basis 
is not a partner ; the wife or a child of a deceased partner getting the 
share of the profits of the firm is not a partner in it; a lender of money 
to a firm who gets in consideration of the loan a portion of the profits 
of the firm is not a partner ; a previous owner, or part-owner of the 
business as consideration for the sale of goodwill or share thereof, 
is not a partner. 

The relation of partnershi^p arises not from status but from con¬ 
tract. The members of a Hindu undivided family (co-parcenery) 
carrying on a family business cannot be regarded as a firm, because 
co-parceners or members of the family get a share in the business not 
by virtue of agreement but by virtue of status, i.e. by birth in the 
family. Burmese Buddhist husband and wife carrying on business 
as such are not partners in such business. 
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/Clauses Usually Inserted in a Partnership Agreement 

The following are the clauses usually inserted in a partnership 
agreement which must bear the stamp as required in the province in* 
which the agreement is made :— 


(1) The name and style under which the business is to be 

carried on. 

(2) The duration of the partnership. 

(3) The place or places at which the parties will do the busi¬ 

ness. 

( } ^he right of each partner in, and his contribution to, 
the capital of the firm. 

^5) The proportions in which the profits are to be shared; 
and the proportions in which losses are to be borne. 
Where any partner or partners be exempted from the 
sharing of losses, a statement to that effect. 

Whether the partners can borrow money on behalf of the 
firm (especially in a non-trading firm). 

(7) Whether, and if so, the extent to which the partners can 

draw, make, accept, indorse and otherwise deal in bills 
of exchange, promissory notes, cheques, hundis, etc. 

(8) '' The name/s of the bankers of the firm. 

(9) Whether partners will be paid uiterest, and, if so, at 

what rate, on the capital for the time being standing 
' to his credit, and whether such interest shall be cumu¬ 
lative. Provisions relating to loans to the firm. 


How and where the firm ’s books of account shall be kept, 
and the right of the partners to have access to the 
same. Provisions relating to the Reserve Fund. 

(Ill/ Regarding the annual accounts and balance-sheet of the 
firm, and the name of the accountants, and the fur¬ 
nishing of a copy of the same to each of the partners. 

(12> Any provisions regarduig hohdays or vacation or leave 
to partners in turn. 



(13) Limitations and restrictions on the rights and powers 
of partners and on their implied authority to pledge 
the firm’s credit or to make the firm liable. 


(14) The duties of partners. [Whether a partner can do 
some other non-rival business or not, as long as he 
remains m the firm.] 
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(15) Indemnity to the firm against breach of stipulations in 

the Partnership Deed. 

(16) That death or insolvency of a partner shall not dissolve 

the firm. 

(13) Conditions relating to retirement of partners ; the mode 
by which a partner may retire from the firm. 

(18) Whether a new partner can be introduced, and, if so, 

subject to what conditions. 

(19) Whether a majority of partners, acting hona fide, can 

expel a partner guilty of misconduct or persistent 
breaches or conditions of the Deed of Partnership. 

(20) Conditions relating to return of premium in case of dis¬ 

solution, or premature termination of the partnership. 

(21) Power to determine the partnership in certain events, 

and those events. 

(22) Surviving partners’ option to buy up the share of a 

deceased partner in the capital and assets, and the 
terms under which the option can be exercised. 

(23) Power of partner/s to provide annuity to his/their widow/s 

and child/children. 

(24) Settlement of disputes by arbitration. 

(25) Conditions applicable to dissolution and winding—i,ip 

of the firm. How the losses are to be paid, how the 
debts due to non-partner creditors and partner-credi¬ 
tors shall be paid, how the capital shall be redistributed 
after payment of the debts, and how the surplus assets 
shall be divided among the partners. 

[Distinction between “Firm” and “Company*^ 

(1) A firm is not a legal entity (Indian Cotton Co. v. Raghunath, 
33 Bom. L. R. Ill) ; but a company is a persona legal. (Salomon 
V. Salomon & Co. Ltd., 1897 A. C. 22.) 

(2) In a firm every partner is an accredited agent of the 
rest of the partners (Cox v. Hickman, 1860, 8 H. L. C. 268); but in a 

company a member is not an agent of the other members. 

(3) In a partnership, liability is unlimited, i.e., each partner 
is liable to the extent of even his own private property for the deljts 
of the firm in the course of the business of the firm j (Baird’s case, 
1870, 5 Ch. App. 725); but in the case of a company which is limited, 
the liability of the members is limited to the extent of the amount 
remaining unpaid on the shares held by them or the amount of guaran¬ 
tee as mentioned in the Memorandum of Association of the Comjjany. 
(Prasad v. Missir, A. I. R. 1930, Pat. 321.) 
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(4) In a firm, the property may be the property of the firm 
or may even be the separate property of individual partners; but 
in a company the entire property is that of the company and not 
that of individual members. (George Newman Co., 1895, 1 Ch. 685.) 

(5) In a company a shareholder can transfer his shares subject 
to such provisions as may be imposed by the Articles of the Company; 
but in the case of a firm, a partner Cannot assign the whole of his 
share, unless there is a contract to the contrary, without the un¬ 
animous approbation of the partners of the firm. (In Russell 
Institution, 1898, 2 Ch. 72 ; Madras Urban Bank, 62 Mad. L. J. 720.) 

(6) In the case of a firm, death or insolvency of a partner, 
unless there is a f!ontract to the contrary, dissolves the firm ; but in 
the case of a company, death or insolvency of a member of the com¬ 
pany does not dissolve the comjiany. 

(7) In a firm, the number of members cannot exceed 20; or, 
in the case of a bank, 10; but in the case of a company, a private 
comjsany can have as many as 50 members, and a public (iompany 
can have any number of members. (Indian Companies Act.) 

“Partnership” distinguished from “Club” 

A club is an association of a peculiar nature. The ol)ject of 
such an association is not the acquisition of profits, but the promotioii 
of some beneficial objects, such as promotion of health, or providing 
recreation for its members. A member of a club is not the agent 
of every other member. A ihember of a club is not liable to a creditor 
of the club, except to the extent to which he took part in any con¬ 
tract concerned which gave rise to the liability. (In re St. James’s 
Club, 1852, 2 De G. Mac. G. 383.) Change of membership of a 
Club does npt affect the existence of the club, and a member of a 
club has no interest in the property of the club as a partner has in the 
property of the firm. 

“Co-ownership” and “Partnership” distinguished 

(1) In the case of partnership, a partner is the agent of the 
other partners ; but in the case of a co-ownership, a co-owner is not 
the agent of the other co-owner or co-owners. 

(2) Partnership always arises out of agreement; a co-ownership 
does not necessarily arise out of agreement. Persons may become 
co-owners by virtue of the law of succession—succeeding to property 
as co-heirs or as co-legatees—or by agreement. 

(3) Co-ownership does not necessarily involve a sharing of 
profits or losses. Partnership necessarily involves a sharing of 
profits though not of losses. 
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(4) A partner cannot, without the consent of the rest of the p<art- 
iiers, go out of the firm and put a new partner in his place unless the 
])artnership agreement allows him to do so. A co-owner, on the 
other hand, can, even without the consent of the other co-owner 
or co-owners, transfer his interest or right in the property to another 
person with the result that that other person steps into the shoes of 
the transferring co-owner. 

(5) A co-owner has no lien on the property for outlays or 
expenses or for a common debt. A partner has a lien. 

Partnership distinguished from Hindu Joint-family 

(1) A Partnership is created necessarily by agreement; but 
the joint-family co-parcenery is created by status, by birth in the 
family. 

(2) In a Joint-family, the Karta (the manager) has authority 
to contract debts and pledge the property of the family for the pur¬ 
pose of the family bu.sinessr but the other co-parceners cannnot do so. 
(\\'a,sti Ram v. Munshi, 1930 Lah. 243). In a partnership every 
partner can by his act bind the firm. 

(3) In a partnership every partner is unlimitedly liable; 
but in a Hindu joint-family the Karta is liable unlimitedly, but the 
other co-parceners are liable only to the extent of the share in the 
profits of the family business, and not to an unlimited extent unless 
they took part in the act or transaction done by the Karta or con¬ 
nived in such act or transaction. 

(4) A partnership is governed by the Partnership Act; a 
Hindu Joint-family business is governed by Hindu Law. 

Name which a Firm can take [Sec. 4; 58 (3)] 

Partners of a firm may carry on the business of the firm under 
a name which they choose to adopt, and which they can validly adopt 
under the Partnership Act. (Maugham v. Sharpe, 1864, 17 C. B. N. S. 
443.) The name they adopt is known as the firm name or the 
firm’s name. The partners intending to do a new business must not 
take up a name so identical with the name of an existing firm as to 
cause confusion or deception in the locality. A fraudulent intent 
on the part of the newcomer is not essential (N. Cheshire Co. v. 
Manchester Brewery, 1899, A. C. 83.) A difficult question that 
arises is : Can a person trade in his own name which also happens 
to be the name of a rival trader ? It appears from judicial decisions 
that the law allows greater latitude to persons who wish to trade in 
their own name than in other cases, the principle being that the law 
will not prevent a person from trading in his own name merely be¬ 
cause the similarity between his name and the name of the rival trader 
Js likely to cause confusion in the locality. (Turton v. Turton, 1889, 
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42 Ch. D. 128.) But the court would in such a case try and have the 
newcomer distinguished from the existing rival trader, e.g., by 
making the newcomer add to his name his father’s name. See also 
Jay’s Ltd. v. Jacobi, 1933, 1 Ch. 411). 

But where a man uses his own name and still fraudulently in¬ 
tends to and does make his goods represent those of another trader, 
he will be prohibited doing so, (Turton v. Turton, 1889, 42 Gh. D. 
128, 137). 

A firm, to be registered under the Partnership Act, cannot take 
up a name containing any words like : ‘Crown’, ‘Emperor’, ‘Empress’, 
‘Royal’, ‘Imperiar, ‘Empire’, ‘King’, ‘Queen’, or in other words 
expressing or implying the sanction, privilege or patronage of the 
Crown, or Central Government, or any Provincial Government, except 
when the Government signifies its consent to the use of any such 
word or words as part of the name of the firm, by order in writing 
under the hand of one of the Sec;retaries to the Government. A firm 
intending to take such name in its firm name must jietition to the 
Central Government (by delegation, the Provincial Government) 
for sanction or approval. [Sec^. 58 (3)] 

Specific performance of partnership agreement not allowed 

As a partnership agreement is one, the working of whicli is 
dependant on the ])(;rsonal inclination and volition of the parties, 
there can be no specific performance of a partnership agreement. 
(Scott V. Raymout, 1868, 7 Ecj. 112.) 

REGISTRATION OF FIRMS [Secs. 56-71] 

Consequences of I^on-registration [Sec. 69] 

In England registration of fii-ms is compulsory. For want of 
registration a partner in a firm is lialde to penalty at law. In India, 
on the other hand, registration of firms is not compulsory, and no 
fines are imposed on partners for not registering their firm. But, 
though registration in India is optional, it becomes indirectly 
necessary. Under the Indian Partnership Act, an unregistered 
firm cannot bring any siut to enforce a right arising out of a contract 
against an outsider. This makes registration of firms necessary. 
But an unregistered firm can bring a suit to enforce a right arising 
otherwise than out of a contract, e.g. for an injunction against a 
person wrongfvdly using the name of the firm, or for wrongfvd in¬ 
fringement of trade mark, trade name, or patent of the firm. Further, 
it is important to note that though a fum may not he registered ah 
initio, it can be registered even at the eleventh hour, i.e., at any 
time before the suit is filed in Court. A partner of a firm cannot 
sue his unregistered firm for damages for wrongful dismissal or for 
share of profits, unless he also asks in the suit for the dissolution 
of the firm or for accounts if the firm is already dissolved. A is a 
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partner in a firm, and is wrongfully dismissed from the firm by the 
other partners. What are his rights as against the other partners 
of the firm ? A cannot bring a suit asking merely for damages or 
share in the profits, if his firm is unregistered, but he can bring such 
a suit by adding in it a prayer for dissolution of the firm, or, if the 
firm is already dissolved, for accounts of the dissolved firm ; and in 
such a case the suit would be maintainable at law, on the ground 
that it is a suit substantially for dissolution of the firm or for ac¬ 
counts of a dissolved firm. The Indian Partnership Act does not 
affect the powers of an official assignee, receiver or the Court under the 
Presidency-towns Insolvency Act and the Provincial Insolvency Act 
to realise property of an insolvent partner. Moreover, these provisions 
of the Partnership Act do not apply to undevelojjed areas expressly 
exempted by the Central Government l)y notification in the official 
Gazette. The provisions relating to registration of firms do not 
apply to firms which have place of business in India and are situated 
in areas which, by notification of the Central Government, are 
exempted from the operation of this section. Certain undeveloped 
areas, w'here trade is in its infancy, can, under the Partnership Act, 
be exempted by the Government from the operation of the provisions 
relating to registration of firms. 

A partner cannot sue the other partners for a mandatory 
injunction to have the firm registered (Ghelabhai & Co. v. Chunilal 
& Co., 1941, Rang. 219). 

Application for Registration of a Firm [Secs. 58; 60] 

The registration of a firm can be effected thus : a statement 
in the prescribed form, accompanied by the prescribed fee, must be 
sent to the Registrar of the province in which any place of business 
of the firm is situated or proposed to be situated ; such statement 
can be sent by post or may be delivered to the Registrar of the area 
in which any place of business of the firm is, or is to be situated. 
Such statement must contain the following particulars :— 

(1) the name of the firm ; 

(2) the place or principal place of business of the firm ; 

(3) the names of any other places where the firm carries on 

its business ; 

(4) the date at which each partner joined the firm; 

(5) the name in full and the permanent address of each of the 

partners, and; 

(6) the duration of the firm. 

Such statement as aforesaid must be signed by all the partners 
of the firm or by their agents specially authorised to so sign. Each 
person signing the statement must also verify it in the manner pres¬ 
cribed by the rules under the Partnershij) Act, 
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A finn applying for registration must not have in its name any 
of the following words, namely :— 

‘Crown’, ‘Emperor’, ‘Empress’, ‘Empire’, ‘Imperial’, ‘King’, 
‘Queen’, ‘Royal’, or w'ords expressing or implying the sanction, 
approval or patronage of the Crown or the Central Government or 
any Provincial Government, unless the Government has given its 
consent to the use of such word or words as part of the firm’s name 
by order in writing under the hand of one of the Secretaries to the 
Government. 

Whenever an alteration is made in the name of the firm or in the 
location of the principal place of the business of a registered firm, 
a statement with a prescribed fee should be sent to the Registrar 
si)ecifying the alteration. [Sec. 60] 

Inspection of register of firms and of documents filed with the 

Registrar [Sec. 66] 


The register of firms shall be kept open by the Registrar for 
iirspection by any person on payment of such fees as may be pres¬ 
cribed by the rules made under the Indian Partnership Act. All 
statements, notices and intimations, filed with the Registrar, must 
be kept open for inspection, subject to siicli conditiojis and on pay¬ 
ment of such fees as may be prescribed by the rules made under the 
Act. 


Grant of copies from the Registrar of Firms [Sec. 67] 

The Registrar must on application made by a person to him, 
on payment of such fee as may be prescribed, furnish to such person 
a copy, certified under his hand, of any entry or portion thereof 
in the Register of Firms. 

Meaning of “pubiic notice” under the Partnership Act [See. 72] 

A public notice, under the Partnership Act, means a notice in 
the local official Gazette, and in at least one vernacular newspaper 
circulating in the district where the firm to which the notice relates 
has its jdace or principal of business. When the firm is registered, a 
notice must also be given to the Registrar of firms in order that the 
notice can be regarded as a public notice. 

When is public notice required? 

A public notice is required when a partner retires or is expelled 
from the firm, to the effect that he has severed his relations with the 
firm ; so also when a registered firm is dissolved. In the case also 
of a person who was a minor when he was admitted to the benefits 
of partnership, a public notice is obligatory when he attains majority; 
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such notice must be given within six months from the date of his 
having attained majority or having come to know that he was admit¬ 
ted to the benefits of the partnership, whichever date is later; 
the notice must be to the effect that he has elected to become or not 
to become a partner in the firm. For want of a public notice, the 
minor, who has attained majority will, under the Indian Lav , be 
liable for all the debts (not time-barred) of the (entire) firm contracted 
since he, as a minor, had got admitted to the benefits of the partnei - 
ship. Under the English Law, however, the infant (who had been 
admitted to the benefits of partnershij)) must elect to be, or not t(' 
be, a partner, within a reasonable time, of his having attained 
]iiajority. If he does not give the required pul)lic notice, he will be 
deemed (as in India) to have become partner and shall be liable to 
an unlimited extent for all the enforceable debts of the firm contract¬ 
ed by the firm since he became a major. 

Partnership^at Will [Sec. 7] 

When a partnership is not for a fixed duration of time it is said 
to be a. partnership at will. A partnership at will can be terminated 
at any time by notice given by a partner. So also, a partner can 
retire from his firm or dissolve it, if it is at will, at any time he so 
desires by giving notice in writing to the other partners of his inten- 
t ion to that effect. A partnership at will is deemed to be dissolved 
from the date mentioned in the notice as the date of dissolution. In 
the case of dissolution of a partnership at will, it goes without saying 
that no question of return of premium can arise. 

Whether a partnership is at will or not can ''^ten be determined 
by construing properly the deed of partnership. (Moss v. Elphick, 
1910, 1 K. B. 846.) 

Particular Partnership [Sec. 8] 

A particular partnershiji is a partnership for a particular business 
or venture. Such a partnership is dissolved when the business or 
the venture gets completed. 

A, a diamond merchant, and X, a diamond broker, agree to set 
a transaction through, by their joint labours and to share the iirofits 
resulting from their joint venture in respect of a particular packet 
of jewellery. If the relation between them be one of agency, we 
can say that there is or was a partnership between them in respect 
of that venture. (Oppenheimer v. Fraser, 1907, 2 K. B. 50.) So 
also two auditors engaged in a particular audit may be regarded as 
partners in that aiidit, though they are not at all partners otherwise 
and are in different firms of auditors. So also such may be the case 
in the case of lawyers. (Robinson v. Anderson, 1855, 20 Beav. 98.) 
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RELATION OF PARTNERS TO ONE ANOTHER [Secs. 9-17] 

(1) Partners must carry on the business of the firm for the 

common benefit of the firm, and must be just and faithful to each 
other ; and it is their duty to render true accounts bnd full information 
regarding all matters concerning the firm to any partner or his legal 
representative. [Sec. 9] 

The duty to render accounts includes that of supporting the 
accounts by proper vouchers and documents (Bharat v. Kiran, 1925 
52 Cal. 766) and of handing over to the firm monies of the firm. (Har- 
sant V. Blaine, 1887, 3 T. L. R. 689.) 

Though partners are not, strictly speaking, trustees for their 
firm or for their fellow-partners (Piddocke v. Burt, 1894, 1 (/h. 343), 
yet the mutual dealings of the ])artners must be fair and faithful. 
In societafis con.trd.ctibus fides exiiheret, i.e. in a contractual associa¬ 
tion good faith must be amply shown. 

(2) livery partner is liable to indemnify the firm for any damage 
caused to it bj^ reason of his fraud while conducting the business of 
the firm. [Sec. t O] 

(3) The mutual rights and duties of partners of a firm can be 
determined by the contract between the partners, and such contract 
may be expressed or implical, and can be varied lay exjiress or imj)lied 
consent of all the jiartners. Where the partnership agreement 
prohibited drawing of bills of exchange by any of thejiartners without 
the consent of the other jJartners, l)ut the other partners actually 
took no objection to one of the partners drawdng bills of exchange for 
some length of time, it w as held by the Court that the original deed 
of partnership was varied by implied consent by tlie passive acquies¬ 
cence by the other partners. (Const v. Harris, 1824, 1 T. & R. 496.) 
[Sec. 11] 

(4) Subject to a contract betw'een the partners, every partner 
can take part in the business of the firm and is bound to attend dili¬ 
gently to his duties in such business. Subject to a contract between 
the partners, every partner can have access to and inspect and copy 
any of the books of the firm ; any difference arising as to ordinary 
matters connected with the business of the firm can be decided by a 
majority of the partners, but every partner shall have the right to 
express his opinion before the matter is finally decided upon ; and 
no change can be made in the nature of the business, i.e. the enlarge¬ 
ment of the area of its business (1878, 8 Ch. D. 129) without the 
consent of all the partners. Having a partner’s son as apprentice 
is an ordinary matter. (Highley v. Walker, 1910, 26 T. L. R. 685.) 
[Sec. 12] 

(5) Sid)ject to a contract between the partners, a partner is 
not entitled to receive remuneration in addition to the sharing of the 
profits of the firm, for taking part in the business of the firm. Doing 
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the business of the firm is the duty of the partner, and therefore, he 
is, ordinarily speaking not entitled to any special remuneration. 
(Holme V. Higgins, 1822 1 B. & C. 74.) [Sec. 13 (a)] 

(6) Partners are, subject to a contract to the contrary, entitled 
to share equally in the profits of the firm, and have to contribute also 
equally to the losses sustained by the firm. (Pitchiah Chettiar 
V. Subramaniam, 1935, 58 Mad. 250) Profits include any benefit or 
gain derived by one or more of the partners out of the partnership 
business or property. As to what are “profits” depends on a true 
construction of the deed of partnership. (Watson v. Haggitt, 1928, 
A. C. 127.) [Sec. 13 (b)] 

(7) Unless there is a contract to the contrarv, where a partner 
is entitled to interest on the capital subscribed by him, such interest 
is payable only out of the profits of the firm. Inttu'est is allowable 
only if there is an agreement or usage to that ('Ifeet. (Gobinda v. 
Haridas, 20 C. W. N. 034.) [Sec. 13 (e) | 

(8) A partner, lending the firm for the purptose of its business 
aey jiioney, is entitled to interest tlu'reon at 0°;, ])er annum, unless 
t here is an agreement to the contrary. After dissol ution t>f the firm, 
interest will not, aonerallv sjjeaking, be allowed. (Watney v. \V(\lls. 
1807, 2 Oh. 250.)' Sec. 13 (d) 

(9) Sui)ject to a. contract to the contrary, it is the duty of the 
firm to indemnity a partner for f)ayments made, and liabilities in¬ 
curred by him— 

(i) in the ordinary and proper conduct of the business of the 

firm, and 

(ii) ill doing an act, in an emergency, for protecting the firm 

from loss or damage, provided the jiartncu' did the act 
as a, man of jirudenco in his own case under similar cir- 
(aimstances would do, and would be expected to do. 
[Sec. 13 (e)] 

A partner cannot claim indemnity for an unauthorised 
outlay though useful. (Dipchand v. Kishnibai, A. I. R. 1928 Sind 
133.) 

(10) Under Sec. 13 (f), subject to a contract to the contrary, 
it is the duty of a partner to indemnify his firm for any loss or 
damage caused by him to it by his wilful wrong-doing while doing 
the business of the firm. (See Banwarilal v. Shaikh Sukrulla, 1940, 
19 Pat. 1) 

(11) Subjeetto a contract to the contrary between the partners, 
the property of the firm includes all property and rights and intrests 
in what is originally brought into the common stock of the firm or 
.acquired later by purchase or otherwise by the firm or for the firm 
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or for the purpose and in the course of the business of 
the firm ; property includes the goodwill of the firm. Unless the 
contrary intention appears, the projjerty and rights and interests in 
propert^y aciquired with money belonging to the iirm are deemed to 
have been acquired for the firm. In c-x parte Hinds, (1849, 3 De. G. 
& Sm. 613), a partner in an unauthorised manner used the funds of 
the firm in purchasing shares in a railway company, it w-as held that 
the shares were the property of the firm. See also Sudarsanam v. 
Narsimhulu, 1902, 25 Mad. 149. [Sec. 14] 

[Goodwill implies the advantages and the good rc^putation that 
the film has acquired by reason of its having been run by its partnej’s 
in a competent and efficient manner or by reason of its long-standing 
and popidarity in the Jo(;ality. It is because of this that goodwill 
is regarded as a jiroperty of the firm and is subject of sale.] For a 
judicial definition, see Churton v. Douglas, 1859, John 174, 188. 

(12) Su))ject to a. contract to the contrary betw'een the partners, 
the property of the firm is to be held and used by the partners solely 
for the purpose of the firm’s business ; it cannot be used for the 
benefit of any individual partner. [Se<'. 15] 

(13) Subject to contiact between the partners, if a partner 
gets any profit for himself from any transaction of the firm or by 
using the pi'opoi’ty or the business connection of the firm or the name 
of the firm, he shall be liable f o render account for that profit, and 
shall have to pay it up to the firm ; (Kutilira v. Lambert Ltd., 1913, 
108 Ij. T. E. 565) and if a jjartner carries on any luisiness competing 
with that of tlie firm, he shall, subject to a ctontiact to the contrary, 
pay to the firm all })rofits made by him in that l)usiness because no 
partnei' can carry oil a competetive business. (Dean v. Mac Dowel. 
1878, 8 Ch. D. :U5.) [8ec. 16] 

(14) Subject to a contract betw'cen the jiartners, wdien a change 
occurs in the constitution of a firm, the right and liabilities of the 
partners inler se in the newly constituted firm remain the same as 
they were immediately before the change in the constitution of 
the firm; (Dawood v. Mohideen, 1937 2 M. L. J. 760); and where 
a firm was constituted for a fixed term and continues to carry on 
business after the expiration of that term the rights and liabilities 
of the partners inter se remain as they were before the expiry 
of the term for which the firm was formed. Where a firm cons¬ 
tituted to do one or more types of business or undertakings carries 
out other types of businesses or undertakings, the rights and liabilities 
of the partners inter se, with regard to the other businesses or under¬ 
takings, shall be the same as in the case of the original business or 
undertakings. [Sec. 17] 

Agreements in Restraint of Trade 

Though as a rule, agreements in restraint of trade are void, 
there are exceptions made in the case of partnership. The relation 
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between partners of a firm is such that a partner cannot carry on a 
business to compete with that of his firm ; but he can do any numlier 
of other non-competing businesses, unless he has agreed not to do any 
business other than that of the firm. If a partner contracts that 
as long as he remains a partner in the firm concerned he will not do 
any other type of business whatever, such contract will be valid, in 
spite of the Indian Contract Act otheiwise providing : in such a case 
the partner will be restrained from carrying on a business other than 
that of the firm in which he is a partner. (Dean v. Mac Dowel, 1878, 
8 Ch. D. 345.) Secondly, when there is an agreement between the 
partners of a firm that any partner who ceases to be a partner will 
jiot carry on any business similar to that of the firm within a specified 
or agreed period or within specified local limits, such an agreement 
would be valid provided the restrictions imposed are reason al)le. 
The restraint should not be for a long periodof time; if the restraint is 
with regard to locality, the area should not be too large to be allov ed. 
As to the reasonableness of the area, the nature of the business and 
the extent of its customers shall ha ve to be considered ; the wider 
the extent to which its customers arc found, the wider will be the 
restraint allowed. 3’he third exception will now be stated : partners 
can, upon or in anticipation of the dissolution of the firm, agree that 
some or all of them will not carry on a business Similar to that of the 
firm within a specified period or within a specified local limit; such 
an agreement also would lie valid provided the restraint with regard 
to the period of time or the locality is not unreasonable. [vSecs. 11 (2); 
36 (2); and 54] 

Any 23artner may, when the goodwill of his firm is sold, validly 
agree with the buyer'of the goodwill that he (such i)artner) will not 
cany on any similar business within a specified period or within 
specified local limits. Such agreement would be regarded as valid 
if the restrictions imposed ai'e reasonable. There must be a goodwill 
attached to the business; if the business had really no goodwill, 
then the mere use of the word “goodwill” in the agreement will not 
validate the contract otherwise void as being in restraint of trade. 
Whether a business really has a goodwill or not is a question of fact. 
(Attorney General V. Bowden, 1912,1 K. B. 539.) 

The restraint must be reasonable, i.e., really required for the just 
protection of the covenantee (Nordenfelt v. Maxim Gun Co., 1894 
A. C. 535). Reasonableness as to the local limits is judged by the 
nature of the business and the extent of its customers. The wider 
the scope of the business and the larger the area to which its customers 
are spread the larger is the scope of restraint. (Kalu v. Saran, 13 
Cal. W. N. 388.) 

RELATIONS OF PARTNERS TO THIRD PARTIES [Secs. 18-30] 
(1) The extent to which a Partner is an Agent 

It may be said that partnership is but a species of agency. 

(Chum V. Eduljee, 8 Cal. 678.) Pothier says that partnership is a 
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species of agency. [Sec. 18] Contractus societatis, non secus ac con¬ 
tractus mandati. Each partner is proepositus negoties societatis, i.e., is 
deemed to be a negotiator in the partnership. A partner, being an 
accredited agent of the firm for the purpose of the business of the firm, 
can make liable the firm by his acts done in the name of the firm and 
in the ordinary course of the business of the firm. But the authority 
of a partner to bind the firm which is implied by the law, does not 
extend, unless exprf^ssly provided by the Partnership agreement, 
to the following matters :— 

(a) The submitting of a dispute, relating to the business of 

the firm, to arbitration. Bhagwanji v. Hiraji, 34 
Bom. L. B. 1112 ; Akbarv. Nath, 11 Cal. L. J. 658; 
Indur V. Kandadai, 26 Mad. 49. 

(b) Opening of a banking account on behalf of the firm 

in the name of the partner. (Alliance Bank, 1871, 6 
( '. P. 433.) [A partner can 0])en al)a iiking account in 
tlie name of the linn, but not in his own name except 
with the sanction of the other partners.] 

(c) Compromising or abandoning any claim or portion of a 

claim which a firm may have against a thiid party 
(an outsider). 

(d) Withdrawal of a suit or proceedings filed on behalf of the 

firm. 

(e) Admission of any liability in a suit or proceedings against 

the firm. 

(f) The acquisition of immovable property for the firm. 

(Clements v. Norris, 1878, 8 Ch. D. 129.) 

(g) Transfer of any immovable j)roperty belonging to the 

firm. (Peareyalal v. Misri, 1940, All. 674). 

(h) Entering into partnership on behalf of the firm. (Single- 

ton V. Knight, 1888, 13 App. C. 783.) [See. 19] 

In addition to the restrictions on the implied authority of a 
partner which the law' has imposed, as seen above, the partnership 
agreement may also further curtail the implied authority of a partner. 
But the outsider is not bound, unless he otherwise know's, by any 
such private contracts between the partners ; an outsider is entitled 
to sue the firm, and the firm cannot contend that the particular 
partner who contracted on its behalf had no power to enter into that 
contract. [Sec. 20] 
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(2) Power to Borrow Money on Behalf of Firm 

In the case of a trading firm, a partner of the firm can 
borrow money on behalf of the firm (Saremalv. Kapurchand,48Boni. 
176); but in the case of a non-trading firm, unless the power to borrow 
is given expressly by the partnership deed, a partner cannot borrow 
money or pledge property of the firm, on behalf of the firm so as to 
bind the firm unless allowed by the firm. (Saremal v. Kapurchand, 
48 Bom. 176.) The implied authority of a partner in a trading firm 
extends also to drawing and accepting bills of exchange and making 
and endorsing promissory notes. 

The implied authority of a partner allows him to draw and 
accept bills of exchange, if his firm be a trading firm ; but not so if 
the firm is a non-trading concern. Each of the partners in a trading 
firm is liable upon a bill drawn by a partner in the recognised trading 
name of the firm, for a transaction incidental to the birsiucss of the 
firm, although his name docs not appear upon the face of the instru¬ 
ment, and although he be a sleeping and secret partner. ( Bunarsoe 
Das V. Gholam Hossein, 1870,13 Moo. I. A. 358.) So ' also Motilal v. 
I'liao Bank, 28 All. L. .1. 1358. The .same i)rincij)l(5 applies to mak¬ 
ing and endorsing of iiromissory notes (Itala Bingh v. Bhagwan 
Singh, 1924, 2 Bang. 367). A bonn fide holder of a bill of exchaiige 
can sue all or any of the other partners though the bill was drawn or 
accejhed hi fraud of the other partners. (Wiseman v. Easton, 
1863, 8 L. T. 637.) 

An admission by a partner may or may not bind the firm. 
Much depends upon authority express or implied given him by the 
firm. (Premji v. Dossa, 10 Bom. 358.) 

[A firm is called a trading firm when its business includes or 
consists of buying and selling of commodities. (Saremal v. 
Kapurchand, 48 Bom. 176), e.^. a business of buying and .selling 
copper and brass utensils.] 

A firm ofsohcitors is not a trading firm, and it is not usual for a 
partner to draw, accept or indorse bills of exchange without the 
consent of the other sohcitors, and it is not within the ordinary 
course of their business to do so. 

A partner may employ assistants and servants for the business 
of the firm. (Drake v. Beckham, 1843, 11 M. & W. 315.) Even 
in a non-trachng firm a partner has iinphed authority to bind his 
firm by drawing cheques on behalf of the firm ; but a partner in a 
non-trading firm cannot bind his firm by drawing a post-dated (beque 
for that would be similar to drawing a bill of exchange which could 
not ordinarily be done in a non-trading firm. (Forster v. Mackreth, 
1867, 2 Ex. 163.) 
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(3) Effect of Fraud of a Partner 

When a partner acts in fraud of his co-partners who do 
not know anything about the act, the co-partners cannot be held 
liable for the act of the fraudulent partner, if the outsider connived 
or colluded with th(; fraudulent partner ; (Veeraswainy v. Ibramsa, 
19 Mad. L. J. 221); but the firm cannot evade liability for the act of a 
partner, if the act was done within the scope of the partner's authority, 
by saying that the partner was acting in his own interest or was 
committing a fraud on the firm, provided the outsider did not know 
that the partner acting on behalf of the firm was acting fraudulently. 
(Hambro v. Burnand, 1904, 2 K. B. 10.) 

(4) Authority of Partners in Emergencies 

In an emergency a partner can do all such acts for ]irotecting 
the firm from loss or damage as would be done by a person of ordinary 
piudence, in his own case, ar;ting under similar circumstances ; and 
such acts properly done by the partner in an emergency, bind the 
firm. [Sec. 2lj 

(5) Act of the Firm 

In order that an act of a partner may bind tne firm, it is 
necessary to show that the act was done in the name of the firm 
or in a manner expressing or implying an intention that the firm would 
be held liable. See Worcester Corn Exchange Co., 1853, 3De G. M. & 
G. 180 ; Kasam Khan’s case, 28 Cal. W. N. 824; Nath v. BagCvSwari 
Kani, 1928, Cal. 57 ; Gordhandas v. Raghuvirdasji, 34 Bom. L. R. 
1137. [See. 22] 

(6) Effect of Admissions or Representations by Partners 

Any admission or representation made by a partner regard¬ 
ing the affairs of a firm can be regarded as .evidence against the 
firm, even though made in fraud of his co-partners, provided such 
admission or representation was made by the partner in the ordinary 
course of the business of the firm. (Moore v. Knight, 1891, 1 Ch. 
547.) [See. 23] 

(7) Notice to the Firm 

Notice given to a partner, who habitually acts in the business 
of the firm, with regard to any matter relating to the business 
of the firm operates as notice to the firm, unless the circumstances 
reveal a fraud on the firm committed by or with the consent of that 
partner. (Williamson v. Barber, 1877, 9 Ch. D. 529.) Notice given 
to a clerk who receives notices or to an agent of the firm operates as a 
notice to the film. [Sec. 24] 
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(8) Liabilities of Partners—Including Dormant Partners 

Every partner is liable, jointly as also severally, for all acts 
of the firm done while he is partner. The liability is xinlimited 
and extends even to the private property of the partner concerned. 
Even a dormant or secret partner, i.e., a sleeping partner who does 
not take active part in the bn.siness of the firm and who may not be 
even known to outsiders as a partner of the firm, is liable for the acts 
of the firm, provided such acts are binding on the firm. But a dor¬ 
mant partner who retires from the firm and who does not give 
public notice of his retirement is not liable for the acts of the firm 
(done after his retirement) to any person who dealt with the firm 
without at that time having known the dormant partner to be a 
partner. [Sec. 25] 

(9) In the case of a dormant partner, public notice of his 
retirement, if he has retired, is required to free him from liability for 
acts of the firm done after he retired from the firm or after he ceased 
to be a partner; l:)ut he is not liable, even if he cbd not give such notice, 
to such persons who dealt with the firm without having known liim 
to ho a partner. 

-.i- 111, tr 

(10) When, by a partner’s wrongful act or omission done in the 
course of the business of the firm or done with the authority of the 
other partners, loss or injury is caused to any outsider, the firm is 
liable to the same extent as the partner himself. [Sec. 26] 

For the negligence of a partner in the ordinary course of the 
business of the firm, the other partners are liable. (Mellors v. 
Shaw, 1861, 1 B. & S. 437.) Thus where the managing partner in a 
coal mine kept the shaft unguarded and a workman was injured, due to 
that, it was held that the other partner was as much liable for dama¬ 
ges as the negligent partner. (Mellors v. Shaw, 1861, B. & S. 437). 
But the firm cannot be held liable for a wrongful act, default or 
negligence, which is not in the ordinary course of the firm’s business, 
c.gr. for a trespass by a partner in which the other partner never took 
part before or after the act. (Patrie v. Lament, 1841, Car. &M. 93.) 
See also Alimedbhai v. Habib, 28 Bom. 226 ; Munshi v. Kumar, 
12 Cal W. N. 716. 

(11) When a partner acting within his authority receives money 
or property from an outsider and misapplies that money or property, 
or when a firm, in the ordinary course of its business receives money 
or property from an outsider and the money or property is mis¬ 
applied by any of the partners when in the custody of the firm, the 
firm is liable to make good the loss to the outsider. [Sec. 27] 

The receipt of money by a partner acting within the apparent 
authority of an agent, or by a firm in the course of its business, from 
a third party, makes the entire firm liable for any misapplication 
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by the partner or any of the partners of the firm, however 
innocent the other partners may have been, because a partner being 
the accredited agent of the firm can by his act bind the principals, 
viz., all the other partners, no matter however unaware of the tran¬ 
saction or the mischief. But, if the money is received by a partner 
not within the scope of his authority or the business of the firm, the 
other partners cannot be held liable, unless they took advantage of the 
transaction or received the money. (Mara v. Browne, 1895, 2 Ch. 69.) 
But what if the money received by a partner is misappropriated by 
the partner before the same has gone into the custody of the firm ? 
If, in such a case, the money was received by the partner in the name 
of or on account of the firm and in the ordinary course of its business, 
the other partners can be held liable in civil law', for the misajiplication 
l)y the partner who received the money, though the other partners 
were absolutely xuiaware of such receipt. But if the money was 
received by the partner concerned on his owui account, and not on 
account of the firm in its business, then tlie other partners who are 
innocent cannot be held liable to make good the monej'^ because the re¬ 
ceiving partner could not be said to have acted as the agent of the firm 
on that occasion. (Basiruddin v. Sm ja Kumar, 1908, 12 (’al. W. N. 
716.) 

In the business of lawyers known as solicit ors, it is not within 
the ordinary course of their work to receive from a client money for 
investing the satne in some good secairity as soon as the receiving 
partner can do so, unless the other jjartners allow the receiving part¬ 
ner to so accept the money. In such a case if the j)artner who recei¬ 
ved the money misapprojjriates the monejs the other innocent part¬ 
ners cannot lie held liable. (Harman v. dohnson, 1858, 2 11. & B. 61.) 
And it is not within the business of a firm of solicitors to keep in cus¬ 
tody bearer bonds. So, if without the consent of the other partncTs 
one partner receives and keeps l)earer bonds in the firm and in the 
name of the firm, the other partners who are not aware of the tran¬ 
saction, cannot be held liable if the partner concerned misappro¬ 
priates the bearer bonds. (C'leather v. Twisden, 1885, 28 Ch. D. 340.) 
So also a taking of money by a solicitor j)artner from a client of his 
film under the pretc'xt that the money was recpiired as a loan by 
another client of the firm w'as held not to be within the ordinary course 
of a solicitors’ business. (Plumer v. Greogory, 1874, 18 Eq. 621.) 
It is not within the ordinary course of business of a firm of solicitors 
to receive purchase money of their client or money due to the client on 
mortgage, and the rest of the })artners cannot be ordinarily held Liable. 
(Bourdillon v. Roche, 1858, 27 L. J. Ch. 681). But it is within the 
ordinary course of the business of solicitors to receive money in con¬ 
nection with a s})ecitic investment or mortgage (Harman v. Johnson, 
1853, 2 E. & B. 61.) Receiving money for payment to the creditor 
of the c lient of the firm is also w ithin the ordinary course of a part¬ 
ner’s authority in a firm of scjlieitors. (Earl of Dundonald v. Master- 
man, 1868, 7 Eq. 504.) 
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Though an act be not within the ordinary scope of the business 
of a. firm it may by estoppel be binding on all the partners of the firm, 
i.e., by reason of the firm having in the past knowingly allowed such 
acts. The firm can be said to have created a course of conduct inter .sc 
the partners allowing any of them to bind the firm by similar acts 
thereafter also. (Rhodes v. Monies, 1895, 1 Ch. 236.) Thus where 
a person asked his solicitor, a partner in a firm of solicitors, to find 
out a lender of money who would advance money to him on the mort¬ 
gage of his estate, and the solicitor did find out one of his other clients 
to lend the money, but dishonestly told the borrower that the lender 
wanted some handy security, and the borrower deposited with the 
solicitor certain share warrants to bearer which the solicitor then 
misapproxDriated, and the solicitor then absconded, it was held by 
the Court that the other partners, though absolutely unaware of the 
transaction and though innocent, were liable, because though the 
act of their partner was not in the ordinary course of the business of 
the firm of solicitors yet the firm had by the conduct of its partners 
created such a liability, having in the past entered into several such 
transactions with full knowledge. Estoppel then applied as against 
them, and they were held liable to make good the loss caused to the 
fu’m’s client, by reason of their partner’s wrongful act. (Rhodes v. 
Monies, 1895, 1 Ch. 236.) 

Eor acts done l)y a partner not within the ordinary scope of the 
business of the firm, but on his own account or outside the scope of the 
firm’s business, the other Jiartners cannot be held liable. Thus where 
a customer of a firm dejiosited with his firm (bankers) for safe custody 
a 1)0X containing some securities and later made a loan of those secu¬ 
rities to one of the j)artners in the banking firm (and not to the firm— 
nor on its behalf) for his personal purpose and that J)artner jdaced 
in the box certain shares as security for the loan of the secuiitifjs, and 
afterwards took out of the box the shares and used them away for his 
own j)urx)ose, the other jjartners who were not aware of the tran- 
saetion were held free from liability, though the box and its key were 
in the firm’s j)ossession, because the loan was made not on behalf of 
the firm or to the firm but to the partner personally. (Ex parte Eyre, 
1843, 1 Ph. 227.) 

(12) Partnership by Estoppel, Representation/Holding out [Sec. 28] 

Any person who expressly or by conduct represents himself, 
or knowingly allows himself to be represented to be a partner in 
a firm, is liable, as if he were really a partner in the firm, to any person 
who on the faith of such representation gave credit to the firm, wlu*- 
ther the jierson rejiresenting himself or rejiresented to bo a partner 

does or does not know that the representation has reached such person 
so giving credit. He will be liable on the j)iincij)le of holding-out, 
representation, estoppel, ostentation, acquiescence. (Bond v. Pit- 
tard, 1838, 3 M. & W. 357.) 
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(13) Name of the Firm used after death [Sec. 28 (2)] 

When after a partner’s death the business of the firm is 
continued in the existing name of the firm, the continued use of that 
name or the name of the deceased partner as the part of the name 
of the firm shall not of itself make the legal representatives of the 
deceased partner or his estate liable for any act of the firm done after 
his death. 


(14) Minor attaining Majority [Sec. 30] 

A minor who was admitted to the benefits of a partnership 
diirin liis rninoritj^ most, within 6 months 1‘rom the date of his attain¬ 
ing mMjority or of his obtaining the knowledge that he was admitted 
to the benefit of partnership, whichever date is later, give public 
notice that he has elected to become! or that he has electecl not to be¬ 
come a partner in the firm; if he elects to be a partner, or if he fails 
to give piibJic notice to the eff(!ct that he does not elect to be a part¬ 
ner, hc! •, onld be liable her the debts of the firm contracted since 
the t me he was admitted to the benefits of the partnership. Under tlio 
English law, th(! liiibility of the minoi- on attaining majority would 
arise, fijr his having failed to giv(! i)ublic notitie, for debts of the 
firm contracted since the time he attained majority, but not for debts 
contracted Avhile he was a minor. Under the Indian law it is dift'er- 
ent and the liability is also for all acts done during the minority. 
According to the English law, the public notice must be given within 
a reasonable time (not six months as in India). 

Partnership by Holding—Out (Representation—Ostentation—Reputa¬ 
tion-Acquiescence—Conduct [Sec. 28] 

I^\Tien a person who is not really a partner falsely represents to 
another person that he is a partner, and that person or an outsidcir 
enters into a contract with the firm with regard to which the re¬ 
presentation was made, giving credit to the firm on the strength of 
such false representation, such person or the outsider, as the case 
may be, can sue the person who pretended to be partner though he 
was not really a partner of the firm. Likewise, if a person knowingly 
allows partners of a firm to falsely represent to an outsider that he 
is a partner in the firm, he will be liable as if he really was a partner, 
if the outsider gave credit to the firm on the faith of the representation 
that he was a partner. A knows that X and Y, partners in a firm, are 
falsely representing to the members of the public that A is a partner 
in their firm. A must give notice in the locality denying that he is a 
partner ; if he does not take steps to disestablish what the partners 
have been wrongfully doing, he would be liable to any third party 
who hona fide deals with the firm on the faith of the representation 
that he is a partner in the firm. This is said to be partnership by 
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estoppel or reputation or ostentation. When a person falsely re¬ 
presents to others that he is a partner, he will be regarded as a part¬ 
ner by reason of such false holding-out; in such case it will be known 
as a partnership by holding out or by false pretentions or represen¬ 
tation ; and the person who made such false representation woidd be 
estopped from denying in a Court of law that he was a partner at 
the time the outsider contracted with the firm. (Bond v. Pittard, 
1838, 3 M. & W. 357.) 

Words or conduct, falling short of an unequivocal representation, 
cannot be regarded as sufficient to create a partnership by estoppel. 
Thus the mere declaration of an intention to become a pfirtner is not 
sufficient to cause a partnership, by holding out. In such a case, 
before dealing with the firm, the outsider must make a sufficient 
inquiry and ascertain whether the person, uiio had expressed his 
intention to become a partner in the firm had actually become one 
or not; otherwise he cannot hold that person liable as a partner of 
that firm. (Low v. Bonverie, 1891, 3 Ch. 101 ; Bourne v. Preeth, 
1829, 9 B. & C. 632.) 

The representation that one is a partner in the fir m concerned 
need not have come directly ; it is sufficient that A stated to B that 
he was a partner in the firm concerned, and that B repeated that to 
C or C to X, Y and others. If C, X, or Y, honestly relying on B’s 
statement, delat with the firm, then A is as much liable as if he him¬ 
self had directly made the statement to the plaintiff, because A, 
the person making the statement, either intended it to be repeated, 
or he knew or ought to have known, that the statement was likely 
to be repeated. (Dickinson v. Valpy, 1829, 10 B. & C. 128.) 

Sub-Partnership—The Rights of Sub-Partner [Sec. 29] 

A sub-partnership is, so to say, a partnership within a partner¬ 
ship. A, B andC are partners in a firm. A has a four-anna share 
in the firm. Now A takes one P to share with him 2 annas out of 
the 4 annas as his share that he gets from the firm. This is called a 
sub-partnership, by reason of A having agreed to give a portion of his 
share to P. P is a sub-partner, and can claim the agreed share; 
but he can have no right against the main firm to take part in or to 
interfere with its business or to examine its accounts. See Seodayal v. 
Joharmull, 1923, 50 Cal. 549; and Chetti v. Chetti, 36 Mad. L. J. 
611. So long as the main partnership continues to function, the 
sub-partner cannot ask for accounts of its business. ( Watts v. 
Driscoll, 1901, 1 Ch. 294.) P, the stranger, who has become sub¬ 
partner with A, cannot be regarded as a partner of the main firm ; P 
is only a partner with A. If the main firm is dissolved, or if A the 
transferring partner ceases to be a partner in the main firm, the 
transferee can, as against the remaining partners, receive the share 
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of the assets of the firm to which the transferring partner is entitled^, 
and for ascertaining that share he can also demand an account as 
from the date of the dissolution of the main firm. 

The sub-partner or transferee is subject to all equities existing 
between the firm and the transferor. See also 1868, 3 Ch. App. 703. 

The position of a minor admitted to the benefits of partnership 

With the unanimous approbation of the partners of the firm, a 
minor can l)e admitted to enjoy the benefits of partnership but he 
cannot become a partner. (Mandal v. Krishnadlian, 49 Cal. 560.) 

'^Ihe law relating to this tojiic has already been discussed while 
dealing with ‘capa(;ity of partitas to contract', under note deahng with 
the law on Minori^, and Partnership. (See the notes under the Law of 
Contracts.) 

A minor admitted to the benefits of partnershiii can claim the 
agreed share of the profits and of the ])ropcrty of the firm, and can 
have inspection of the accoxxnts of the firm (butnotl)ooksof the firm) 
other than the account books which the partners also can have 
access to. But the minor cannot actually sue the partners for 
an account or for the share due to him in the projxerty or profits of 
the firm, except while severing his connection with the firm, in 
which case the other partneis or any ])artiu'r entitled to dissolve the 
firm upon notice to other partners may elec t (iji such suit by the 
minor) to dissolve the firm, and then the (burt shall proceed with the 
suit as one for dissohition and acc-ounts betwetui the partners ; and 
then the amount of the share of the minor shall be determined a long 
with the shares of the paitners. 

A minor sharer's share can l)e made liable for the acts of tixe 
firm, but the minor is not personally liable for ai\y such act. 

[As in England, in Incba, the minor admitted to the Ixeiiefits 
of partnership cannot during his minority be adjudged an insolvent. 
(Re Malji, 7 Bom. 411 ; Mandal v. Glhose, 42 Cal. 225.) Persons 
who are majors in the firm can be adjudicated insolvent, but a minor 
cannot be declared insolvent.] 

A minor’s guardian cannot, on Ixehalf of the minor, enter into 
a contract of partnership with an outsider so as to make the minor 
a partner with the outsider, for a minor cannot be a partner. (40 Mad. 
L. J. 153). 

Introduction of a Partner in a Firm—Liability of a New Partner 

[Sec. 31] 

Si’bject to a contract between the partners no person can be 
introduced as a partner into the firm without the approbation of all 
the existing ixartners. Because the liability of the partners is 
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unlimited, it is of the utmost importance that a person must kn ow 
beforehand his partner, and it is for this reason that, unless otherwise 
arranged between the partners themselves, a partner cannot thrust 
upon the remaining partners while going out, a person whom they 
do not know. 

A person who is introduced as a partner into a firm is not 
liable for any act of the firm done before he became a partner, unless 
before he became a partner he was admitted to the benefits of the 
partnership during his tninority (in which case he will be liable for 
all the debts of the firiri done since he was admitted to the benefits 
of the partnership, provided such debts are not tirne-barred), or 
unless he agrees to be liable for the debts ijicurred by the firm before 
he became a par tner (in which cas(; he will be liable inter se the part¬ 
ners but not to outsiders). (Itussa Engineering Works, 1925, 49 Mad. 
930.) 

Retirement of a Partner [Sec. 32J 

A partner can retire in accordance with an express agreement 
by the partners, or with the consent of all the other partners ; but 
if the partnei'sliip be at will, i.e., not for a fixed period, a partner can 
retire at any time at his option by giving notice in writing to all the 
other partners of his intention to retire. 

A retiring partner may be exempted from liability to any out- 
aitler for acts of the firm donti before his retirement by an agreement 
express or implied made by him with such outsider and the partners 
of the reconstituted finn. A, who is a partner in a firm, retires from 
the fiirn ; before he I’ctires, the firm had done aji act for which it be¬ 
came liable to X. Now whem A retires. A, X, and the remaining 
partners of A, enter into an agreement whereby A, the retiring part¬ 
ner, is exempted from liability which the firm had incurred while A 
was a partner. Such agremnent being valid at law, A the retiring 
partner will no longer be liable to the outsider, and the outsider’s 
only claim would be against the remaining partners. 

Tn spite of the retirement of a partner from a firm, he and his 
firjn Avili remain liable to third parties for all acts of the firm done 
after the date of his retirement, unless and until public notice is 
given of the retirement. (Scarf v. Jardine, 1882, 7 App. Cas. 345.) 
For the meaning of ‘public notice’, the reader may turn to the open¬ 
ing portion of this Chapter dealing with definitions and explanations. 
But a retired dormant partner is not liable to any outsider who deals 
with the firm without knowing that he was a partner, because in such 
a case the outsider could not be said to have given credit to the firm 
on the strength of the retirtsd partner functioning as a partner of the 
firm. A dormant partner who was not known to the outsider (plaintifl) 
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cannot be held liable lor an act of the firm done after he ceases to 
be a partner though no public notice has been given to the effect that 
he ceased to be a partner. 

Expulsion of a Partner [Sec. 33] 

If the partnership agreement gives any majority of the partners 
a power, in the exercise of good faith, to expel from the firm any 
partner, for some justifiable reason, such majority of the partners 
can by a bona fide exercise of such power expel a partner from the 
firm. But if the partnership deed gives no such power to the majo¬ 
rity, the majority cannot expel aii}^ partner of the firm. (Carmichael 
V. Evans, 1904, 1 Ch. 486.) Whei’e an inquiry is to be held in the 
coinhic.t of the accused partner he should be given an opi)ortunity 
of answering the charges levelled against him. (Das v. Behari, 
A. I. B. 1928, Oudh, 424.) See also 47 Cal. 623. 

Where a partner has been wrongfully expelled by a fraudulent 
or mala fide majority, the (’Ourt will not aliow the expulsion. (Blisset 
V. Daniel, 1853, 10 H. L. 493.) 

Public notice is essential even in the case of an expelled partner. 
If the expelled ])artiH‘.r or the firm or anybody on behalf of the 
expelkid partner has not given public noti(a;of the severance of the 
expelled partner’s lavlations with the firm, the expelled partner 
can be held liable for the del)ts of the firm coiitracted even after 
the expelled partner ceased to be a partner. 

Insolvency of a Partner [Sec. 34] 

Subject to a contract to the contrary, insolvency of a partner 
dissolves the firm. 

A partner in a firjn must cease to be a partner when he is adju¬ 
dicated insolvent by a competent Court of law ; he must cease to be a 
partner as from the date of the Order of Adjudication passed 
against him. The fii nv is not liable for the act of an insolvent partner. 
(Thomson v. Frere, 1808, 10 East 418.) 

Death of a Partner 

In the case of death (or insolvency) of a partner the partnership 
comes to an end, unless there is a contract to the contrary stating 
that death shall not dissolve the partnership. [Even when there is 
such a contract to the contrary, the insolvent partner must cease 
to be a partner in the firm.] 
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When is No Public Notice Required ? 

In the case of insolvency, no public notice is required because 
insolvency itself is a published fact. No public notice is required 
in the case of death of a partner. 

Rights of out-going Partners [Secs. 36-37] 

(1) A partner who goes out of the firm can carry on a business 
competing with that of the firm and he may even advertise su( li 
business, but, subject to a contract to the contrary, he cannot use 
the name of the firm or represent himself as an agent of the firm 
or solicit the customers of the firm he left. [Sec. 36] 

(2) A partner who goes out of the firm without there having 
lieeii an official statement of account between the res t of the partners 
of the firm and himself, is entitled to claim from the firm such shares of 
the profits made by the firm since he ceased to be a partner as can be 
attributed to the use of his share of the property of the firm ; in the 
alternative he can claim interest at the rate of 6 per cent, per annum 
on the amount or value of his share in the firm’s property. This 
applies also to tlie case of a deceased partner; the estate of the de¬ 
ceased partner is entitled either to claim interest at 6 per cent, per 
annum on the amount of the deceased partner’s share in the property 
of the firm with which the reniaining partners are carrying on the 
business without there having been a statement of accounts, or can 
claim such share of the profits made by the remaining partners, since 
the death of the deceased, as may be attributable to the use by the 
other partners of the deceased’s share of the property of the firm. 
[Sec. 37] 

See the Privy Council case : Musaji v. Hashim (1915, 42 Cal. 
914). The principle of law is: Accesoriurn sequitor principale, i.e., 
the accessory follows the principal. (See also Kamal v. Haji, 1922, 
49 Cal. 906.) 

Once the option {i.e. to intere.st or to the share) is exercised, 
there cannot he a retracting from tlie same (Dewar v. Maitland, 
1866 Eq. 834 ); nor can both the rights be exercised, because the 
rights are only alternative rights. 

In determining the profits attributable to the use of the share of 
the partner concerned the Court will consider the nature of the 
business, the way in which the property is employed, the nature of 
the management and the subsequent conduct of the parties (Man- 
ley V. Sartori, 1927, 1 Ch. 157.) (See also Sahul v. Sultan, 1947, 
Mad. 287), wffiere the liabilities of the firm were also considered. 

Dissolution of a Firm [Sec. 39-47] 

The dissolution of a firm means the discontinuation of the jural 
relation existing between all the partners of the firm. [Sec. 39] The 
difference between the dissolution and retirement of a partner should 
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be noted. In the case of retirement or expulsion of a partner there is, 
in practice, no dissohition of the firm. The particular partner goes 
out but the remaining partners carry on the business of the firm. 
In the case of dissolution, on the other hand, the whole firm is dis¬ 
solved. The partnership terminates as between each and every 
partner of the firm. 

Dissolution of a firm can be brought about;— 

(a) by act of the partners themselves ; 

(b) by operation of the law ; 

(c) by intervention or order of the Court. 

Dissolution by act of the Partners Themselves 

Partners themselves may agree to dissolve the partnc'rship ; if aU 
tlie partners consent or contract to dissolve the partnership, dissolu¬ 
tion takes place. [Sec*. 40] Where the partnership is at wiU, i.e. not 
for a fixed j»eriod, it can be dissolved by any partner giving iK)tice 
to that effect ; the date of dissohition is the date mentioned as such 
in tlie notice of dissolution. (Singh \'. Ram Cliand, 1923, 5 Lah. 
23.) The notice must be? in writing and communicated to all the 
partners, unless there be a contract, to the contrary. (Wheeler v. 
\^■a^t, 1838, 9 Sim. 193.) jSec. 43] 

A partnership is also dissolved by efflux of time ; it may have 
been formed for a particular period of time ; after the lapse of that 
period the partnershij) conies to an end. [Sec. 42] 

The completion of the venture dissolves the jiartnership. 

Partnership dissolved by Operation of Law 

The adjudication of a partner or the death of a jiartner dissolves 
the whole firm, unless there is an agreement to the contrary. But the 
adjudication of all the partnc'rs or of all but one as insolvent 
always automatically dissolves the whole firm. [Sec. 41] 

When the business of the firm becomes u n lawful or forbidden by 
any act or law, the partnership comes to an end by operation of the 
law. [Sec. 41] 

Dissolution of Partnership by Order of the Court [Sec. 4I<] 

At the suit of a partner, the Court may (i.e. in its discretion) 
dissolve a firm on any of the following gi’ounds, namely, 

(a) Insanity of a partner, unless the insanity is temporary. 
In the case of a dormant partner the Court wiU not 
allow dissolution even on the ground of permanent 
insanity, except in very extraordinary circumstances, 
because a dormant partner has not got to do any 
active work in the firm. 
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(b) A partner, other than the partner suing, has become 

in any way permanently incapable of performing his 
duties as a partner. (Whitewel v. Arthur, 1865, 35 
Beav. 140.) 

(c) A partner, other than the partner suing, having been 

guilty of conduct likely to prejudice the business of 
the firm. In Pearce v. Foster, 1886, 17 B. D. 536, 
the act of a partner of a mercantile firm, in speculation 
in cotton was regarded a suiFicient ground for dissolu¬ 
tion of the firm. So also moral turpitude may reflect 
discredit on the firm. (Essell v. Hayward, 1860, 30 
Beav. 168.) 

(d) A partner, otlier than the partner suing, having \^ilfully 

and persistently committed breaches of agreement 
relating to the management of the business of the firm. 

(e) A })artner, other than the partner suing, having in any 

way transferred the whole (not a part only) of his inte¬ 
rest in the firm to a third party or having allowed his 
shai’e to bo charged under the provisions of rule 49 of 
Orck'r XXI of the First Schedule to the Code of Civil 
J’roceduie, 1908, or has allowed it to be sold in the 
recovery of arrears of land-revenue or of any dues re- 
eovcsrable as arrears of land-revenue due by the partner. 
■Jk-ansler ol' a part of his share by a partner to any third 
])arty (outsider) is permissible unless there is an agree- 
imait to the contrary. Though a partner cannot trans- 
ftsr the whole of his share to a third party (outsider), 
he can transfer even the whole of his share to a co¬ 
partner in the firm, because one co-partner can sell 
or transfer his share or interest to another co-partner, 
and no new partner is thereby introduced. (Cassels v. 
Stewart, 1881, 6 App. Cas. 6.) 

(f) The business of the fii-in cannot be carried on except at a 

loss. The Court may order a dissolution even though 
the partnership be for a fixed term. (Rehemat-un- 
nissa v. Price, 1918, 42 Bom. 380.) 

(g) Any other ground which in the opinion of the Court 

is a fit ground for dissolution of the partnership. This 
ground is called the just and equitable ground under 
which the Court can, in its discretion, order a winding 

UJ). 

Liability for acts of Partners, after Dissolution of the Firm [See. 45] 

In spite of the dissolution of the firm partners continue to be 
liable to outsiders for any act done by any of them which would 
have been an act of the firm if done before the dissolution, unless 

public notice is given of the dissolution. 
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Even after the dissolution of the firm, till its winding-up is 
completed, partners must account to the firm for any personal gains 
earned. (Stevenson Sons, 1918 A. C. 239.) 

On the dissolution of the firm every partner or his rej^resentative 
is entitled as against the other partners or their representatives 
to have the property of the firm applied in payment of debts and 
liabilities of the fiiiii and to have the surplus distributed among the 
partners or their representatives according to their rights in the 
property. The right of a partner is supported by a gcuieral lien on 
the surplus assets of the firm. It is calh^d the equitable lien of a 
partner for having the firm’s property duly applied upon a dissolu¬ 
tion of the firm, (lie Butterworth, 1835, 4 D. & Ch. 100.) 

After the dissolution of the firm the authority of each partner 
to bind the firm continues in spite of the- dissolution so far as may 
be necessary for winding-iip the affairs ol the dissolved lirm and for 
completing transactions begun but unlinislied at th(^ time of dissolu¬ 
tion, but not otherwise. (Motilal v. tSarupchand, 1930, 38 Bom. L.B.. 
1058.) But the firm is not liable f or the acts of an insolvent partner 
except on the principle of holding out, i.e. by estoppel. [Sec. 47] 

WAY IN WHICH ACCOUNTS BETWEEN PARTNERS ARE 
SETTLED—THE ACCOUNTING CLAUSE [Secs. 48, 49] 

The Rule in Garner v. Murray, 1904, 73 L. J. Ch. 66 


In settling the accounts of a firm after dissolution the following 
rules apply, subject to any agreement to the contrary by the partners 

(1) Losses, including deficiencies of c;apital, must be paid 

first out of profits, tlien out of capital, and lastly, 
if necessary, by the partners individually in the pro¬ 
portion in which they are entitled to share profits. 

(2) The assets of the firm, including any sums advanced or 

contributed by the partners to make up deficiencies 
of capital, must be applied first in the payment of the 
debts of the finn to outsiders ; then in the payment to 
each partner rateably what the firm owes to him for 
advances as distinguished from capital; then in pay¬ 
ment to each partner rateably what is due to him on 
account of capital, and the residue, if any, must be 
divided among the partners in the proportion in which 
they were entitled to share profits. Where the assets 
are not sufficient and the partners have contributed 
different amounts towards the capital of the firm and 
have agreed to share equally the profits and losses. 
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then, unless there is an agreement to the contrary, the 
deficiency must be regarded as losses, and the partners 
have to bear the same, in equal shares (where the 
agreement is to share the profits and losses equally) ; 
and if one of the partners be insolvent who is unable 
to contribute anything towards making good the 
amount of the deficiency, the solvent partners are not 
liable to make that contribution. After the part¬ 
ners contribute their share of the deficiency they will 
be jjaid rateably the amount due to them by way of 
return of their c<apital. (Garner v. Murray, 1904, 73 
L. J. Ch. 66.) [Sec. 48] 

Supposing there are five partners P, Q, ]i, S and Y in a firm. They 
have agreed to share equally in the i)rotits and losses. P had con¬ 
tributed towards the firm’s capital Rs. 5,000, Q Rs. 5,000, R 
Rs. 10,000, and S Rs. 20,000, and Y Rs. 10,000. On dissolution, it is 
found that after payment of the debts and advances by the partners 
tlie assets are Rs. 20,000. So the deficiency of capital is Rs. 30,000. 
(lbs. 5,000 1 Rs. 5,000 i Rs. 10,000 l Rs. 20,0004 Rs. 10,000 = 
Ivs. 50,000, the total capital subscribed by the partners, minus the 
assets available, i.e., Rs. 20,000 = Rs. 30,000 the deficiency of 
capital). The deficiency of capital, i.e. Rs. 30,000, is regarded as the 
firm’s loss, and the partners have to share it in equal shares, i.e., 

.Rs^30^00 _ 6,000. After that the capital i.e. Rs. 20,000 assets 

-i-Rs. 30,000 got by contributions of the partners, will be distributed 
rateably among the partners. [The contributions by the partners to- 
w aids the deficiency need not be actual; the same may be notional, i.e. 
by adjustment of the amounts payable to the partners as the distri¬ 
bution of capital. (Garner v. Murray, 1904, 73 L. J. 66.) In this 
illustration, sup])osing one or more of the partners is insolvent who 
is unable to contribute anything whatever towards the deficiency. 
Then, unless there is an agreement to the contrary, the other part¬ 
ners will not have to contribute to that insolvent partner’s share 
of the losses. So, supposing, in our illustration, P is insolvent, then 
Q, R, S and Y will get rateably in the distribution of: Rs. 20,000 
(assets) + Rs. 6,000 4 Rs. 6,000 4 Rs. 6,000 4- Rs. 6,000 (con¬ 
tributed by Q, R, S and Y respectively = Rs. 44,000. (See the rule 
in Garner v. Murray, 1904, 73 L. J. 66.)] 

% 

When there are joint debts due from the firm, and also separate 
debts due from any partner, the property of the firm shall be used 
in the first instance in payment of the firm’s debts and, then if any¬ 
thing remains, the share of each partner shall be applied in payment 
of his separate debts or paid to him. The separate property of each 
partner shall be applied first in the payment of his separate debts, 
and the surplus, if any, in the payment of the firm’s debts. [Sec. 49] 
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Rules relating to return of premium in case of premature dissolution of 

Partnership [Sec. 51] 

When a partner has paid a premium while entering a firm as a 
partner, the partnershiji being for an agreed duration (say for 10 
years), and the firm is dissolved before the expiration of the stipulated 
period (say in 5 years or 3 years), the question that arises is whe¬ 
ther a partner who j)aic! a premium in consideration of partnership be¬ 
ing for the agreed period can get any return of the premium when it 
is prematurely dissolved. If the partnershijj is not for a fixed term, 
then no question of return of premium could arise ; but in tlie case of 
partnership for a fixed duration, the question of return of premium 
will come in, unless the partnership is dissolved by death of a part¬ 
ner, or unless the dissolution of the firm is caused by his misconduct 
(but not mere incompetence, especially when the other partners 
knew of it when they took the premium and admitted the partner 
—Brewer v. Yorke, 1882, 46 L. T. 289 ; Atwood v. Maude, 1868, 
3 Ch. App. 369), or is in pursuance of an agreennent, and that agree¬ 
ment contains no provision for retui n of jjiemiuin or any ])art of the 
premium. Tlie ( Icmrt can allow the return of the prcmiium or the por¬ 
tion of the premium in the case of premature tcimination of the, 
partnership, on the ground of total or jjartial failure of consideration 
in respect of which the ])remium was paid (Edmonds v. llobinson, 
1885, 29 Ch. D. 170), because premium is a sum of money paid to¬ 
wards the goodwill of a business by a person wdio is admitted as a 
partner in that firm so as to give him the benefit. 

In considering the question of the amount to lie refunded to ihe 
partner concerned, the (hurt will (nnsider the nature of the profits 
earned by the firm and en joyed by the partn(^r concerned before the 
dissolution of the firjii, the pc^riod for which the firm was to continue 
and the period within which it got dissolved, and the amount of i)re- 
miiim actually paid by the partner, and then the Court will deter¬ 
mine how much,of the premium should bt; refunded to the partner 
concerned. See Wilson v. Johnston, 1873, 16 Eq. 606 ; Atwood v. 
Maude, 1868, 3 Ch. App. 369. 



CHAPTER XXI 


NEGOTIABLE INSTRUMENTS 
[THE NEGOTIABLE INSTRUMENTS ACT, 1881] 
Uniformity between the English and the Indian Law 

The law relating to Negotiable Instruments in India is based 
upon the English Common Law relating to bills of exchange, cheques, 
and promissory notes. The Indian Act codifies the English Common 
Law subject to only a few differences. (Subba Narayana v. Aiyar, 
30 Mad. 88 ; Raghunathji v. Bank of Bombay, 34 Bom. 72, 83.) 

Application of the Negotiable Instruments Act, 1881 [Sec. 1] 

The Negotiable Instruments Act does not ajiply to hundis, 
unless the parties to the hundi concerned have agreed, by express 
writing on the hundi, that, incase of dispute, local usages and customs 
would not apply but the provisions of the Negotial)le Instruments 
Act would apply, or uidess a local usage or custom is silent on the 
poirit' in dispute. As a rule the local usages and (aistoms apply to 
hundis (Mangumal v. A. L. V. B. C. T. Firm, 4 M, L. T. 309); 
and the Negotiable Instruments Act applies only when there is no 
custom on the point in question ; (Krishnaset v. Valji, 20 Bom. 488 ; 
Chetty V. Chettiar, 26 Mad. 526.) but, as already stated, the act can 
be made expressly applicable. 

[A hundi means a negotiable instrument in an oriental language.] 

DEFINITIONS AND EXPLANATIONS 

Definition of ‘Promissory Note’—Explanations [Sec. 4] 

A promissory note is an instrument in writing (not being a bank¬ 
note or a currency-note) containing an unconditional undertaking, 
signed by the maker, to pay a definite sum of money only to, or to 
the order of, a certain person. 

By India Act XXIII of 1946, i.e. the Reserve Bank of India 
(Amendment) Act, 1946, seetion 31 (1), no person (other than the 
Reserve Bank or the Central Government) can make or issue a 
promissory note payable to bearer. 

A promissory note must be unconditional, i.e., not subject to 
any condition like that of payment “whenin funds”. (Carlos v. 
Fancourt, 1794, 5 T. R. 482.) There must be a promise to pay; 
if there is no promise to pay the instrument is merely an I.O.U. 
(I owe you). (Laxmibai v, Raghunath, 25 Bom. 273.) The payee 
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must be a definite person and the payment should not be of any¬ 
thing other than money. “I promise to pay B Rs. 500 and to 
deliver to him my white horse on the first January next ' is not a 
promissory note, because this is not a promise to pay money only, 

but also to deliver the white horse. The instrument is, therefore, not 
a promissory note. (See Chetti v. Chetti, 4 Mad. 296). A promise 
to pay a sum of money to a definite person on the death Of a person, 
is not deemed to be conditional, because death is an event which 
is certain to take place some day. The signature on a promissory 
note may be by a mark or a cross. It has been held that a signature 
in pencil is also valid. (Geary v. Physic, 1826, 5 B. & C. 234.) 
Words like “writer’s self”, “my own hand-writing”, or “my own act” 
written at the foot of the instrument whereby the writer .show's that 
he is hound by the instrument, can be regarded as proper signature. 
(Jerunissa Begum v. M. Kharsetji, 6 Bom. H. C. R. 36.) 'J’lie signa¬ 
ture need not be at the end ; it need not be in any particular jilace or 
part of the document. (Das v. Lai, 1 All. 683 ; see also 10 Boin. 71.) 


The amount of money payable under a promissory note is re¬ 
garded as a certain amount and not as uncertain, though it may 
be retjuired to be paid with interest or by instillments (with a provision 
that if default is made in payment of an instalment the lialance shall 
become due immediately) or at an indicated rate of exchange or 
according to the course of exchange. 

The maker of the note must be a certain person. Where twai 
or more persons sign the note their liabilities will lie joint and seveial. 
(March v. Ward, 1792, 1 Peak 177). But a note cannot be signed in 
the alternative. (Ferries v. Bond, 4 B. & Ad. 679). “I, M. A. promise 
to pay XY” and signed by “M.A. or also P. Q.” is a valid note as 
against M. A., but not as against P. Q. 

A promissory note payable to thepromissor himself or maker is 
a nullity, because the same person cannot be both the promissor and 
the promisee. But if such a note is indorsed by the maker to some 
other person or indorsed in blank it becomes a valid promissory note. 
(Gay V. Landal, 1848, 17 L. T. C. P. 286.) A pro-note made payable 
to “one and each of our order” is valid if made by several persons 
and endorsed by one of them, so that one becomes liable on it. (1847, 
11 Q. B. 19.) 

It is usual to mention in a promissry note the w'ords “for value 
received”, but such a statement is not essential for the validity of the 
note, because the note is presumed to be for consideration, unless the 
contrary be proved. (Hatch v. Trayes, 11 A. & E. 702). Debentures 
of the Bombay Improvement Trust have been held to be promissory 
notes. (Mascarenhas v. Mercantile Bank of India, 34 B. L. R. 1.) 
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An undated promissory note is deemed to have been dated on 
the date at which it was delivered. (Giles v. Browne, 1817, 6 M. fe 
W. 673.) 

The holder can prove by parol evidence that the note was meant 
to actually operate from some future uncertain period and not from 
the date it was delivered. (Davis v. Jones, 1856, 25 L. J. C, P. 91.) 

Definition of Bill of Exchange—Explanations [Sec. 5] 

A Bill of Exchange is defined as an instrument in writing con¬ 
taining an unconditional order, signed by the maker, directing a 
certain person to pay a certain sum of money only to, or to the order 
of, a certain person or to the bear(;r of the instrument. A promise 
or order to pay is not conditional merely because the time for pay¬ 
ment of the amount or any instalment thereof is expressed to be on 
the lapse of a certain period after the occurrence of the specified 
event (like death) which, according to the ordinary expectation of 
mankind, is certain to happen, though the time of its happening may 
b(5 uncertain. The sum payable is to be construed as certain even 
though it includes future interest or is payable at an indicated rate 
of exchange or is according to the course of exchange and although 
the instrument ])rovides that if default is made in payment of an 
instalment the balance shall be payable immediately. 

A bill expressed to be payable out of a specified fund is void 
as a bill, l)ccausc it is not certain whether that fund will exist or 
be sufiieient at the time of actual payment. (Donkes v. Deloraine, 
1770, 3 Wills, 207.) 

The payee may be misnamed or may be designated by descrip¬ 
tion only, but that does not affect the validity of the instrument. 
Extrinsic evidence; can be given to identify the drawee or the payee 
who is misnamed or wrongly described. (Willis v. Barret, 1816, 
2 Stark 29; Jacobs v. Benson, 1855, 20 Maine 132.) 

A bill of exchange is also sometimes .sj)oken of as a draft. When 
it is drawn by a bank on its own branch, it is called a hank draft. 
It must be in writing and it must contain an order, not a mere re¬ 
quest, to pay a certain sura of money only to a person named in the 
instrument. Thus, in Little v. Slackford, (1828 M. & W. 171), 
where the alleged bill stated : “Mr. Little, please let the bearer have 
seven pounds and place it to my account, and you will oblige,” 
it was held that the writing was not a bill of exchange, because 
it was too much in the nature of a request, and showed that the drawer 
really had no right to call upon the drawee to pay, but was merely 
beseeching him to pay the amount and thus oblige and place it 
to his (the drawer’s) account. Mere “chits” for payment of certain 
sums of money are not bills of exchange. (Rangildas v. Vrijbhukhan, 
17 Bom. 684.) 
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An instrument payable to “dhani” on demand is not a bearer 
instrument and cannot be ni'gotiated by mere delivery ; nor is it an 
infringement of the provisions of the Reserve Bank of India Act. 
(Jetha V. Vithoba, 16 Bom. 689.) 

In a bill of exchange there are three parties to the bill when the 
bill is made ; we have (1) the drawer, (2) the drawee and (3) the payee. 
The drawer is a person who directs the other person, namely the 
drawee, to pay a certain sum of money to the j)ayee. The drawee is 
the person who is directed by the drawer to pay money to the payee. 

Under the Reserve Bank of India Act no person (other than the 
Government or the Reserve Bank) can draw a hill of exchange pay¬ 
able to bearer on demand. If it is yable to bearer it must be pay¬ 
able otherwise than on demand. If it is payable on demand, then it 
must be made payable to order and not to bearer. 

In the case of a promissory note, the ])erson who makes it is 
called the maker, but in the case of bill of exchange the person who 
makes the bill is called the drawer. In tlie case of a cheque, the 
cheque being a bill drawn on a specified banker, the maker is said 
to be the drawer of the cheque. 

Unless a bill is signed by the drawer of it, no action could lie on 
it against the drawer or even against the acceptor or any other in¬ 
dorser who signed it. (Goldmid v. Hampton, 1858, 5 C. B. N. S. 94.) 

The payee can indorse the instrument in favour of another 
person, or in blank by merely putting his signature on the instrument. 
By indorsement or by delivery other parties also become parties 
to the instrument and get rights and incur liabilities on the same. 
The drawer and the payee can be the same person ; and the same 
person may be made the drawee and jiayee ; but there it can only be 
enforced at law^ if the drawee has indorsed it. (Holdsworth v. 
Hunter, 10 B. & C. 449.) When a bill is drawn by more than one 
drawer, they are jointly liable, but no bill can be drawn with a liability 
in the alternative, e.y., A or B or C directs X to pay a sum of Rs. 100 
to Y. A bill cannot be drawn on two or more drawees in the alter¬ 
native because that would create difficulties when the bill is dis¬ 
honoured ; but there can be what is known as “the drawee in case of 
need”, i.e., a drawee who is to be resorted to if the original or first 
mentioned drawee fails to accept or to pay. 

Consequence of a hill or note being void as such 

When a document purporting to be a bill or a note fails as such, 
it can be made use of as an ordinary contract giving an action in 
debt, though not on or as a negotiable instrument. 
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Points of Distinction between Bills and Prom. Notes 

(1) In the case of a promissory note the maker of the note is 
primarily liable on it; in the case of a bill of exchange the drawer's 
liability (after acceptance) is secondary, i.e., heishable if the drawee, 
having accepted the bill, fails to pay the money due on it, provided 
notice of dishonour is given to him within the prescribed time. 

(2) A promissory note cannot be made conditional, and so also 
a bin of exchange cannot be made conditional; but a bill of exchange 

can be accepted conditional with the consent of the holder. 

(3) The maker of a promissory note is in immediate or direct 
relation with the payee and is primarily liable to the payee ; but a 
drawer of an accepted biU of exchange does not stand in immediate 
relation with the payee or the holder because the payee or the holder 
has first to have his recourse against the acceptor, i.e., first has 
to ask the acceptor to pay up. 

(4) In the case of a promissory note, the rules relating to pre¬ 
sentment for acceptance, acceptance, and drawing in sets do not 
apply ; in the case of bills there is presentment for acceptance to 
determine the maturity of the bill, and there are acceptance and 
drawing of bills in sets. 

Definition and explanation of the term “Cheque”—Various Types— 
Acceptance—Marking or Certifying Cheques : “Good for pay¬ 
ment on . 19-” 

A cheque is a bill of exchange drawn on a specified banker and 
not expressed to be payable otherwise than on demand. A cheque is 
always payable on demand. If it is post-dated, it is payable on the 
date mentioned on it, but not before that. A cheque is j)ayablc 
during the usual l)anking hours provided there is no irregularity on 
the cheque. A cheque may be payable to bearer or to order. A 
cheque is a bill of exchange, but every bill of exchange is not a cheque, 
for a cheque is a bill of exchange drawn on a banker, the drawee 
being always a banker. A cheque may be dated on Sunday. When 
a cheque is not crossed it is called an open cheque payable at the; 
counter. But a crossed cheque cannot lie cashed at the counter; 
the money is collected in the account of the holder. [Sec. 01 

A cheque may be a marked cheque, i.e., a cheque marked r)r 
certified by the drawee banker with words to the effect that it would 
be honoured on the day of presentment for payment. A cheque 
requires no acceptance ; but in some places, due to a custom, the 
draw'ee bankers mark cheques as good, for clearance. Such marking 
constitutes acceptance of the cheque so as to make the draw'ee bajikcjr 
liable to pay the amount of the cheque at the due date of payment. 
(Goodwin v. Robert, 1875, L. R. 10 Ex. 351). Where there is no 
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such custom for marking cheques, an initialling or marking would 
mean that the drawee bank has sufficient funds of the drawer to 
honour the cheque. (Imperial Bank of Canada v. Bank of Hamil¬ 
ton, 1903, A. C. 49.) 

A cheque marked “good for payment on.(a stipulated 

date)” is not, except in special circumstances, an accepted cheque 
like an accepted bill of exchange so as to make the banker (drawee) 
who so marked the cheque liable to pay the amount of the cheque. 
Sufficient indicat ion must be conveyed l)y the words used, if the same 
are to be cemstrned as ac^ceptaiice. Ordinarily, a certification or 

marking of a cheque with the words “goetd for payment on. 

19. ... ” is not aji acceptance and the draAvee banker is not liable (by 
such writijig) to pay the amount of the cheque. (Bank of Baroda v. 
Punjab National Bank Ltd., 71 Ind. App. 124 ; 1944 A. C. 176.) 
This is so, unless there is an unmistakable custom regarding accep¬ 
tance in which case the marking may amount to acceptance. 

Distinction between Cheques and Bills of Exchange 

(1) EA'cry chetnu' is a bill of exchange, but every bill of exchange 
is not a (*heque. A cheejue is a l>ill of exchange drawn on a banker ; 
Init in the case of a bill of exchatige otlua' than a cheque, the drawee 

may be any person. 

(2) In the case of a lull of exchange, days of grace are allowed 
(if it is not payable on demand or at sight or on presentment, but is 
payable after so many days after demand (being stipulated) or after 
sight or after presentment) ; so the instrument becomes mature 
and actually payable on the third day after the day on which the 
money is expressed to be psiyable. No days of grace are allowed in 
the case of a cheque. 

(3) A bill must be duly presented for payment or else the 
drawer will not be liable for non-payment of the money by the 
acceptor. In the case of a cheejue the drawer is not discharged from 
liability by the delay of the holder in j)resenting the cheque for 
payment, unless, by reason of such delay, the position so changed, 
for example, by failure of the l>ank, that the drawer coidd no longer 
be held liable. A is given a cheque by B ; A delays unduly in pre¬ 
senting the cheque at the bank for payment ; and before he could 
present it for payment at the bank, the bank fails. The payee 
cannot now have recourse against the drawer who is discharged 
from liability ; the payee’s only recourse would be to proceed against 
tlie liquidators of the bank in its liquidation, or if the bank be a firm, 
to prove against the Official Assignee or Receiver in the insolvency 
of the firm. On the other hand if there was no undue delay in pre¬ 
senting the cheque for payment and the bank failed before the 
cheque is presented for payment, the drawer will not be discharged 
from liability. 
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The drawer stands discharged from liability only to the extent 
to which he had funds in the bank. If he gave a cheque for Rs. 5,000 
while he had Rs, 3,000 in his bank, he would be discharged not to the 
extent of the fuU amount of Rs. 5,000, but only to the amount he 
actually had in his bank to his credit, i.e. Rs. 3,000 because it is of 
Rs. 3,000 only that the drawer has suffered a loss by reason of the 
delay of the holder presenting the cheque. 

(4) In the case of dishonour of a cheque, by want of funds or 
because of countermanding, notice of dishonour is not necessary ; 
in the case of dishonour of a bill of t^xchange notice of dishonour is 
necessary. 

Bill Brokers—Bill Discounters 

BiU brokers are persons who do the business of buying and 
selling bills of exchange, either as agents or on their own account. 
Generally they are persons possessing thorough experience at the 
Stock Exchange and are fully conversant wdth conditions in the 
money-market. Bill discounters undertake the discounting of 
bills and advance money before the maturity of bills. 

Discount Brokers 

Discount brokers arc persons who undertake the discounting 
of bills of exchange and promissory notes and the advancing of money 
(payable on the biUs or notes) before such bills or notes become due, 
in consideration of the discount allowed them. 

NEGOTIABLE INSTRUMENTS 

Meaning of Negotiable Instruments—Example of Instruments negotia¬ 
ble as also non-negotiable 

In the wider sense, a ‘negotiable instrument’ means a document 
which witnesses the right of the person named therein as the payee 
or the consignee, as the case may be, or the transferee from him, 
or the bearer (as the case may be) to the moneys payable, or the goods 
deliverable, under the instrument; it is of the essence of negotia¬ 
bility that the holder in due course gets a good or clean title to the 
instrument—he gets even a better title than what the transferor 
had, unless the instrument is void ah initio {e.g. in Foster v. Mackinon, 
where fraud vitiated consent ah initio), or the transferor’s signature 
is forged (in the case of an instrument payable to order), or the ins¬ 
trument as such was made complete (not by any donee of it but) by a 
fraudulent person who stole it from the maker’s possession. 

In the narrower sense, a negotiable instrument, under the Act, 
is a bill of exchange, or a cheque or pro-note. And the Act applies 
to cheques, bills and notes ; to hundis, the Act applies only mutatis 
midandvs. [Sec. 13] 
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Bills of exchange, cheques, promissory notes, are regarded as 
negotiable instruments under the Negotiable Instruments Act; 
but there are other documents also which, by mercantile usage and 
custom of trade, have come to be regarded as negotiable instruments.. 
Documents of title, like bills of lading, railway receipts, dock warrants, 
wharfinger’s certificates, are regarded as negotiable instruments, 
by mercantile usage and custom of trade and also under the Indian 
Sale of Goods Act. See Bechiianaland Exploration Co.’s case, 1898, 
2 Q. B. 658. See also Kanniyalal v. Balaram, 31 M. L. J. 284; Anglo- 
India Jute Mills, 38 Cal. 127 ; Amarchand v. Vithaldas, 16 B. L. R. 
525. Instruments, like exchequer and treasury bonds, government 
promissory notes, bank notes, circular notes, bonds, scripts of a 
foreign or colonial currency when negotiable, dividend warrants, 
shares warrants to bearer, are also regarded as negotiable instruments; 
but a share certificate, a deposit receipt, a mate’s receipt are not 
negotiable. An “I 0. U.,” which means “I owe you”, and which 
is acknowledgment of indebtedness, is not a negotiable instru¬ 
ment. An acknowledgment of indebtedness requires one anna reve¬ 
nue stamp (just as a receipt of money to a sum exceeding twenty 
rupees requires an anna revenue stamp), if the amount acknow¬ 
ledged exceeds twenty rupees ; a banker’s pass book account does not 
require any stamps. 


Form of Acknowledgment of Debt 


Address 


To Date, . 

.(name of creditor and his address) 

I.(name of debtor) of (bis 


address) do hereby acknowledge that I am indebted to you (state 

name of creditor) in respect of a sum of Rs.being the 

amount payable for goods sold and delivered by you to me. 


This.day of.19 . 


Signature of Debtor.. 
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To Address 

(of debtor’s agent) 

Date, . 

(State creditor’s or his agent’s name) 

(his address) 

I.(name of agent of debtor) of.. 

(his address), as the duly authorised agent of 
.(name of debtor and his address) do hereby ack¬ 
nowledge that the said.(name of debtor again) 

is indebted to you in the sum of Rs.being the amoimt of 

money lent by you to the said.(name of debtor). 

This.day of.19 . 

Signature of agent of debtor 


Drawer and Drawee of a Bill [Sec. 7] 

The person who draws (makes), i.e. directs another to pay on 
a bill of exchange is said to be a drawer. The person who is directed 
by the drawer to pay money to the payee is called the drawee. 

Drawee in case of need [Sec. 7] 

A drawee in case of need (referee, as spoken of in the Enghsh 
Law, or the “case of need”) is a drawee who is named in the biU of 
exchange as the person to be resorted to if the original drawee does 
not accept the bill or having accepted it refuses to pay on it. 

Acceptance [Secs. 7; 86] 

When the drawee puts hiS signature on a negotiable instrument 
or puts some words showing that he has accepted the instrument and 
signed it, there is said to be an acceptance of the bill. Unless and 
until the drawee accepts the biU he is not liable on the bill. (Goodwin 
V. Roberts, 1875, L. R. 10 Ex. 351). The acceptance by the drawee 
by his signature on the bUl makes him liable on it to pay the moneys 
due payable. Merely writing : “accepted” is not enough. There 
must be the signature of the drawee on the instrument. Acceptance 
may be on the face or on the back of the instrument. (Young v. 
Glover, 1867, 33 Jur. N. S. 637.) [Sec. 7] 
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As a rule, acceptance must be unconditional; but if the holder 
for the time being of the negotiable instrument agrees to accept a 
qualified acceptance, the qufilified or conditional acceptance would 
be valid at law. If the holder is not agreeable to the quafified or 
conditional acceptance, the holder can treat the bill as dishonoured 
by non-acceptance. [Sec. 86] The signature is essential for acceptance; 
unless the drawee signs on the bill there camiot be an acceptance. 
An oral acceptance would not do. An acceptance written even on 
the back has been held to be valid in law. (Young v. Glover, 1857, 
33 J. N. S. 637.) A person is not liable as acceptor unless he has 
communicated the fact of acceptance, or has delivered the bill, 
to the holder or his agent. (Chapman v. Cottrell, 1865, 24 L. T. Ex. 
186). 

Acceptance may be (1) general or (2) qualified. Acceptance is 
said to be qualified, as opposed to a general one, when the acceptor 
undertakers to pay at a specified place only, and not otherwise or 
elsewhere ; or where a place of payment is specified in the bill of 
exchange but the drawee accepts the bill making it payable at some 
other place and not otherwise or anywhere else. [Sec. 86] 

The following is a general acceptance :— 

“Accepted, payable at the Central Bank of India Ltd”. 

But the following is a special or particular or qualified acceptance:— 

“Accepted, payable at the Shroffs Bank of Bombay, and not 

anywhere else.” 

The holder is not bound to accept a qualified acceptance. He 
is entitled to an unqualified or absolute acceptance, free from any 
conditions, qualifications or modifications ; and if an unconditional 
acceptance is not given, he can refuse it, and treat the bill as dis¬ 
honoured by non-acceptance. 

If the holder agrees to and accepts fi qualified or conditional 
acceptance, the same is valid, but then all other parties whose con¬ 
sent to such acceptance was not previously taken by the holder get 
discharged from liability. 

Drawee can ask for 48 hours for deliberation before he accepts 

the Bill [Sec. 63] 

If the drawee requires time for deliberation, the holder must 
allow the drawee 48 hours (exclusive of public holidays) (Bank of 
Diemen’s V. Victoria Bank, 1871, L. B.. 3 P. C. 526) to considerwhether 
he should accept the instrument. After the 48 hours are over, it is 
the duty of the holder to demand the instrument back from the 
drawee. The drawee must, when called upon to return the instru¬ 
ment, return it accepted or unaccepted. If the instrument is not 

accepted, the holdei can treat the instmment as dishonoured and 
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give notice of dishonour to the drawer and the rest of the ])ai ties 
liable on the instrument. If the drawee, with whom the bill is left, 
destroys or mutilates it, or does not give it back, the holder, after 
the expiry of the 48 hours as abovesaid, can sue for the recovery of the 
bill, or for damages (being the value of the bill) and the costs of the 
suit, upon the drawee persisting in spite of notice to him to return 
the bill. If due to negligence of the holder the bill is given ba(‘k to 
a wrong person, the drawee is not liable. (Morrison v. Buchanan. 
1833, 6 C. & P. 18.) [Sec. 63] 

Meaning of “Holder” [Sec. 8] 

The holder of a negotiable instrument is any person who is for 
the time being entitled in his own name and right to the possession 
of the instrument and to receive and recover the amount due on 
the instrument. (Bojianna v. Venkatramayya, 21 Mad. 30.) 

Different kinds of “Holders” [Sec. 8] 

A holder may be de jure holder, that is, a holder as a matter 
of legal right ; or a de facto holder, i.e., a holder merely by virtue 
of possession, but not entitled in his own right or name. A clerk or 
a servant possessing an instrument for collection or custody is a 
holder de facto but not a holder de jure. (Lachmi v. Madanlal, 1947 
A. I. R. All. 52). Only the holder in his own right can sue to recover 
the amount payable. (Barna v. Chaudliari, 58 Oal. 752.) 

Holder in due course [Sec. 9] 

A holder may be a “holder in due course”. A holder in due 
course is a person who holds a negotiable instrument in his own right 
for value and acquired it before the instrument became mature for 
payment, and without any notice of defect in title of the transferor from 
whom he took the instrument. In order that the person may be a 
holder in due course, the following three essentials must be present:— 

(a) The holder must not have taken the instrument as a gift; 

there must be consideration for the instrument, and the 
consideration must be lawful. (8 B. H. C. R. (A. C.) 
131 ; 43 Cal. 445) and 

(b) The holder must not have knowm of, or must not have 

had any suspicion regarding, the defect in the title of 
the transferor ; the holder must have taken the ins¬ 
trument bona fide, and without negligence or suspicion 
or reasons for suspicion. 

(c) The instrument must not have become mature for pay¬ 

ment at the time the holder took it or acquired it. 
(Gopalan v. Narasarnma, 1940, Mad. 382.) 
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Meaning of “Payment in due course” [Sec. 10] 

Payment is said to be in due course when the person making the 
payment pays according to the apparent tenor of the instrument, 
in good faith, and without negligence, to the person in possession of 
the instrument under circumstances which do not afford a reason¬ 
able ground for believing that he is not entitled to receive payment 
of the amount mentioned in the instrument. A payment before 
maturity of the instrument is not a payment in due course, because 
the payment has not become due at the time it is made. Payment 
must be according to the tenor of the instrument. 

Tenor is the time at which the bill is payable. 

An instrument paid off before the day of maturity may be in¬ 
dorsed thereafter; if the person to whom it is indorsed is a hona fide 
holder he gets a good title. (Burbridge v. Manners, 1812, 3 Camp. 
103.) 

The acceptor of a bill should not pay if the drawer directed liim 
not to pay on the bill; if he pays in spite of such directions not to pay, 
the payment by him cannot be regarded as payment in due course. 
(Mai V. Pass, 26 All. 495.) If the diawee or acceptor negligently 
pays a wrong person, he will remain responsible to pay the entire 
amount to the true holder. (Persand v. McLeod, 8 C. W. N. 841.) 

Meaning of “Inland Instruments” [Sec. 11.] 

& 

Meaning of Foreign Instruments [Sec. 12.] 

A promissory note, l*ill of exchange, or cheque, drawn or made 
in India, and made payable in India or drawn upon any person who 
resides in India, is regarded as inland instrument. All other instru¬ 
ments are said to be foreign. 

In order that an instrument can be regarded as an inland ins¬ 
trument, the following are the two essential conditions :— 

(1) the instrument must have been drawn or made in India ; 

and 

(2) the moneys on the instrument must be payable in India, 

or the drawee must be in India. 

An instrument made or drawn outside India is not an inland 
instrument. An iustniment drawn in India upon a person resident 
out,side India and made payable outside India is a foreign instrument. 
But an instrument drawn in India and either made payable in India 
or drawn upon a resident in India is an inland instrument. An ins¬ 
trument remains an inland instrument even if indorsed, and in 
circulation, in a foreign country. Hirchfield v. Smith, 1865 L. R. 
I. C. P. 340. 
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Usance 

The usance means the tenor at which a foreign bill is drawn. 
Tenor means the time at which the instrument becomes payable. The 
time allowed for payment of a foreign bill is called the usance. 
It is three months in the case of most of the continental bills. [For 
Bombay, Calcutta it is 30 days.] In the U.S.A. it varies in the 
States. 


Distinction between Drawer and Maker 

In the case of a cheque or a bill the person who makes it and 
directs another to pay is known as the drawer ; in the case of a pro¬ 
missory note the person who makes it is known as a maker of the 
promissory note. 

The liability of a maker of a promissory note is primary liability, 
but, on the other hand, the liability of the drawer of a bill of ex¬ 
change or of a cheque is secondary liability i.e., if the accejitor 
or the banker, as the case may be, does not pay, or if the drawee does 
not accept the l)ill, the holder can give notice to the drawer and make 
him liable. 


Meaning of Tenor 

lienor means the time within which a bill of excdiange is payable. 

Meaning of “Negotiation” [Sec. 14] 

“Negotiation” means the transfer of the right, title and interest 
<of the holder thereon of a negotiable instrument, so as to give the 
ti'ansferee a good title, if he (transferee) be a holder in due course, 
even though the transferor has a bad or defective title, except in 
the case of forgery of the holder’s signature if the instrument 
is payable to order, or in the case of an instrument void abinUio, 
or except in the case of an imihoate instrument completef' and 
transfeired after it is stolen and which was not at all deliverea by 
th(; maker or drawer to anybody. 

In the case of a negotiable instrument payable to order, negotia¬ 
tion of the instrument takes place by indorsement of the holder’s 
signature on the instrument and by delivery of the same to the 
indorsee or the person to whom it is handed over. In the case of 
negotiable instruments payable to bearer negotiation takes place by 
mere delivery without any indorsement. 

Difference between Negotiability and Assignability 

In the case of negotiation the transferee gets even a better 
title than the transferor i.e., he gets good or clean title, provided 
he is a holder in due course, though the transferor had a bad or 
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defective title. In the case of assignment of a negotiable instrument 
the assignee does not get a better title than M'hat the assignor has; 
the assignee steps into the shoes of the assignor and gets the same 
title—gt)od, bad or defective—as that of the transferor. 

In the case of negotiation, notice of transfer is not required ; 
but in the case of assignment notice of assiginent is required at law. 

In the case of negotiation c(:>nsideration is presumed, unless the 
contrary is proved ; but in the case of assignment of a chose in action 
i.e. an actionable claim, consider;,tion is not presumed, but is to be 
proved by the plaintiff. 

Indorsement [Secs. 15, 16] 

Indorsemejit means and involves the wilting of something on 
the back of an instrument, for the juu-pose of transferring the right, 
title, and interest thei ein to some other person. A is the holder of a 
negotiable instiument. He writes on the back of it: “pay to X 
or order,” and signs the instrument. A is said to have indorsed 
the instrument to X, and when A delivers the instrument to X, A 
ceases to be the holder of the instrum(mt, and X becomes the 
holder thereof. An indorsement on a negotiable instrument may be 
in full (or particular or special as it is known) or, on the other 
hand, in blank (i.e., general —without the name of any indorsee). 
A who is a hold(T of an instrument puts his signature only on the 
back of the instrument without specifying the name of any indorsee. 
1’his is an indorsement in blank. But if A, :vbove his signature, 
writes the words, “pay to X,” or “pay to X or Older,” the indorse¬ 
ment is in full (particular). 


In the case of indorsement in full, an instrument payable to 
beart'r becomes converted into one payalde to order; in the case of 
an indorsement in blank, an instrument payal)le to order becomes 
converted into one payable to bearer. 

No particular words are necessary for a valid indorsement, 
(Pattar v. Musaliar, 33 Mad. 34.) The signature of the transferor 
(indorsor) may be on the back of the instrument or by allonage, i.e., 
by writing on a piece of paper attached to the instrument, if the 
space for signing on the bill is already taken up by other (prior) 
indorsement. (Debi v. Secretary of State, 13 B. L. R. 359). Even 
an indorsement on the face of the instrument is not invalid. (Young 

V. Glover, 1857, 3 Tar. N. S. Q. B. 637 ; Mookerjee v. Dhar, 3 B. L. R. 
O. C. J. 130.) The indorsement is completed by and takes effect 
after, a delivery of the instrument to the indorsee or the bearer. 
(Denton v. Peters, 1870, 5 Q. B. 475.) Before delivery the indorser 
can cancel the indorsement. (Brind v. Hampshire, 1836, I. M. & 

W. 365 ; Castrinque v. Buttingieg, 1865, 10 Moo. P. C. 94.) 
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The payee holder may indorse the promissory note (of wliirli he 
is holder) in his own favour; and two joint payees may indorse the 
note to one of them. (Khumarali v. Eao, 24 Mad. 654.) 

When in a cheque or bill payable to order the jiayee’s name or 
indorsee’s name is wrongly mentioned or mis-spelt, he should indorse 
the bill according to that designation, description or mis-.s]iolhng, 
and, in bracbets, add his proper signature. (Willis v. Barret, (1816, 2 
Stark 29.' 


Facultative Indorsement 

A facultative endorsement is one by which the indorser has 
aggravated his liability, e.g. by using after his signature worils 
such as “notice of dishonour dispensed with” or “waiver of notice of 
dishonour,” or “notice of dishonour not required”. The efiect of a 
facultative indorsement is to make the indorser liable, though other¬ 
wise under the Negotiable Instruments Act he w'ould not be liable. 

Alienage 

When the space on an instrument for writing indorsements is all 
filled, what can the holder do if he wants to transfer the instrument 
or negotiate it to some one else ? The holder can take a separate 
piece of j)aper, WTite the indorsement on that piece of paper, and 
then attach that piece of jiaper to the instrument. This is known 
as allonage. All the extra indorsements would be written on that 
slip of paper attached to the instrument. The slip of paper so 
attached to the instrument is knowm as allonage; but “allonage” 
also means the act of annexing the slip of paper to the instrument. 
The slip of pa per so attached becomes andfoims part of the bill itself. 
(M. Debi v. The Secretary of State, 13 B. L. B. 359.) 

Persons who can indorse a Negotiable Instrument 

An indorsement can be made by the holder of a negotiable 
instrument, or by the maker, drawer, signing it otherwise than as a 
maker. Every sole drawer, maker, payee or indorsee, or all of several 
joint-drawer^ makers, or payees or indorsees, can indorse and nego¬ 
tiate a negotiable instrument. A payee or an indorsee can indorse a 
negotiable instrument if he is the holder of it. The payee of a pro¬ 
missory note can indorse it in his own favour. Likewise, can one 
of two joint payees indorse it in favour of one of themselves. (Khu¬ 
marali V. Bao, 24 Mad. 654.) A person who is not a party to a nego¬ 
tiable instrument cannot indorse it. (Naidu v. Chetty, 45 I. C. 
186.) A person, however, who “backs” a negotiable instrument wdth 
his own signature does not become an indorser but becomes a surety 
if the intention was to guarantee jiavment. (Naidu v. Chetty, 
45 I. C. 186.) 
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When the name of a person on a bill payable to order is wrongly 
designated, and such person is the payee or the indorsee, he can, 
and should write his name or signature in the same way with the 
the same spelling as on the instrument. He can if he likes add his 
signature or name in the proper spelling in brackets after the mis¬ 
spelt signature. 


Ambiguous Instruments [Sec. 17] 

An instrument is said to be ambiguous when it is capable of 
being interpreted as a bill of exchange or as a promissory note. A 
bill drawn by an agent upon his own principal can be treated as a 
bill or as a promissory note because the drawer and the drawee are 
the same person. X draws a bill on Y and negotiates it to P, 
y is non-existing person. P, the holder can treat the instrument 
either as a l)ill or as a note. (Smith v. Bellamy, 1817, 2 Stark 223.) 
It woidd he futile to treat it as a bill, and so the holder will treat 
it as a pro-note. A bill drawn on an incapa.l)le person, e.q., a minor 
or an insane person, is tiseless, and the- holder can treat it as a pro¬ 
missory note. 


In the (ase of ambiguous instruments, once the holder make his 
choice, he cannot retract from it. (S. Hussein v. New Oriental Bank, 
16 Bom. 267.) If he treats it a.s a bill, he cannot later treat it as a 
note ; if he treats it as a promissory note, he cannot afterwards treat 
it as a bill. 

Payment when the amount mentioned in the instrument in figures 
is different from the amount mentioned in words [Sec. 18] 

When tlie amount mentioned in figures differs from the amount 
mentioned in words, the ainount mentioned in words is the real 
amount to be paid, and not the amount mentioned in figures. 
(Saunderson v. Piper, 1839, 5 Bing. 425.) The marginal figures, 
however may help in finding out the correct amount payable, 
(R. V. Elliot, 1777, 1 Leach. C. C. 175.) A promissory note has in 
the margin the figures £ 50 ; but nothing is stated in the body of the 
note. It was held to be a valid note for £ 50, as there was evidence 
to warrant the contention that the parties had intended It to be a note 
for £ 50. (Henry v. Addy, 1910, 2 I, R. 688.) 

MEANING OP INSTRUMENT PAYABLE “ON DEMAND”, “ON 
PRESENTMENT”, “AT SIGHT” [Secs. 19, 21, 22] 

Days of Grace 

I 

Ar instrument payable on demand, or at sight, or on present¬ 
ment is an instrument in which the moneys are payable immediately 
without any days of grace being allowed. 
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An instrument payable so many days after sight or after present¬ 
ment or after the date on the instrument, becomes mature for pay¬ 
ment on the third day after the day on which the moneys are ex¬ 
pressed to be paid. 

Inchoate Stamped Instruments [Sec. 20] 

When a person signs and delivers to another person a paper 
stamped as required by the law and either otherwise blank or having 
made thereon an incomplete negotiable instrument, he (the signa- 
tory) gives thereby prima facie authority to the holder (donee) 
thereof to make or complete upon the stamped paper a negotiable 
instrument, for any amount speciflcd by the signatory, and not exceed¬ 
ing the amount covered by the stamp. If the person to whom the 
instrument is delivered has been told not to fill it in Tor the maximum 
amount covered by the stamp, but to fill it in for the sjK^cified lesser 
amount, and that person fills it in for the maximum amount covered 
by the stamp, lie cannot sue the signatory'^ for’ the maximum amount, 
because the signatory had expressly prohibited that. But if the 
|)erson to whom such inchoate (incomplete) stamped instrument 
has been delivered, fills it in for the maximum amount allowed or 
noverc'd by the stamp on it, and negotiates it to a holder in due course, 
such holder in due course would get a good title on the instrument 
and can sue the original signatory or other persons liable on the ins¬ 
tillment for the full amount thereof. (Lloyd’s Bank v. (Jooke, 
1907, 1 K. B. 794.) If the signor had delivered an unstamped paper, 
he can avoid liability. (Smith v. Prosser, 1907, 2 K. B. 735.) 

If a person puts his signature on stamped paper but does noi 
deliver it to another person giving him authority to complete a 
negotiable instrument thereon, e.q., if he keeps it in his own locker or 
desk, and some other person steals it and negotiates it to a holder 
in due course after writing a negotiable instrument thereon, such 
holder in due course would not get any title to the instrument, be¬ 
cause the instrument was not delivered by the original signatory to 
anybody. (Baxendale v. Bennett, 1878, 3 Q. B. 1). 525.) 

Points of Distinction between “Ambiguous Instruments” and 
“Inchoate Stamped Instruments” 

(1) The holder of an ambiguous instrument can, after having 
considered the instrument as a bill or as note, sue on it. But in the 
case of an inchoate stamped instrument, the donee of it is given 
authority to fill it in for any amount covered by the stamp, and 
until the donee fills it in, he cannot sue on it. 

(2) An inchoate stamped instrument is not an ambiguous i.ns- 
trument (M’Cull v. Taylor, 1865, .34 L. J. C. P. 360); but it is an 
inchoate instrument and until made choate by the donee after deli- 
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very, the Court will not construe it as a negotiable instrument. But 
an ambiguous instrument is considered valid and the Court con¬ 
strues it favourably, as a bill or note, according to the final selec¬ 
tion made by the holder. (Mare v. Charles, 1856, 5 E. & B. 978.) 

Maturity of an Instrument and Days of Grace [Sec. 22] 

No days of grace are allowed in the case of instruments payable 
on demand oi' at sight or on presentment; but days of grace are 
allowed w'hen the instrument is payable after sight, after present¬ 
ment or after date. (Brown v. Harradin, 1791, 4 T. R. 148.) The 
instrument becomes, when days of grace are allowed, mature for 
payment on the third day after the date on which the money is 
((Xj^ressed to be payable. 

Days of grace were originally a matter of favour, and not of 
right ; but now' the custom is so well established that the same have 
become a matter of right and not merely of favour. A premature 
presentment does not give the right to demand payment. (Wiffen 
V. Roberts, 1795, 1 Esp. 262.) 

When the day on which the promissory note or a bill of exchange 
is to mature is a public holiday, the instrument is deemed due on 
the next jjixM/eding business day. 

Where a negotiable instrument is payable by instalments, it 
must be presented for payment on the third day after the day on 
w'hich the instalment concerned is exjiressed to lie payable. (Oridge 
V. Sherborne, 1843, 11 M. & W. 374.) 

Minor can draw, make, indorse, negotiate. Promissory Notes, Bills of 
Exchange and Cheques [Sec. 26] 

A minor may draw', make, indorse, deliver and negotiate a 
negotiable instrument so as to bind all parties thereto except himself. 
Though a minor cannot incur liabilities on a bill or note, he can ac¬ 
quire rights on it and can sue upon the instrument all the prior parties 
to the instrument. (Warwick v. Bruce, 1813, 2 M. & S. 205.) A 
promissory note or a bill of exchange given by a person on attaining 
majority, in renewal of a note or a bill executed by him in minority. 
(Ramaswami v. Chettiar, 16 M. L. J. 422) is void for w'ant of consi¬ 
deration. But a person who accepts a bill w'hen a major is liable on 
the bill though drawm w'hen he was a minor. (Stevens v. Jackson, 
1815, 4 Camp. 164.) 

A person is not estopped from denying liabihty on the instru¬ 
ment on the ground that he w as a minor at the date of the instrument. 
(Chingal Chetty v. Naicker, 117 I. C. 133.) And a minor can sue upon 
a promissory note given in his favour w'hen he was a minor. (Sath- 
rurasu v. Bassapa, 24 M. L. J. 363.) 
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A bill or note given by a minor for necessaries supplied to him 
does not make him liable on it (Re Solty Kofif, 1891, 1 Q. B. 413); 
this is so even though he falsely represented to the other party that, 
he was of full age (a major), for, as the Privy Council has pointed out, 
there can be no estoppel against a minor. (Kanahia Lai v. Babu 
Ram, 8 A. L. J. 1058.) See also 16 A. L. J. 441. 

Lunatics, persons of unsound mind, drunken persons—their rights 
and liabilities on negotiable instruments made by them [Sec. 26J 

Bills, notes or cheques drawn or made by lunatics or persons 
of unsound mind or drunken persons are void as agamst them. An 
insane person can, in a lucid interval, make a negotiable instrument 
<jr indorse or negotiate it so as to be liable thereon. Under the 
English Law, insanity, in order to be a good defence to an action at 
law, must be such that the plaintiff knew of it. (1892, 1 Q. B. 599). 
In the case of drunkenness, the law is the same as in the case of 
lunatics. (See Molton v. Camroux, 1849, 4 Ex. 17.) 

Power of corporations with regard to being parties to negotiable 

instruments [Sec. 26] 

A corporation can draw, make, indorse, negotiate, or accept a 
negotiable instrument, if the power to do so is given to it by its 
Memorandum of Association or Charter of Incorporation or the Spe¬ 
cial Act constituting it, but not otheiwise; in the case, howower, 
of a trading corporation, such power is implied. (Shamnugar Jute 
Eactory Co. v. Chatterjee, 14 Cal. 189.) A non-trading corporation or 
a company cannot have powers implied by the law to draw, make, 
indorse, negotiate, or accept or transfer a negotiable instrument ; the 
power to do so has expressly to be given by the memorandum or by 
the Charter of Incorporation. (Bateman v. Midlands Railway Co., 
1886, L. R. 1 C. P. 499.) It is only in the case of trading corpora¬ 
tions that power to do so is implied. 

Agency [Secs. 27-28] 

Every person capable of contracting can bind himself or be 
bound by an authorised agent acting on his behalf. But it is im¬ 
portant to note that the general authority to transact business and 
to receive and discharge debts does not confer upon an agent the 
power to accept or indorse bills so as to bind the principal. An 
authority to draw bills of exchange does not of itself imply an 
authority to indorse bills. 

In order that an agent may not incur personal liability, it is 
necessary that the agent should contract in the name of his principal, 
disclosing the name of the principal, and that he should not exceed 
the scope of his authority. (Das v. Kishen, 46 Cal. 663.) An agent 
must write while signing a negotiable instrument after his signature 
or before it words such as “per procurationem," or “for and on behalf 
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of”, if he is not to incur personal liability. A person signing a» 
Director of X.Y. Co. Ltd.” is personally liable because he does 
not disclose that he is contracting for and on behalf of the company. 
The words “Director of X.Y. Co. Ltd.” are merely personalis desig- 
natio (showing personal designation), and are, therefore, not 
sufficient to free him from personal liability. 

An agent should sign for an on behalf of his principal. For 
example he may sign thus: “For Ardeshir Burjorji, Pestonji 
Faramji,” or “Dayabhai Ratanji, agent for Seth Tulsidas Vithal- 
das” ; or “For the Hudson Co. Ltd., J. Brown, its Managing Director” 
in which cases he is not personally liable. (Chapman v. Smethurst, 
1909, 1 K. B. 927). But if the agent signs : “B. Tyabji, Manager, 

The Abdulla Mills Ltd.” he is personally liable for the words “Mana¬ 
ger, The Abdulla Mills Ltd.” do not show that liability is excused by 
agency. These words are merely designatio personalis, and not 
showing the existence of agency or partnership. 

On a negotiable instrument, every person/party sought to be 
made liable, must be disclosed. There cannot be an undisclosed 
party. (Chose v. Doss, 2 W. R. 30.) 

Liability of Legal Representatives—Signing A Negotiable Instrument 

[Sec. 29J 

A legal representative who represents and manages the estate 
of a deceased person, after his death, should take care when he signs 
a negotiable instrument that he excludes personal liability by using 
words such as "sans recourse" Without recourse or “without 
personal liability,” or “the estate of the deceased alone being liable”. 
If he does not exclude his personal liability by the use of clear words 
showing that he is excluded from personal liability, he would be per¬ 
sonally liable. The use of mere words like “A.B. Executors of C.D.” 
would not be sufficient, because they are merely personalis designa¬ 
tio (Ammabu v. Parwathi, 33 M. L. J. 631). See also Hirjibhoy v. 
Ratanbai, 35 B. L. R. 969.) The use of words such as: “A.B., 
executor of the estate of P.Q.” are merely designatio jjersonalis, and 
A.B. is personally lial)le and not merely pro tank) the estate of the 
deceased. What he should have written is : “A. B. executor of the 

estate of P. Q., the said estate alone being liable,” or “A. B. executor 
of P. Q. sans recourse.” 

FORMS 

Form of Promissory Notes 

N.B. —Promissory notes payable to bearer (even otherwise than 
on demand) are absolutely prohibited and are declared illegal. 

Bombay. 19.... 

On demand I promise to pay A.B. the sum of one thousand 
rupees. 

XY 


Signature. . 
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/ Bombay,--^19—__ 

Six months after date, I promise to pay to A. B. or order the sum 
of three thousand rupees with interest thereon at 3 per cent, per 


annum. 


XY 


Signature. 


N.B. —The pro note as given below can be vahd only if and when 
it is indorsed by the maker to some third party. 


Bombay,-19- 

Two months after date I promise to pay to my own order the 
sum of three thousand rupees. 

XY 


Signature. 


Forms of Bills of Exchange 

N.B. —A bill of exchange payable to bearer on demand is pro¬ 
hibited and illegal. 

Bombay,-19- 

Six months after date pay to A.B. or order the sum of ten thou¬ 
sand rupees. 

XY 

To - 

P.Q. Signature. 

(Address) 


Bombay,-19- 

Six months after sight pay to A.B. or bearer the sum of one 
thousand rupees for value received. 

XY 


To 

P.Q. 

(Address) 


Signature. 


One month after date 
rupees. 


Bombay,-19- 

pay the bearer the sum of three thousand 

XY 


To 

P.Q. 

(Address) 


Signature. 
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Bombay,-19 

Six months after date pay A. B. or order the sum of rupees five 
thousand. 


XY 


Signature. 

To 

P.Q. 

(Address) 

In case of need with 

The Bank of China Limited, BOMBAY. 


Form of Banker’s Draft 

To 

.Bank Limited, Date, 

(Address of branch) 

On demand pay X. Y. or order the sum of five thousand rupees 
and debit the same to our account. 

Rs. 5,000 only. Per Pro 

.Bank, Limited 

(Address of branch) 


Signature of Manager. 


FORM OF ACCEPTANCE OF BILL OF EXCHANGE 
General Acceptance 

Bombay,- 

Three months after date pay ^A. B. or bearer the sum of ten 
thousand rupees. 


-19- 


To 


JOHNSON & PHILIPS 
Address. 


I 

I 

I 


XY 


Signature. 
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Bombay ,- 


-19- 


Three months after date pay to 4^- or order, the sum of five 
thousand rupees for value receive(^ ^ 


#■9 


XY 


Signature. 


J'o 


JOHNSON & PHILIPS 




Address. 


Qualified, Particular or Special Acceptance 

B^gibay, 




-19- 


Three months after date the sum of four thousand 

■rupees. ...a o ^ 

^ ^ 

-sg- “cr 


XY 


>y a O (TV 

JOHNSON & PHT^"^ ^ ^ 
Address. 


Sicnature. 








General Acceptance 


BoniJ^n^- 

V ^ > 


Six months after date pay tq^.^ order the sum of ten thou- 
rnriftss. ^■^ i? 

XY 


sand rupess. 


To 


* 2 , ‘tr >j 5 ’ 

(O' «6r 

T ^ 

..f 


Signature. 


JOHNSON & PHILIPS^ 
Address. 


No. G 1094857 


FORMS OF CHEQUES 

1>< tin bay,- 


- 19 - 


LLOYDS BANK, LIMITED 

(BOMBAY branch) 

Pay.'. or Bearer, 

Rupees . 


Rs.only. 


JOHN SMITH. 
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No. P 2392373 Bombay,-19- 

THE BANK OF AUSTPvALASIA LTD 
(Bombay Brandi) 

Pay.. or Bearer,. 

Rupees Two thousand two hundred only. 


Rs. 2,200 only. SORABJI BURJORJL 
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Liability of Drawer [Sec. 30] 

The liability of a drawer of a bill of exchange is, until the bill 
is accepted by the drawee, primary liability; but after the bill is 
accepted by the drawee, the liability of the drawer becomes secondary 
liability, i.e,., the drawer is not liable unless and until the bill has been 
presented for payment to the drawee (acceptor) and payment has 
not been made and notice of dishonour has been given to the drawer. 
(Miller V. National Bank of India, 19 Cal. 146.) If due notice has 
been given to the drawer within the time prescribed under the Act^ 
the drawer of bill of exchange or cheque is lia ble in case of dishonoiu 
by the drawee or the acceptor thereof, as the case may be ; and the 
drawer must compensate the holder. (Sheth v. BhacaBhai, 3 Bom. 
182.) So also in the case of a hundi. (Jaml)hakar v. Prulhaddas, 
20 Bom. 133.) 

When a bill of exchange has been dishonoorod by non-acceptance 
by the drawee, the holder can give notice of dishonour and hold the 
drawer liable for the full amount of the bill; t he holder need not wait 
till the maturity of the bill or need not prescmt it to the drawee for 
payment. [Notice of dishonour is required to be given in the case of 
liundis also. Motilal v. Moti Lai, 6 All. 78.] 

The drawer of a bill of exchange can excbide or limit his liability 
upon the bill by the use of such words as “witho\it recourse to me,” 
or ^‘‘sans recourse,'" or “pay A or order at his own risk.” 

Liability of Drawee of Cheque [Sec. 31] 

The drawee of a cheque, who is always a banker, is liable in dama¬ 
ges to the drawer, if he, having sufficient funds of his customer, 
wrongfully refuses or fails to honour his customer’s checpie. The 
relation between a banlter and tlie cu.stomer of the lianlt is that of 
debtor and creditor. (Off. Assignee, Madras v. Iyer, 33 Mad. 134.) 
To make a person a customer of a bank, there must be some acciount 
of his with the bank. (Lucave & (’o. v. ( ’redit Lyonnais, 1897, 1 
Q. B. 148.) A banker may by agreement allow the customer to over¬ 
draw to an agreed limit. (Gumming y. Shand. 1860, 29 L. J. Ex. 
129.) 

The relation between a banker and his customer being that 
of a debtor and creditor, the banker should not refuse, without proper 
cause or excuse, to honour his customer’s cheques, as a dishonour 
of a cheque is a very serious thing, especially for a man of business. 

But a banker can, and must, refuse to honour his customer’s 
cheques under the following circumstances:— 

(1) When there is anything irregular on the very face of the 
cheque, e.g., it is ambiguous, or drawn with doubtful 
legality, or there appears on the cheque an alteration 
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or mutilation or erasure. If there is any alteration, 
it must be signed bv the drawer. (Emanuel v. Roberts 
1868, 9 B. & S. 121.) 

(2) In the case of a post-dated cheque, the banker can hold 

the cheque but must not pay till the actual date men¬ 
tioned on the cheque. (Morley v. Culvermel, 7 M. & 
W. 174.) If a post-dated cheque is “marked good 
for payment” by the manager, the bank cannot be 
held liable even to a holder in due course. (Bank of 
Baroda v. Punjab National Bank, 71 I. A. 124.) 

(3) When the funds of a customer of the bank are subject 

to a lien of the bank over those funds, or when the 
banker has any right by way of set-oft’ against those 
funds, the funds are not deemed to be properly appli¬ 
cable to the payment of the customer’s cheques, and 
the banker can refuse payment. 

<4) If the funds in the hands of the banker are not sufficient 
to enable the banker to honour the cheque of the 
customer, the banker can refuse to honour the cheque. 
But when there is a contract between the banker and 
the customer, that the banker shall honour the cus¬ 
tomer’s cheques even though the banker has not suffi¬ 
cient funds of the customer with him, a dishonour 
of a customer’s cheque would render the banker liable 
to an action at law which the customer can bring 
against him for damages. (Fleming v. Bank of 
New Zealand, 1900, A. C. 577.) 

{5) The banker is not bound to make payment of the cheque 
drawn by the customer, who has funds with another 
branch of the bank. The cheque must be drawn upon 
the very branch in which he has an account. (Bank of 
Australia v. Murray, 1898, A. C. 698.) 

(6) When a cheque is countermanded it is the duty of the 
banker not to pay any money on that cheque. If the 
banker pays, in spite of the countermanding, the 
banker cannot debit the customer’s account to that 
extent. (Mowji Shamji v. The National Bank of 
India, 25 Bom. 499.) 

{7) Notice of death of the customer of the bank terminates 
the right of the bank to honour a cheque drawn by 
the customer; any pa 3 anent, however, made by the 
banker before the banker knew of the fact of the 
death is valid. (In re Beaumont, 1 Ch. 889.) 
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(8) In the case of insolvency of the customer of the liank, 

the banker should refuse to pay his customer’s cheque 
as all the property and assets of the insolvent (except 
exempted property) become vested in the official 
assignee or receiver. (Mathew v. Sherwel, 1810, 2 
Taunt. 439.) 

(9) When a banker has been served with a garnishee order, 

i.e., an order by a court of law, asking him not to pay 
or honour any cheques drawn by his customer, the 
banker is justified and is bound not to honour such 
cheques. 

Duties of the Customer of the Bank 

The customer of the bank is under a duty to take proper care 
of his cheque-book and to see that he does not make room for forgery 
or dishonesty on his cheques by other persons. Thus when a person 
fills in a cheque drawn on his lianker, he must take care to see that 
what he whites in words or figures is so written that no room is left 
for forgery. For example, A fills in a cheque for Rs. 50, leaving some 
space before the words “Fifty” and the figures“50,” and some person 
who gets the cheque puts the word “five” before the w'ords “fifty” 
and figure “5” before the figure “50,” and olhains payment from the 
l)ank of Rs. 550, the customer w'^oidd be estopped from sajdng that 
the cheque w'as drawn for Rs. 50 only. The reason for this is that 
there was negligence on the part of the customer. The customer 
ought to have left no space l)efore the wnrds and figures 50, but by 
leaving such space he made room for forgery, and therefore, failed, 
in his duty towards the liank, to take care. 

Liability of Banker 

In the case of cheques the banker is not liable for forgery in the 
signature of the indorsers or even the jiayee of a cheque, because the 
banker is not supposed to have knowledge of those signatures. 
On the other hand, the banker does possess the specimen signature 
of his customer, and is t herefore, lia ble for any forgery in the signature 
of his customer. Before honouring the cheque the banker must 
v'erify, and satisfy himself, that the signature purporting to be that 
of the drawer of the cheque is really that of the drawer. The bankc'r 
can best see that by seeing the signat ure as a wliolc and comparing 
it witli the s])ecimen signature. Sometimes, howeveu', the Ijankers 
go to the extent of seeing whether every letter in the signature is 
written with the same exactness as in the specimen signature. But 
it can be noted that forged signatures are alw^ays made to look exact 
and that the true test is not that of comparing every letter and seeing 
whether it is in accordance with the specimen, but rather looking 
at the signature as a whole and seeing whether it is similar to that of the 
specimen, and thus whether it appears really like the specimen sig¬ 
nature. 
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Protection afforded to Paying Bankers [Secs. 10, 85, 128] 

Under Sections 10 and 128 of the Negotiable Instruments Act, 
a paying banker who pays the money in due course is, subject to the 
provisions of Section 85 of the same Act, protected. Payment is 
said to be made in due course, when it is made according to the 
apparent tenor of the instrument in good faith and without negligence 
or grounds for suspicion. Sec. 128 applies to payment on crossed 
cheques. 

Where a bill is acceptc'd payable at a bank, the banker cannot 
debit the account of his customer to the amount paid by him on a forged 
indorsement. A holder claiming through a forged indorsement may 
l)e paid by the bank, which cannot, in turn, debit the amount (so 
j>aitl to the holder) to the customer's account. The bank’s only 
remedy is against the person to wdiom it j)aid the amount. (Bank 
of Ungland V. VagJiano Bros., 189l A. C. 107.) But where a cheque 
payable to order |)ur|)orts to be indorsed by or on behalf of the 
payee, the draw^ee is discharged by payment in due course. So w here 
a banker pays a cheque on Avhich there is forgery of the indorsement of 
the original payee he stands protected. This applies also to indorse¬ 
ments other than those of the original payee. (Jamnadas v. The 
Nagpur ('entral Bank Ltd., 50 Bom. 118.) See Sec. 85 of the Negotia¬ 
ble Instruments Act. Undc'r section 85A, of the Act, where any 
draft, i.e. an order to pay money drawn by one office of a bank upon 
another office of the same bank, for a sum of money payable to 
Older on demand, piuiiorts to be endorsed by or on behalf of the 
payee, the bank is disc harged by jiaymcmt in due course. 

Protection afforded to Collecting Bankers [Secs. 131, 131A] 

Under section 131 of the Negotiable Instruments Act, a banker 
who has in good faith and without any negligence received payment 
(as a collecting banker) for a customer, of a cheque crossed generally, 
or specially to himself, shall not, if the title to the cheque turns out 
to be delbctive, incur any liability to the true owner of the cheque 
l>y reason only of having received such payment. A banker receives 
payment of a crossc'tl cheque fcjr a custoiner notwithstanding that he 
credits his customer’s account with the amount of the cheque before 
receiving payment thereof. 

Under Section 131A this provision is made applicable to 
bank drafts also, as if the drafts arc cheques. 

To affoi’d ])rotection to collecting bankers, the following condi¬ 
tions must be satisfied ;— 

(1) The collecting banker must have acted in good faith 
and without negligence in collecting the money. 
(Commissioners of Taxation v. English Scottish & 
Australian Bank, 1020, A. C. 683.) If there was any¬ 
thing which ought to have aroused suspicion and set 
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the banker to inquiry, then the banker is guilty of 
negligence if he did not inquire. (Robinson v. The 
Central Bank of India Ltd., 9 Rang 585). See also 
Bapulal V. Nath Bank Ltd., 48 B. L. R. 393. 

(2) The collecting banker must have received payment for 

a customer, i.e., a person having an account with the 
banker. 

(3) The coUecting banker must have acted only as a reci¬ 

pient of the money on the crossed cheque, and not as a 
holder himself. (Underwood Ltd. v. Barclays Bank, 
1914, 1 K . B. 799.) 

(4) The collecting banker must have collected money on a 

crossed cheque. The crossing must not have been 
made by the banker or his agent or servant or clerk, 
but must have been made before the cheque got into 
the hands of the coilecting banker. (Gordon v. 
London City & Midland Bank, 1903, 1 K. B. 242.) 

Liability of a Promisor on a Promissory Note and that of the Acceptor 
of a Bili of Exchange [Sec. 32] 

Unless there is a contract to the contrary, the promisor in a 
promissory note and the acceptor before the maturity of the bill 
of exchange are bound to pay the amount, mentioned in the instru¬ 
ment, at maturity according to the apparent tenor of the note or 
acceptance respectively ; and the acceptor of the bill of exchange 
at or after maturity has got to pay the amount of the instrument 
to the holder on demand. If such payment is not made the maker 
or acceptor is liable to compensate any party to the note or bill for 
any loss or damage suffered by him and caused by such default. 
(Motishaw v. Mercantile Bank of India, 41 Bom. 567.) 

The liability of a promisor on a promissory note and of an 
acceptor on a bill of exchange can be regarded as primary liability, 
unless by contract to the contrary, they have become liable as sure¬ 
ties and not primarily. Thus by a contract, an acceptor of a bill of 
exchange may have become a surety, and the principal liability may 
have been agreed to be that of a drawer. (Steele v. Mackinley, 
1880, 5 A. C. 754.) 

Who can accept a Negotiable Instrument? [Sec. 33] 

The Negotiable Instruments Act provides that no person except 
the drawee of a bill of exchange, or all or some of several drawees, or a 
person named thereon as a drawee in case of need, or an acceptor for 
honour, can bind himself by acceptance. [Sec. 33] As a rule a bill of 
exchange cannot be accepted by a stranger, i.e., a person who is not 
a party to it ; but there is an exception to this rule, and that is ; a 
stranger even can accept the bill if he accepts if for the honour of any 
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party already liable on the bill. Such person is known as acceptor 
for honour. 

A bill of exchange is addressed to N. Vasanji. M. Motabhai 
accepts it. Is he liable as acceptor? No, he is not liable, unless he 
accepted for honour of the draw^er or some other party liable on the 
biU. None but the drawee can otherwise accept. Mr. M. Motabhai 
is not the drawee. So his acceptance cannot make him liable. (See 
also In re New Fleming Spinning & Weaving Co. Ltd., 3 Bom. 439.) 

A biU of exchange is addressed to Mr. Burjorji Jamshedji, 
Manager of the M. J. K. Co. Ltd. The Manager accepts it thus : 

“Accepted”. 

Burjorji Jamshedji 

for and on behalf of the M .J.K. Co. Ltd. 

What is the legal position arising out of this acceptance? 
The answer is that Mr. Burjorji Jamshedji is personally liable on the 
acceptance. The Company is, without more, not liable, because the 
Company was not made the drawee —the bill was addressed to the 
Manager and not the Company —and because under the Negotiable 
Instruments Act, excepting the case of an acceptor for honour who 
can be a stranger (an outsider—not liable on the bill) the acceptor 
must not be a stranger but must be the drawee. If the bill was not 
addressed to the Company, its Manager cannot accept it on its behalf. 
The Manager then is himseli’ liable though he purported to accept 
on behalf of the Company. (See also Uearld v. (Jonnah, 34 L. J. 885.) 

Acceptance in case of Several Drawees [Sec. 34] 

When there are several drawwes of a bill of exchange (who are 
not partners), each of them can ac^cept it for himself, but not for the 
other or other drawees except with consent or authority. In case, 
however, of drawees being ])artners, one of them can so accept as 
to bind the rest also, because a partner is deemed to be an agent of 
every other partner. But even with regard to partners, the power 
to draw, indorse, or accept or otherwise deal in negotiable instru¬ 
ments must, if the firm be a non-trading firm, be given by the part¬ 
nership agi-eement. If the partnership agreement does not give 
power to deal in negotiable instruments, then a partner cannot so 
accept as to bind the rest of the partners, unless the firm is a trading 
firm. In the case of a trading firm the authority to draw, indorse, 
accept and negotiate bills of exchange, negotiable instruments 
cheques, hundis, is implied, and so a partner can accept so as to 
bind the rest of the partners. 

Liability of Indorser [Secs. 35, 36] 

In the absence of a contract to the contrary, an indorser’s 
liability is to pay on the instrument. Every prior party is liable 
to every subsequent party. An indorser can exclude his liability 
by use of such words as “sans recourse”, or “wdthout personal 
liability” or “myself not being liable”. 
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Where the holder of a negotiable instrument, without the con¬ 
sent of indorser, destroys or impairs the indorser’s remedy against 
a prior party, the indorser is discharged from liability to the holder 
to the extent as if the instrument had been paid at maturity. To 
have an illustration : X is the holder of a bill payable to Y or order. 
The bill has the indorsements: (1) “Y” (2) “P. Q.” ; (3) “M. N.” X., 
without the consent of M.N., strikes out the indorsement “P. Q.” Can 
X now sue M. N.? No, he cannot sue M. N. because he destroyed 
M. N.’s right to sue P. Q. by striking out P. Q.’s signature. But 
he X can sue Y because Y’s indorsement is prior to that of P. Q. 
and Y had no right against P. Q. the subsequent party. A prior 
party can sue only the party prior to him, and not any subsequent 
party. 

Maker, Drawer, and Acceptor are Principal Debtors, and the other 
Parties are liable as Guarantors [Sec. 37] 

A promisor in case of a promissory note, or a drawer in case of a 
cheque or a bill of exchange, is the principal debtor ; after acceptance 
by the drawee, the acceptor becomes the principal debtor, unless there 
is a contract to the contrary. The other parties to the instrument 
arc liable as guarantors for the maker, drawer, or acceptor, as the 
case may be, subject to a contract to the contrary. 

As between the partie.s liable as guarantors, each prior party 
is, in the absence of a contract to the contrary, also liable as a princi¬ 
pal debtor in respect of each subsequent party. To have an illus¬ 
tration ;— 

A draws a bill payable to his order on B who accepts. 
A afterwards indorses the bill to C ; C to I) ; and D to E. As 
between E and B, B is the principal debtor and A, 0, D are 
sureties ; as between E and A, A is the principal debtor, and 
C, D are sureties ; as between Eand C, 0 is the principal debtor, 
and D is his suret 3 \ 

Re : Suretyship [Sec. 39] 

The Negotiable Instruments Act provides that when the holder 
of an accepted bill of exchange enters into a contract with the ac¬ 
ceptor which, under the Contract Act, would discharge the other 
parties from liability, the holder may nevertheless expressly reserve 
his right to hold the other parties liable, and in such a case the other 
parties are not discharged from liability. Under the Contract Act, 
when the creditor or the promisee gives the principal debtor a fur¬ 
ther time to pay, or entres into any new contract with the principal 
debtor, without the consent of the guarantor, the guarantor is dis¬ 
charged from liability ; but under the Negotiable Instruments Act, 
Section 39 provides an important deviation from the Contract Act. 
The holder of a bill of exchange which is accepted by the drawee and 
who is regarded as the creditor can give the acceptor who is the 
principal debtor a further time to pay or may release him from 
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liability, but at the same time he, the holder, can expressly reserve 
his right to proceed against the guarantors, i.e., the other parties 
liable on the instrument. But this section applies only when such 
contract is made with an acceptor and not with any other party, 
and it applies when there is an express reservation of his right by 
the holder to proceed against the other parties. When a party other 
than the acceptor is discharged, the holder cannot expressly reserve 
his right to hold the other parties liable; they all get discharged. 

Where the acceptor gets discharged not by an act, but by opera¬ 
tion of the law, e.g., by reason of the acceptor becoming insolvent, 
the other parties do not automatically get discharged, t hey remain 
liable as sureties for the acceptor, (lie Jacob, 1875, L. R. 10 Ch. 
App. 211, 213.) 

A, the holder of a bill of exchange for Rs. 1,000, asks from the 
acceptor Rs. 500 in full satisfaction of the bill. All other parties 
liable as guarantors are discharged from liability. But if the holder, 
while accepting Rs. 500 only from the acceptor, expressly reserves 
his right to proceed against the other parties, and makes them liable, 
he can do so under the Negotiable Instruments Act. But that does 
not give the holder any right to release from liability any of the 
indorsers or the drawer and at the same time have right against the 
other parties. For example, if the holder releases from liability one 
of the indorsers, he cannot even expressly reserve his right to proceed 
against the rest of the parties on the instrument. 

Accommodation Bills [Secs. 43, 59] 

An accommodation bill is a bill in which a person lends or 
gives his name to oblige a friend or some person whom he knows oi 
otherwise. The party lending his name to oblige the other party is 
known as the accommodating or accommodation party and the party 
so obliged is called the party accommodated. (Parr v. Jewell, 1855, 
16 C. B. 684.) Often bills are drawn, accepted, and indorsed without 
any consideration, just with a view to obliging a friend. The obliger 
who so draws, accepts and indorses is called the accommodation 
party. An accommodation party is not liable on the instrument 
to the party accommodated because as between them, there was no 
consideration and the instrument was merely given to help or oblige 
the party accommodated. But an accommodation party is liable 
to a holder for value, who takes the accommodation bill for value, 
thbugh such holder may not be a holder in due course. The holder 
for value, taking accommodation bill may have taken it with full 
knowledge of the fact of the party concerned being an accommoda¬ 
tion party ; he is nevertheless entitled to receive the Ml value from 
such accommodation party. (Mills v. Barber, 1836, 1 M. & W. 
425.) The accommodation party in turn can claim compensation 
from the accommodated party for the amount the accommodation 
party had to pay to the holder for value. 
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Indorsement of Negotiable Instrument 
indorsement is called ‘general indorsement’ (indorsement 
in blank) when the indorser does not write the name of the transferee 
above his signature. The indorser simply signs and delivers the 
instrument, [Sec. 16 (1)] 

The effect of an indorsement in blank is to convert an instrument 
payable to order into one payable to bearer, so that the transferee 
in blank can negotiate it by mere delivery. The transferee can 
write above the signature of the transferor (indorser) the name of 
any other person to whom the instrument is sought to be transferred. 
Thus if A. X. Y, indorsed an instrument in blank and delivered it to 
P. Q., the latter {i.e. P. Q.) can vTite above the signature of the 
indorser (A. X. Y. ) the name of M. N. a third party to whom the 
instrument is now transferred by P. Q. In such a case P. Q. is not 
liable to M. N. because P. Q.’s name is not on the bill. Thus P. Q. 
can avoid personal liablity on the bill. [Sec. 49] 

An indorsement is said to be special or particular or in full when 
the name of the indorsee is written above the signature of the in- 
<lorser. Thus an indorsement: “Pay A” and signed by X, makes 
A the holder, and A cannot transfer the instrument without putting 
]iis signature on the instrument. Both signature and delivery are 
reejuired for negotiation or transfer. 

The eiiect of an indorsement in full is to make an instrument 
otherwise payable to Ijcarcr now one payable to order. The moment 
it is indorsed in fidl, it ceases to be a bearer instrument, and becomes 
an instrument payable to order as against the indorser in full and all 
])arties subsequent to the party who indorsed it in full; but it should 
1)6 remembered that the instrument still remains a bearer instrument 
so far as parties prior to the indorser in fvdl are concerned. Against 
all parties juior to the indorser in full, it remains a bearer instrument, 
Avith the result that CA’^en if a pr^rson took it try mere deliA^ery without 
any indorsement from a holder who had held it as an order instrumenit 
(by reason of the indorsement in full), siuli person can sue on the 
instrument the parties prior to tire person AA'ho indorsed it in full. 
But he cannot sue the indorser in full or- any party subsequent to the 
indorser in fidl. (fSee Walker v. Macdonald, 1848, 2 Ex. 527.) [See. 55] 

A is the payee and the hist holder of a bill of e-^change. He 
indorses it in blank and delivers it to X. The instrument now be¬ 
comes, in the haaids of X, a bearer instrument and X can therefore 
dehver it to Y, without any indorsement. Say, X does so, i.e., 
delivers it, without any indorsement, to Y. But Y now' indorses 
it in full to Q. In the hands of Q, the bill becomes payable to order, 
so that Q cannot by mere delivery pass it over to T or S or F so as 
to be himself liable to such party. Say, Q delivers it, without any 
indorsement, toM. Docs M get a title, and, if so, against whom ? 
M gets no title against Q. He cannot sue Q, because Q had not 
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indorsed it to him. Can M sne Y who indorsed it in full. No, ho 
cannot sue Y because Y indorsed it in full, and as against him it is 
an order instrument because of the indorsement in full. But M 
can sue the parties prior to the indorser in full, i.e. parties prior to 
Y. He (M) can sue X, A. 

An indorser (the person who signs and delivers a negotiable 
instrument) is liable thereon (by virtue of his indorsement) to all 
parties who come after him, unless he indorsed sans recourse. He, 
in turn, can make the parties, prior to him, liable to him ; but he 
cannot sue subsequent parties. The rule is : every subsequent party 
can sue every prior party, or a prior party is liable to subseqent 
parties, unless there is what is known as ‘taking the bill back’ and 
consequent ‘circuity of action’. [Secs. 50, 52] 

If a prior party, who had parted with the instrument, takes it 
back, i.e., becomes a party once again to the instrument, hecan bj^ 
virtue of the siibsequent taking of the instrument demand money from 
the prior parties, but he cannot sue them. This is so, because if he were 
allowed to sue prior parties who come after his original position on the 
instrument, then such prior parties can sue him also on the strength of 
his prior or original indorsement or jiosition, he having stood there be¬ 
fore they came up. 8o the suit of the person who took the instrument 
back would be met by a couutersuit of the defendant against him be- 
caiise the defendant can in turn catch the ])laintifi‘ on his prior indorse¬ 
ment. The suit of the one against the otlier is nullified, conteraeded or 
neuturalized by tlie suit of that other in turn against him, unless the 
orignal indorsement of the plaintiff was sans recourse i.e., the plaintiff 
had exluded recourse to him, had throvii out personal liablity. 

An indorser can exclude his liability by putting, after his signature, 
words to the effect tliat he is not undertaking any personal liability— 
words such fis “5a7i.s recourse d moi,''' or “sans recourse," or ‘‘without 
personal liability.” [Secs. 50, 52] 

An indorsement is said to be restrictive, when the further nego¬ 
tiability of the bill is taken away—negotiation is prohibited— or 
where the endorsement simply seeks to transfer the instrument for a 
specific purpose only, i.e.., vithout actually transferring the right, 
title and interest to the transferee, making, for example, the trans¬ 
feree an agent for collection or to hold the money on behalf of the 
transferor or on account of some other person. Thus an indorsement: 
“Pay X only” is restrictive, because the further negotiability of the 
instrument is taken away by the use of the word “only.” An indorse¬ 
ment : “Pay X ioT my own use” is restrictive ; so also: “Pay X on 
account of Y” is restrictive,- because it is for a specific purpose only. 
[See. 50] 

A negotiable instrument cannot be indorsed lor any amount 
esser than that mentioned on the instrument, unless a portion of th© 
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amount has already been paid, and a note to that effect is made on the 
instrument. Thus if an instrument is for Es. 1,000, a person cannot 
indorse it to another person for Es. 500 only ; but if a sum of Es. 500 
on the instrument has already been paid, then he can indorse the 
instrument for the remaining Es. 500, provided a note to the effect 
that Es. 500 had already been paid on the instrument is mentioned 
on the instrument. 

Holder’s Right to Duplicate of Lost Bill of Exchange [Sec. 45A] 

The Negotiable Instruments Act provides that where a bill of 
exchange has been lost before it is overdue, the holder of it at that time 
may apply tothe drawer requesting the drawer to giveanother bill ot 
the same tenor. When such demand is made by the holder whohas 
lost his bill, calling upon the drawer to give a duplicate of the lost 
bill, the drawer is bound to give a duplicate, provided, however, 
that the drawer can ask the holder to provide reasonable security 
to the drawer to indemnify him (the drawer) against all persons if the 
Irill alleged to have been lost is found again. The holder must be 
prepared to give reasonable indemnity to tlie drawer if the drawer 
demands it. (Indur Dugar v. Lachmi Bibee, 15 W. E. 501.) If 
the holder is so prepared to give such indemnity the drawer must 
give a duplicate to the holder. If the drawer does not give such 
duplicate to the holder, tlie holder may sue the drawer and the Court 
would order the giving of the duplicate. The holder has also the 
right to sue the drawer who refuses to give a duplicate, in an action 
for damages as an alternative to the claim for damages : (King v. 
Zimmerman, 1871, L. E. 6 C. P. 466.) 

In the case of a promissory note lost, there is no right possessed 
by the holder to ask for a duplicate. This right extends only to 
bills of exchange and not to promissory notes. Even with regard 
to biUs of exchange this right to ask for duplicate can be exercised 
if the bill has been lost before it became overdue. A bill is said to be 
overdue after the day of maturity has jmssed. There is no right to 
ask for a duplicate of a lost bill after it became overdue or after 
maturity. Further it must be noted that the remedy which the holder 
of a lost bill has against the drawer to ask for duplicate applies against 
the drawer alone and not any other party. A party other than the 
drawer cannot be called upon to give a duplicate. 

Rights and Liabilities ot the Owner of a Lost Bill or Note 

(1) The owner who has lost his bill or note can claim it from the 
finder of the same, if it is found. The finder can not acquire any 
title to or rights on the instrument; he is bound to hand it over to 
the true owner who is entitled to claim and recover it from the finder. 
(Lowell V. Martin, 1813, 4 Taunt. 799.) 
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(2) If the finder has found the instrument which is payable to 
order (and not to bearer), so that its valid transfer requires an indorse¬ 
ment and delivery by the holder, and if the finder forges the signature 
of the holder and delivers the instrument even to an innocent holder for 
value in due course, such holder cannot get any title against the true 
owmer, because a forgery is a nullity and cannot be relied upon as a 
source of passage of title. The payer wdio has paid the finder on 
the forged indorsement is not absolved from liability to pay the true 
owner the money due payable on the instiument. 

(3) If the finder of the lost instrument, which is payable to 
bearer, or which has been converted into one j^ayable to bearer by 
reason of an indorsement in blank, has delivered it to a holder in due 
course, the latter gets good title to it, because it is delivery that is 
enough to pass title in the case of such an instrument. The holder 
in due course can keep it even against the true original owner who had 
lost the instrument. The holder in dtie course can demand the 
money payable on the instrument, and all AAdio are liable to pay on 
the instrument are ]ial)le to j)ay to the lioliler in due course. 

(4) If the instrumen t lost is a bill ofe^xchange, the holder can 
apply fora duplicate from the drawer (though not from any otlier 
party), if it w’as lost before it became overdue, and 2 )i‘ovided the 
holder is ready and willing to give security to tlie drawer if the drawer 
so demands. 

(5) The jiayer who })ays the finder of the lost bill, honestly 
and without any negligence believing him to be the true owner 
and paying in due course, i.e., according to the tenor of the instru¬ 
ment and at or after maturity (luit not before maturity), wdll be dis¬ 
charged fromliabiJity on the instrument. The true owner can, in 
sAi(;h case, recover tlie inonev from the finder. (Burne v. Morris. 
1834, 2 Cr. & M. 579.) 

(6) It is the duty of the holder w^ho has lost his bill to give due 
notice to the drawee for jiayment at the time the instrument be¬ 
comes due for payment, and, in case of ebshonour by the dr awee, to 
give notice of dishonour to all the parties liable on the instrument. 

(7) It is of the utmost imj)ortance and desirability that the 
holder of the lost instrument should give pubhc notice of the loss 
in the principal newsjjapers in the locality, and even elsewhere, so as 
to prevent forgery or fraud ; and individual notice should also be 
given to the parties liable on the instrument; so that they may be 
on the guard. 

Negotiation [Secs. 14; 47; 48] 

A negotiable instrument can be negotiated by indorsement and 
delivery, if it is payable to order; or by mere delivery without any 
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indorsement if it is payable to bearer. Delivery is essential for 
negotiation. Without delivery the instrument is said to be escrow 
or in abeyance. Delivery may be actual or constructive. 

Negotiation Back—“Taking up” of a Biil—“Circuity of action” 

Where a person who has been a party to a negotiable instrument, 
takes it again, the instrument is said to be negotiated back to him 
and he is said to have taken up or taken back that negotiable ins¬ 
trument. We have noted that every prior party is liable to every 
subsequent party. Now by reason of the prior party having taken 
back the instrument, subsequently he becomes a subsequent party 
also, and he can demand money from a party prior to him ; but that 
j)rior party can in turn sue him, by virtue of the prior indorsement 
of the plaintiff ; so this would involve a circuity of action. It is for 
this reason that the law provides that when a prior jiarty takes back 
a negotiable instrument, he cannot sue such parties, as arc jirior to 
him by virtue of his subsequent taking up of the instrument but are 
subsequent to his original indorsement or position on the instrument, 
unless he in his prior indorsement had e''cluded personal liability 
by the ns(; of Avords such as “sans reaourse '' The indorsement on 
a lU'gotiable instriiuKuit are as follows ; - 

P 

A 

B 

X 

Y 

A 

A is a person ivlio was a prior party. He negotiated the instru¬ 
ment to B, B to X, X to Y, and Y again to this very A. Now A 
by reason of this last indorsement has got the right to claim money 
from Y", X or B ; but can A sue X, Y or B.? Supposing A is allowed, 
at law, to sue Y, X orB, then X or B can, in turn, sue A by reason 
of A’s prior indorsement. This would bring about suing in a vicious 
circle. There would be what is known as “circuity of action”. It 
is for this reason that A who takes back the negotiable instrument 
cannot sue the prior party Y, X or B. But A can sue P, because P is 
prior even to A’s original indorsement. Again, it must be borne 
in mind that in the very illustration, there could be no circuity of 
action, and A could sue Y, X or B if A in his original indorsement 
had signed “sans recourse^'; say, if the indorsements were as fol¬ 
lows :— 

P 

A {sans recourse) 

B 

X 

Y^ 

A 
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Holder Deriving Title from Holder in Due Course [Sec. 53] 

A person who gets his title from a holder in due course, who has a 
good title, gets a perfectly good title to the negotiable instrument 
because he derives his title from that of the holder in due course. 

Even if such person who derives his title from a holder in due course 
knows everything about the derfect in title of any prior indorser or 
holder, he will, nevertheless, get a perfectly good title to the instru¬ 
ment because the source of his title is the title of the holder in due 
course. (Sec. 53 of the Nt'gotiable Instruments Act). A bill has been 
originally obtained by fraud from the drawer. It goes into the hands 
of X, a holder in due course. X indorses the instrument to Y. Y 
is not a holder in due course because he knows of the previous fraud; 
nevertheless Y gets a good title to the instrument because Y’s title 
is derived from X’s title, and X being a holder in due course having a 
good title, confers also a good title in favour of Y. But if Y was a 
party to the original fraud, Y cordd not get a good title (Kredit 
Bank v. Schenkers, 1927, VV. X. 39) See also 10 Born. L. R. 268. 

Rights and Privileges of Holders in Due Course 

1. The holder in due course gets a good title (free from equities 
and without any defect), though the person from whom he took the 
negotiable instrument might not have himself ])ossessed a good title, 
miless he took the instrument under a for ged indor sement in case of 
an instrument payable to order, which for the passage of title required 
an unforged indorsement and delivery —a forgery being a nullity. 
(Mascarenhas v. Mercantile Bank of India, 34 B. L. R. 1 ; Mercantile 
Bank v. D’Silva, 30 Bom. h. R. 1225.) 

2. The holder in due course, who takes a negotiable instrument 
made as such (by the transferor to him) from a bare inchoate stamped 
instrument signed by the maker and stolen from his (the maker’s) 
jrossession before he could deliver it to tlie person to whom it was 
intended to be delivered, does not get a good title to the instrument, 
l)ec:ause the instrument, when it was inchoate, had not been delivered 
by its maker to anybody; it was a thief who had taken it from the 
possession of the maker and made it complete as a bearer instrument 
and transferred it away to the holder in due course. (Baxendalev. 
Bennett, 1878, 3 Q. B. D. 525.) 

3. The holder in due course who takes a negotiable instrument, 
which was originally an inchoate stamped instrument signed by the 
maker of it who had delivered it to another person with instructions 
to abstain from filling it in for the full amount allowed or covered by 
the stamp on it and to fiill it in for a lower amount only (say, five 
hundred rupees only), gets a good title to the full amount for which 
the instrument has actually been filled in by the original donee 
(who made it choate), provided the same is covered by the stamp 
and not merely to the amount actually permitted. Thus if A gives 
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B a stamped paper with his signature thereon with instructions to 
B to abstain from filling it in for any amount exceeding Rs, 500, and 
B wrongfully fills it in for Rs. 1,000 (covered by the stamp), B cannot 
sue A for Rs. 1,000. But if B has transferred the instrument to X, 
a holder in due course, X has a good title for the full amount of 
Rs. 1,000, and not merely Rs. 5,00. (Lloyd’s Bank v. Cooke, 1907, 
1 K. B, 794.) 

4. \\Tien a bill of exchange is drawn in a fictitious name and 
is payable to the order of the drawer, and is indorsed by the same 
hand as the drawer’s signature, the holder in due course stands pro¬ 
tected and the acceptor cannot plead as against the holder in due 
course that such name was fictitious. (Cooper v. Mayer, 1820, 10 
B. &C.468.) 

5. A holder in due course to whom a bill or a note is negotiated, 
gets a good title on it even as against such parties as plead that the 
delivery of the instrument was for a specific purpose only. 

6. A holder in due course gets a good title even to an instru¬ 
ment obtained by fraud or by an offence or even though the instru¬ 
ment was stolen or taken after it had been lost by the owner, provided 
lie (the holder in due course) does not take tlie instrument (if payable 
t(» order) under a forged indorsement, for a forgery is a. nullity and 
cannot be source of transfer of title, and provided the instrument is 
not vitiated by such fraud as causes a complete lack of consent ah 
mitio, e.g., in Foster v. Mackinnon, (1869, L. R. 4 C. P. 704 ; Chiman- 
ram v. Diwanchand, 56 Bom. 180), where the signature of an old 
gentleman was taken (as drawer) on a biU of exchange whereas he 
was told that it was only a guarantee that he was signing—the 
principle ‘‘non est factum,' i.e., ‘this is not my act,’ being applicable. 
(Chichester v. Hill, 1882, 52 L. J. Q. B. 160); Mascarenhas v. Mercantile 
Bank of India, 34 B.L. R. 1; Mercantile Bank v. H’Silva, 30 Bom, 
L. R. 1225.) 

7. No maker of a promissory note, and no drawer of a biU of 
exchange or cheque, and no acceptor of a bUl of exhange for the 
honour of the drawer, shaU, in a suit thereon by a holder in due coure, be 
permitted to deny the validity of the intrument as originally made or 
drawn. [This, however, does not preclude a minor from denying the 
vahdity of a note on the ground that he was a minor at the date of 
the note. (Chengal Chetty v. Nainajjpa, 117 I, C. 133.) 

8. No maker of a promissory note and no acceptor of a biU 
of exchange payable to order shall, in a suit thereon by a holder in 
due coure, be permitted to deny the capacity of the payee, at the 
date of the note or bill, to indorse the same. (Jones v. Darch, 1817, 
4 Price 300; Smith v. Marsack 1848, 6 C. B. 486). But it can be 
shown that the payee was only a benamidar. (Reddiar v. Akkal, 
.58 Mad. 693.) 
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Negotiation by Legal Representatives [Sec. 57] 

The legal representative, representing the estate of a deceased 
person, cannot negotiate by delivery only a promissory note, bill of 
exchange or cheque payable to order and indorsed by the deceased 
who could not deliver it because of his death. \^"hat is required to 
negotiate an instrument signed by the deceased but not delivered by 
the deceased is an indorsement by the legal representative himselL 
The legal representative must re-indorse the instrument and deliver 
it to the jierson for whom it was intended to be delivered, and thereby 
he can communicate the title in the instrument to the person to whom 
it was intended by the deceased. (Bromage v. Lloyd, 1847, 1 Ex. 
32). But the legal representative while re-indorsing the instrument 
should take care to exclude his own liability on the instrument by 
using words to the eifect that he has excluded his own liability. 

The Effect of Fraud/Forgery on a Negotiable Instrument [Sec. 58] 

The effect of fraud on a negotiable instrument is that if the 
fraud does not amount to forgery, a holder in due coiirse taking a 
negotiable instrument gets a better title than what the transferror 
had. If A has taken an instrument by fraud, coercion, undue in¬ 
fluence, or by theft from another person and has transferred it to a 
holder in due course, the latter can claim a good title to the ins¬ 
trument, provided he has not taken under a forged instrument. 
(Mascarenhas v. Mercantile Bank of India, 34 B. L. R. 1 ; Mercantile 
Bank v. D’Silva, 30 Bom. L. R. 1225.) 

Where the fraud involves an act of forgery of an indorsement, 
the effe(;t of such.forgery would be that if the instrument is payable 
to order it would not be capable of giving any title whatsoever even 
to a holder in due course, because forgery is a nullity and is not a 
source of communication of title. (Mercantile Bank v. D’Silva, 30 
Bom. L. E. 1225.) In the case, however, of an instiument payable 
to bearer, an indorsement is not at all necessary to communicate 
title, and therefore, if there be a redundant forgery of the last holder’s 
signature, a holder in due course would nevertheless get a good 
title to the instrument. A has indorsed an instrument in favour of 
B or order and the instrument is kept in A’s drawer. X a thief 
steals if from A’s drawer, and indorsing the signature of B, transfers 
it away to one P, a bona fide transferee for value (being a holder 
in due course). P will get no title to this instrument because B’s signa¬ 
ture has been forged by the thieff, and the instrument was payal)le to 
order. An instrument payable to order can only be negotiated by 
indorsement and delh^cry. Indorsement is an essential source of 
communication of title to the indorsee. Now if there be a forgery 
in the indorsement it goes without saying that even the holder in due 
course cannot get any title to the instrument because the thief has 
no title whatever. Nemo dat qui non kabet, i.e, no one can give or 
transfer, who possesses it not himself. 
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In the case, on the other hand, of on instrument payable to 
bearer, all that is required for communication or transfer of title is a 
delivery. No indorsement is required. If therefore a thief steals 
an instrument payable to bearer and transfers it to a holder in due 
course, the latter would get a good title to the instrument because he 
takes it not through any indorsement but through the delivery. 
Even though the thief thinking that the indorsement was essential, 
forges the signature of the holder, the holder in due course to whom 
it is then negotiated would get a good title, because we are not 
concerned with the signature, we are only concerned with the delivery 
of the instrument. 

When the fraud is of such type that it vitiates consent ah initio, 
so that consent is wholly lacking, the instrument is void ah initio, 
and if negotiated even to a holder in due course, he would not get 
any title on it (Foster v. Mackinnon, 1869, L. R. 4C. P. 704; Chiman- 
ram v. Diwanchand, 56 Bom. 180). Thus where the signature of an 
old gentleman was taken on what was represented to him to be a gua¬ 
rantee, whereas it was really a bill of exchange it was held that even 
a holder in due course could get no title on the instrument because the 
old gentleman had never consented to sign a bill; he thought it was 
a guarantee which he had signed. “Non est factum” could be his plea. 
(Foster v. Mackinnon, 1869, L. R. 4 C. P. 704). 

When the holder of a negotiable instrument acquires the ins¬ 
trument after its dishonour, with notice of such dishonour, or after 
maturity, he has, as against the other parties, the rights of his 
transferor, and no more than those rights ; but any person who in 
good faith and for value becomes the holder, after maturity, of a 
promissory note or bill of exchange made, drawn, or accepted without 
consideration, for the purpose of accommodating or obhging some 
party to the bill or note, can recover the amount of the note or bill 
from any prior party. 

An acceptor of a bill already indorsed is not excused from 
liability by reason of such indorsement being forged, if he knew or 
had reason to believe the indorsement to be forged when he accepted 
the bill. 


Presentment for Acceptance [Secs. 61, 62] 

Some bills require to be presented for acceptance. A bill of 
exchange payable after sight must, if no time or place is specified 
thereon for presentment, be presented to the drawee thereof for 
acceptance, if he can, after reasonable search, be found, by the per¬ 
son entitled to demand acceptance, within a reasonable time after 
it is drawn, and in business homs on a business-day. A bill of 
exchange which is expressly required to be presented for acceptance 
must be presented for acceptance before it is presented for jjayment. 
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In the case of a bill payable after sight presentment for ac¬ 
ceptance is necessary in order that the maturity of the instrument, 
i.e. time for payment, may be determined; and where a bill is ex¬ 
pressly required to be presented for acceptance it must be pre¬ 
sented for acceptance even though it is payable at sight or a certain 
number of days after date or on demand, because express contract 
does BO require. In other cases, however, in the absence of a contract 
to the contrary on the instrument, presentment for acceptance 
is not recjuired. Though a bill may not be required, at law, to be 
presented for acceptance, yet good business policy would demand 
such presentment, because when an instrument is presented for ac¬ 
ceptance, the holder thereof can know whether the drawee -will 
accept liability on it or whether he would disoAvn all liability on it. 
But where acceptance is required under the law, the bill must be 
presented for acceptance; otherwise no party to the instrument re¬ 
mains liable on the instrument to the person making the default. 
(Savard v. Palmer, 1818, 8 Taunt. 277.) 

When the drawee of a bill cannot, though a reasonable search 
has been made, be found, the bill can lie treated as dishonoured. 

If a bill is directed to the drawee at a particular place, it must 
be presented at that place ; and if at the date of presentment, he 
cannot, after reasonable search, be found the bill can be treated as 
dishonoured. 

The presentment for acceptance must be made to the drawee 
or to his authorised agent. (Cheek v. Roper, 1804, 5 Esp. 175) 

When authorised by the usage or agreement, a presentment 
through the post office by a registered letter is sufficient. 

When is Presentment for Acceptance Excused 

Presentment for acceptance is excused in the following cases.:— 

(1) Where the drawee is a non-existing person or fictitious 

person or one incapable of contracting, e.g. a minor or 

a lunatic. [Sec..91] 

(2) When the drawee is insolvent or is a deceased person. 

[Sec. 75] 

(3) When after a reasonable search the drawee cannot be 

found; [Sec. 61] 

(4) When acceptance has been refused on some other ground 

though presentment was irregular. 

Effect of Failure to Present for Acceptance 

If a bill requiring presentment for acceptance, is not so presented 

by the holder to the drawee or his duly authorised agent, he drawer 
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and all the indorsers are discharged from liability to the holder; 
no action can lie even in respect of the debt or the consideration in 
respect of which the bill was passed. (Soward v. Palmer, 1818, 8 
Tannt. 277.) 

Drawee’s Time for Deliberation [Sec. 63] 

A drawee is entitled to have forty-eight hours (exclusive of 
public holidays and Sundays) for deliberating whether he will 
accept the bill or not. (Bank of Dieman’s Land v. Victoria Bank, 
1871, 3 P. C. 526.) At the expiration of the 48 hours, it is the duty 
of the drawee to return the bill, either accepted or not accepted. 
(Bank of Dieman’s Land v. Victoria Bank, 1871, 3 P. C. 526.) It 
is the duty of the holder to demand the re-delivery of the bill as 
soon as the 48 hours get over, and if the (h-awee does not return the 
l)ill, the holder can svie the drawee for return of the bill or for damages. 
If. however, through the negligence of the holder, the drawee returns 
the bid to a wrong person, the drawee is not liable or responsible to 
the holder in damages or otheiwise. (Morrison v. Bachanan, 1833, 
(i C. & P. 18.) 

Acceptor of Bill Drawn in Fictitious Name [Sec. 42] 
Fictitious Bills 

In Cooper v. Meyer (1820, 10 B. & C. 468), it has been laid down 
that when a bill is drawn in a fictitious name and is payable to the 
drawer or his order, the acceptor undertakes to pay to the person 
who signed as the drawer or to his order. An indorsee may prove 
that the signature of the drawer and on the first indorsement are in 
the same handwriting. 

A bill of exchange is said to be “drawn in a fictitious name and 
payable to the order of the drawer” when both the drawer and 
the payee are fictitious persons. A payee is called “a fictitious 
payee” when the name of the payee is inserted as a sham, Le., 
without any intention of payment, or when the payee is a non- 
existing person. (Bank of England v. Vagliano Bros., 1891, A. C. 
107.) 

Where both the payee and drawer are fictitious persons, the 
acceptor is liable to the holder in due course, if the holder in due course 
can prove that the first indorsement and the signature of the sup¬ 
posed drawer are in the same handwriting ; but the acceptor cannot 
be held liable to a person who knew or believed or had reason to 
beUeve that the drawer or the payee was a fictitious person. 

Presentment for Payment [Secs. 64-74] 

Promissory notes, bills of exchange and cheques must be i)re- 
sented for payment to the maker, acceptor or drawee thereof, as 
the case may be, by or on behalf of the holder (Sec. 64.) Present¬ 
ment for payment must be made during usual hours of business, and. 
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if on bankers, within banking hours. (Sec. 65.) A promissory note 
or bill of exchange payable after a specified period, after date or 
sight thereof, must be presented for payment on maturity (Sec. 66.) 
A promissory note payable by instalments must be presented for 
payment on the third day after the date fixed for the payment of 
each instalment (Sec. 67). A promissory note, bdl of exchange 
or cheque made, drawn or accepted payable at a specified place, 
i.e. at a particular place (Dorabji v. Jamshedji, 38 B. L. R. 395), 
and not elsewhere, must, in order to make liable any party thereto 
be presented for payment at that place, and not elsewhere (Sec. 68.) 
A promissory note or bill of exchange made, drawn or accepted 
payable at a specified place, must, to hold the maker or holder liable, 
l»c j)resented for ])ayment at that place (Sec. 69.) If the maker, 
drawee or acceptor of a negotiable instrument has no known place 
of btisiness or fixed residence, and no place is mentioned in the ins¬ 
trument for presentment for acceptance or payment, such ])rcsent- 
ment may be made to him in jjcrson wherever he can be found 
(Sec. 71). A j)resentnient to a party in person even on the street 
oi' in any otlicr place where he can be found is valid ((k'oss Smith, 
1813,1 M. k S. 545), if the ])erson concerned has no known |jla.ce of 
l)usiness or fixed residence and no place is specified in the insti iiment 
for prescuitment for ac(;ej)tance or iiayrnent. Where authorised by 
agreement or usage a prescntm(‘nt through the post office by means 
of a registered letter is sufficient. 

Where a promissory note is jiayable on demand but not at a 
specified place, no presentment is required to make the maker 
thereof liable. 

A cheque must, in order to hold the drawee liable, be presented 
at the bank upon which it is (h-awn before the relation between the 
drawer and the banker has been altered to the prejudice of the 
drawer (Sec. 72). If a cheque is not presented within a I’easonable 
time and in consequence the drawer suffers damage, the drawer 
is discharged to the extent of damage suffered by him. A cheque 
must, to hold persons othei' than the drawer liable thereon, be pre¬ 
sented within reasonable time after delivery thereof by such person. 
(Sec. 73.) A cheque which is intended, as a rule, for immediate pay¬ 
ment and not for circulation, must be presented without any reason¬ 
able delay. 

When a bill is accepted payable at a specified bank, and has been 
presented there but dishonoured, and if the banker negligently 
or improperly keeps or deals with or redelivers it, so as to cause loss 
or damage to the holder, he must compensate the holder for such loss 
or damage. 

A negotiable instrument payable on demand must be presented 
for i)ayment within a reasonable time after it is received by the 
holder (Sec. 74.) In determining what is a reasonable time for 
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presentment for payment, for giving notice of dishonour, for noting 
or for protesting negotiable instruments, regard must be attached to 
the nature of the transaction, the instrument, the usuage and the 
course of dealing with respect to similar instruments in the locality. 
In calculating reasonable time, public holidays and Sundays are to 
be excluded. 

Effect of Non-presentment for Payment [Sec. 64] 

If default is made in presenting, within a reasonable time, a 
promissory note, bill of exchange, or cheque, for payment, the 
indorsers get immune from liability, but the maker and acceptor 
remain liable. (Walton v. Mascall, 1844, 18 M. & W. 452.) Present¬ 
ment through the Post Office would be sufficient, where usage *or 
custom of trade allows sudi presentment. (Sec. 64.) 

When is Presentment for Payment Excused [Section 75A and Sec. 76] 

In the case of promissory notes payable on demand and not 
stipulated to be payable at a specihed place, it is not necessary to 
present it for payment to charge or hold liable the maker thereof. 
(People’s Instalment & Savings Bank Ltd. v. Nath, 1933, A. I. P. 
Lab. 133.) Pi esentinent for payment is excused, and the mstrument 
is deemed to l)c dishonoured at the due date for presentment in 
any of the following cases :— 

(1) If the maker, acceptor or drawee intentionally prevents 

the presentment of the instrument; or if the instru¬ 
ment, being payable at the place of his business, ho 
closes such place on a business day during the usual 
business hours ; or if the instrument being payable at 
some other specilied place, no one authorised to pay it 
attends at such place during usual business hours 
oi' if the instrument not bthig payable at any specified 
|)lace, the maker drawee or acceptor, as the case may be, 
cannot, after due search and diligence, be found; 
[as to what due diligence is, is a question of fact (Hardy 
V. Woodrolfe, 1818, 2 Stark, 319)] ; 

(2) As against any party sought to be held liable, if the 

maker or drawee or acceptor has undertaken to pay on 
the instrument in spite of the non-presentment of it; or, 

(3) As against any party to the instrument, if, after maturity, 

with knowledge of the fact that the instrument has 
not been presented to the maker, drawee or acceptor, 
as the case may be, he makes a part payment on 
account of the amount due on the instrument, or pro¬ 
mises to pay the amount due on the instrument in whole 
or in part, or otherwise abandons his right to take ad¬ 
vantage of any default in presentment for payment; or 
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(4) As against the drawer, if tiie drawer conld not suffer 

damage by reason of the want of such presentment for 
payment; (Wirth v. Austin, 1875, 10 L. R. C. P. 689.); 

(5) If the place of jiresentment is a riot area. (Sec. 75A.) 

Efiect of Absence or Failure of Consideration in a Negotiable 
Instrument [Secs. 43-45] 

Though a negotiable instriiment is })resumed to have been 
drawn, made, accepted, indorsed or transferred for consideration, yet 
a party to it can prove that there was eomplete or partial failure of 
ccmsideration. In case of complete failure of consideration, the 
liability can be wholly avoided ; where ther e is partial failui ci of 
consideration, liability can be avoided to the extent of such failure. 
But where any party taking the instrument withoirt consideration 
has transferred it, w^ith or without an indorsement, to a holder for 
consideration, such holder, and every subsequent holder deriving 
title from him, may recover the amount due on such instrument 
from the transferor for value or from any jrar ty prior to such trans¬ 
feror for consideration. [Section 43 of the Negotiable' Instruments 
Act.] X draws a billon Y. Y accepts it witiiout consideration. C 
gets this bill wdthout consideration. (! then fransfers it to I) for 
consideration. D can sue C, and X —all the parties because he 
took it for consideration. J3ut C cannot sue on the instrument 
because C took it without A-alue. 

A is the holder of a bill. He transfers it to X without consi¬ 
deration. X trail,sl'ers it to Y for consideration. Y transfers it 
without consideration to P. ('an 1* recover? If so, from whom? 
P can recover from A, X, but not fiom Y', because as between Y and 
P there was no consideration. 

Where a part of the consideration for which a person signed a 
promissory note, bill of exchange or cheque, though not consisting 
of money, is ascertainable in money without collateral enquiry, and 
there has been a failure of that part, the sum Avhich a holder standing 
in immediate relation with such signer is entitled to receive from him 
is proportionally reduced [See section 45 of the Negotiable Instru¬ 
ments Act]. When the consideration in a bill, promissory note or 
cheque is not money, but is othei- than money, e.g., supply of some 
goods, and there is a partial failure of that consideration, the liability 
on the instrument is reduced by the extent of the value (in terms 
of money) of the consideration which so failed, provided it is possible, 
without any collateral Inquiry, to determine that value. But where 
it becomes necessary to make a collateral inquiry to determine whe¬ 
ther consideration has really, partially failed, and, if so, the extent 
to which it has failed, the amount jjayable on the instrument must 
be paid up in full; and a separate suit for damages may be brought 
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to have tlio matter determined. The rights of a holder for value 
remain unaii'ected, even though the transferor from whom he took 
the instrument, or an earlier party, had not given full consideration 
and could not have himself sued for the full amount. 

A bill of exchange is accepted by X for Rs. 1,000, the a^eed 
price of two bales of cotton. Y supplies to X one bale. As there is 
a partial failure of consideration which can easily be ascertained in 
terms of money, without a collateral incjuiiy, (it being Rs. 500), 
X is liable to Y to the extent of Rs. 500 only, and not Rs. 1,000 
though he accepted the bill for Rs. 1,000. (Agra and Masterman 
Bank v. Leighton, 1806, 2 Ex. 50.) Rs. 1,000 was the agreed price for 
two bales of cotton; but only one bale was actually delivered. Now 
as the bales were of the same quality and as the price was fixed at 
Rs. 1,000 for 2 bales, it follows that the price of one bale could not 
be more than Rs. 500. So X is liable to the extent of Rs. 500 and 
not Rs. 1,000. 

Now supposing, in the abovcmentioned case, both the bales 
liad been properly delivered, but X, the buyer (acceptor) refused 
to take the bales, o]i the ground tliat th(» cotton contained therein 
was of an inferior and not the agreed (|uality—that it was worth not 
more than Rs. 000. Could X then have offered to pay Rs. 000 
only (on the bill he had acceiffed for Rs. 1,000) ? No ; because, 
without a collateral inquiry it could not have been ascertained 
whether the cotton was of inferior or agreed quality. X then would 
have been held liable to pay the whole amount of the bill, i.e., Rs. 
1,000 ; and his proper remedy would have been to sue Y”^ separately 
for damages. 

If the consideration for which a person signed a promissory 
note, bill of exdiange or cheque, consisted of money, and was ori¬ 
ginally lacking partially or subsequently failed in part the sum 
which a holder in immediate relation with such signer is entitled to 
receive from him is proportionately reduced. The holder of a bill 
stands in immediate relation with the acceptor. The maker of a 
proiiiissory note, the drawer of a bill or cheque stands in immediate 
relation with the payee ; and so the indorser with the indorsee. 
Other signers may by agreement stand in immediate relation with a 
holder. [Sec. 44.] 

X draws a bill on Y for Rs. 500 payable to X. Y accepts it, 
but subsequently refuses to pay. In a suit by X tigainst Y, it is 
found that the bill was an accommodation bill to the extent of Rs. 100. 
X could recover Rs. 400 only, and not the amount of accommodation. 
(Darnell v. Williams, 1817, 2 Stark. 160.) 
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PAYMENT OF NEGOTIABLE INSTRUMENTS [SEC. 78] 

Payment of money on a negotiable instrunient lijust bo made to 
the holder or to his duly authorised agent. Unless tlic holder ti'eats 
the payment to any other person as payment to himself, such pay¬ 
ment will not discharge the person who pays. (Field v. Carr, 1828, 
6 Bing. 13.) 

Payment should not be made till the maturity of the instru¬ 
ment ; a i)ayraent made before matui’ity is not a payment in due 
course, and the payer is liable to pay tlu; whole amount again to the 
rightful holder. (Burbridge v. Manners, 1812, 3 Camp. 193.) 

Payment should be in money, i.e., currency notes, coins and 
other legal tender. Of course, with the consent of the holder, payment 
may be made in some other manner, and such payment sliall be valid. 
He may be given a fresh bill, i.e.., a re-draft cancelling the original 
bill. (Sibree v. Tripp. 1846, 15 M. W. 23.) 


Interest on Negotiable Instruments [Sees. 79-80] 

When interest is specified expressly on a promissory note or 
bill of exchange, it shall be calculated at the s]KH!ified rate, on tlic 
amount of the principal money due on the instrument, from the 
date of the instrument, until the payment or Tcalisation of such 
amount, or until such date after the filing of the suit as the Court 
may direct. 

Under the Usurious Loans Act, Courts of law have got the 
power to curtail the rate of interest when it ajjpears to be unrea¬ 
sonably high. In the case of a suit brought by a creditor for reco¬ 
very of loan of money or for enforcement of any security in respect 
of a loan, if the Court finds that the interest is exorbitant and that 
the transactions between the jiarties is substantially or materially 
imconscionable the Court may reconsider the whole matter and give 
relief to the debtor. In fixing the rate of interest or in considering 
whether the stipulated rate is reasonable or unreasonably higli, the 
Court will consider'the amount and the nature of the risk involved 
and undertaken by the lender. The greater the risk undertaken 
by the lender, the higher the rate of interest allowed ; the lesser the 
risk involved the lesser will be the rate of interest allowed, by the 
Court. The Court will consider whether or not the lendcvr had any 
security of the borrower on which the lender could rely in case of non¬ 
payment of moneys due to him. If money is lent or advanced on 
mortgage or pledge or a charge, the lender would not be justified in 
charging a very high rate of interest; on the other hand, where the 
lender did not have any mortgage, pledge or charge, made in his 
favour by the borrower, the lender could be justified in having 
or charging a heavy rate of interest. When no rate of interest 
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is mentioned in the instrument, interest is payable at the rate of 
ti per cent, per annum from the date at which the same ought to have 
been paid by the party liable until the actual tender or reahzation 
of the amount, or until such date after the fih'ng of the suit, as the 
Court may think fit. Moreover the rates of interest are restricted 
by local Acts—the Provincial Money Lender’s Acts. 

As a promissory note payable on demand is payable from the 
date of the note and not the date at which the demand for payment 
is made, the interest on the amount of such note runs from the date 
at which it is made. (P. Edulji v. Essa, 28 Bom. L. R. 141) Interest 
at 6 per cent, per annum is recoverable if the note is silent on the 
(piestion of interest. Such interest is recoverable in the case of a 
demand pro-note from the date of the n®te. (30 Bom. L. R. 1.) 

Delivery of Instrument on Payment or Indemnity in case of loss 

[Sec. 81] 

* Any person who is liable to jiay, and is called upon by the 
holder to pay, the amount dm^ on a promissory note or bill of ex- 
(bange or cheque, is, before paynumt, entitled to liavc the instru- 
jvient shown to him, and he is, on payment, entitled to have the 
in<trunient delivei-ed to liim. If the instrument is lost or cannot be 
])i'oduced, the person who is sought to pay is entitled to be indemnified 
by the payee or the holder against any further claim on the very 
instrument in case the same be found. 

Discharge from Liability on Negotiable Instruments [Secs. 82-87] 

The liability on negotiable instruments is discharged in any one 
or more of the following ways :— 

(1) By c'iinccllation by the holder of the acceptor’s or in- 

doi'scr's name with the intent to free him from liabili¬ 
ty. [8ec. 82 (a)]. 

(2) When the holder otherwise discharges the maker, ac¬ 

ceptor or indorsers from hability; [but such dis¬ 
charge" does not discharge any collateral seciirity in 
respect of the debt. (1877, 3 C. P.D. 60)]. [Sec.82(b)] 

(3) By payment in due course of the amount mentioned on 

the instrument. [Sec. 82 (c)'and Sec. 85.] 

(4) By allowing the drawee more than 48 hours to deliberate 

whether he would accept the instrument; in counting 
the period of 48 hours, public holidays and Sundays are 
not to be counted. [All parties who do not consent, 
to allowing the drawee more than 48 hours tor delibera¬ 
tion are discharged from liability to the holder.] 
Section 83. 



252 


MERCANTILE LAW 


(5) When the cheque is not presented for payment within 

reasonable time of its issue, and the drawer or person 
on whose account it is drawn had the right at the time 
when presentment ought to have lieen made, as bet¬ 
ween himself and the banker, to have the cheque 
paid, and by reason of delay which is unreasonable, 
he suffers actual damage, he is discharged to such da¬ 
mage suffered. In considering as to what is a reason¬ 
able time, regard must be had to the nat\ire of the 
instrument, the usage of trade and of bankers, and the 
facts of each particular case. [Section 84.] 

A draws a cheque for Rs. 5,000. The payee presents the cheque 
for payment after a resoaable time has lapsed. The bank fails 
before the cheque is presented. The drawer is not liable, because 
had the cheque been presented without unreasonable delay, the 
drawer had funds at the bank and before its failure the bank would 
have made the payment. The payee or the holder, therefore, can* 
not sue the drawer for the amount of the cheque, but his nanedy 
would be to prove against the bank’s liquidator or against the 
Official Assignee or Official Receiver for the amount of the cheque. 

A draws a cheque at Bombay on a bank in Lahore. The 
holder presents it for payment without any unreasonable delay, 
but the bank failed and the holder did not get his money. The 
holder is entitled to receive the money frf)m the drawer for the 
drawer is not discharged in this ca.se, the cheque having been pre¬ 
sented within a reasonable time and without any unreasonal)le 
delay. 

(6) By a qualified or conditional acceptance, accepted by 

the holder, all the parties whose consent to such 
acceptance was not taken by the holder get discharged. 
[Sec. 86.] 

(7) By failure of the holder to present a bill of exchange 

(which was under the law required to be presented for 
acceptance) for acceptance by the drawee, unless the 
presentment for acceptance is’ otherwise excused. 
[Sec. 61.] 

(8) By reason of failure to present for payment, unless the 

presentment is otherwise waived or excused under the 
Negotiable Instruments Act. [Sec. 64.] 

(9) By want of notice of dishonour, the party entitled to 

notice of dishonour, is, as a rule, excused from liabiUty. 
[Secs. 30, 35, 93, 95, 98.] 

(10) By material alteration without the consent of the parties. 
The parties whose consent to the alteration has not 
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been taken get discharged from liability, unless the 
material alteration is such as is authorised under the 
Negotiable Instruments Act. [Sec. 87.] 

Qualified or Conditional or Local Acceptance [Sec. 86] 

As a rule, the acceptance must be unconditional and unqualified. 

With the consent, however, of the holder, a conditional, qualified 
or local acceptance would be valid; but without the consent of the 
holder any such acceptance would not be valid. The holder is not 
bound to take a conditional or qualified acceptance. For examjde, 
if the acceptor says “accepted payable on the arrival of my ship,” 
or “payable while I am in funds,” or “accepted payable for Rs. 500 
only,” the holder is not bound to accept such acceptance. He 
can treat such qualified acceptance as equivalent to dishonour by 
non-acceptance, and he can then give notice of dishonour to all the 
parties concerned. 

Even when the holder consents to a quahfied, conditional or 
local acceptance, all other persons liable on the instrument whose 
consent to suc'h conditional, qualified or local acceptance has not 
been taken by the holder, are discharged from liability. 

An acceptance is said to be conditional when some condition 
is attached to the payment, e.g., “accepted payable on the arrival 
of my shij)”. 

An acceptance is said to be partial when the acceptor agrees 
bo pay a portion of the amoxint on the instrument, e.g. : “Accepted 
payable for Rs. 1,000 only,” when the instrument, say, is for Rs. 3,000 
or more than one thousand. 

An acceptance is said to be local when the acceptor undertakes 

to pay only at a specified place and not anywhere else ; or where the 
acceptor undertakes to pay at a place different from the place men¬ 
tioned in the hill and not elsewhere. 

An acceptance is said to be qualified as to time when the acceptor 
makes the money payable at a time different from the time men¬ 
tioned in the instrument; e.g., “accepted payable three months after 
date,” though the instrument is drawn payable one month after date. 

Instrument not Dishonoured till Drawee in case of Need also 
Dishonours [Secs. 115, 116] 

Sec. 115 of the Negotiable Instruments Act provides that 
where a drawee in case of need is named in a bill of exchange, in any 
indorsement thereon, the bill is not dishonoured until it has been 
dishonoured by such drawee. If the holder does not present 
the bill to the drawee in case of need the drawer gets discharged 
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from liability on the bill. [Bahadur v. Gulab Rai, 1929, Lah. 
(A. I. R.) 577]. If a bill has been accepted by the drawee but dis¬ 
honoured subsequently by non-payment by the drawee, i.e., the 
original drawee, the holder is not entitled to then present it to the 
drawee in case of need if the holder had not originally presented it to 
the drawee in case of need for acceptance. (Dore v. KarachiwaUa & 
Co., 40 B. L. R. 473.) 

[A drawee in case of need may accept and pay the bill of exchange 
without previous protest. (Sec. 116)]. 

Alteration in a Negotiable Instrument [Secs. 87-89] 

An alteration may be material, or it may be immaterial. A 
material alteration is an alteration in which the rights nr liabilities 
of the parties or a party to the instrument are substantially (not 
negligibly) altered by a party to the instrument. (Das v. Kumar, 
33 Cal. 812). When the alteration is quite insignificant, and does 
not prejudice the right or liability of a party, it is said to be imma¬ 
terial. Where the business effect of the instrument is altered, the 
alteration is a material alteration. (Aldous v. Cornwall, 1888. 
L. R. 3 Q. B. 513.) 


An alteration of the amount ])ayable, of the rate of interest, or 
the insertion of a new' party, or an alteration of the date of the instru¬ 
ment or an alteration in the time of jjaytnent or tlie place of ])aym(mt 
would he regarded as material alteration. Any alteration wiiich is 
material aiul which is effected ivithont tliii (onsimt of the other party 
or parties to the instrument would have the elfetvt of discharging all 
other jiartics (Sec. 87.) who did not consent to such altei'ation, 
unless the alteration is authorised under ttie Act. On the other 
hand, the mere correction of a clerical error or an accidental slip or 
omission, e.g. changing of date from 1849 to 1949, is not a material 
alteration (Brutt v. Pickard, 1824, Ry. & M. 37), and if such cor¬ 
rection or alteration is made, there is no need for having consent 
of the other parties to such alteration, becuase such alteration does 
not in any manner affect or alter the rights and lialiilities of the pai - 
ties to the instrument. (See Scholfield v. Earl of Londesborougb, 
1896, A. C. 514; Warrington v. Early, 1853, 23 L. J . Q. B. 47 ; 
Gardner v. Walsh, 1855, 5 E. & B. 83 ; Outliwaite v. Luntfey 181-5, 
4 Camp. 179; Long v. Moore, 1790, 3 Esp. 155; Tidmarsh v. Grover, 
1813, 1 M. & S. 735.) 

An acceptor or indorser of a negotiable instrument is bound by 
his acceptance or indorsement notwithstanding aii}^ jjrevious- altera¬ 
tion of the instrument. [Sec. 88]. 

Where a promissory note, bill of exchange or cheque has been 
materially altered but does not appear to have, been so altered ; or 
where a cheque is jjresented for payment w'hich does not at the fijue 
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of presentation appear to be crossed or to have had a crossing which 
has been obliterated, payment thereof by a person or banker liable 
to pay, and paying the same according to the apj)arent tenor thereof 
at the time of payment and in due course, shall discharge such 
person or banker from all liability thereon. [Sec. 89.] 

Material Alterations allowed by the Law, without the Consent of the 

Other Parties. 

Material alterations allowed by the law, without consent of the 
other parties are :— 

(1) Filling blanks in case of inchoate stamped instru¬ 

ments ; (Sec. 20); 

(2) Conversion of blank indorsement into indorsements in 

fuU ; (Sec. 49); 

(3) Crossing of Cheques ; (Sec. 125); 

(4) Qualified, conditional or local accejitance (Sec. 86). 

NOTICE OF DISHONOUR [Secs. 91-98; and Secs. 105-107] 
Raison d’etre of Notice of Dishonour 

Dishonour of a negotiable instrument which is a bill of exchange 
or promissory note or cheque may take place by non-payment, and 
of bill of exchange, by noii-acee])tauce as well as by non-payment. 
When the drawee is incompetent to contract, the bill may be treated 
as dishonoured by non-acceptance. [Secs 91, 92]. 

So that a party liable on a negotiable instrument may not be 
compelled to lock up his money for more than a reasonable time, 
notice of dishonour must be given. Otherwise it can be presumed 
that the instrument was honoured in due course. 

Notice of dishonour by non-acceptance or by non-payment 

Notice of dishonour should be given to all parties who are 
intended to be made liable on the instrument. Such notice must 
be given within a reasonable time by the holder or by any-party 
liable on the instrument. (Chajmian v. Keane, 1835, 3 A. & E. 193). 
Th^ notice may be sent by post; it may be in any form oral or written. 
If the notice is duly addressed and sent by post, but does not reach 
the other party, the miscarriage of the notice does not render it 
invalid. (Sec. 94). Any party receiving notice of dishonour must, 
if he wishes to render liable any prior party to himself, give uotic-e 
of dishonour to s ich prior party wnthin a reasonable time. (Sec. 95). 
Notice of dishonour must be given within a reasonable time, i.e., if the 
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holder and the party to whom notice of dishonour is given reside 
or do business in the same place, the notice of dishonour is said to be 
given within a reasonable time if it is sent by the next post or so as to 
reach its destination on the day next after the day of dishonour or, 
if the parties carry on business or reside in different places, notice of 
dishonour is said to be given within a reasonable time if it is sent by 
the next post or oh the next day after the day of dishonour. 
Mere knowledge that the instrument has been dishonoured is not the 
requisite notice. (Cory v. Scott, 1820, 3 B. & Aid. 619.) 

Consequence of Failure to give Notice of Dishonour [Secs. 105, 106] 

As a rule, all parties who are entitled to notice of dishonour and 
are not given sucdi notice, get discharged even on the original debt. 
(24 Bom. 360.) 

Cases in which Notice of Dishonour is excused [Sec. 98] 

No notice of dishonour is necessary— 

(1) when the ])arties entitled to the notice of dishonour dis¬ 

pense with sucli notices ; (in such a case all the parties 
subsequent to the party waiving his right to noticjc (but 
not the prior parties) also get discharged (1886, T. L. il. 
657 ; and 12 East. 434); 

(2) to hold the drawer liable, when the drawer has counter¬ 

manded payment, 

(3) when the party charged could not suffer damage for want 

of notice of dishonour, {e.g. when there were no funds ); 

2 Bom. L. R. 891 ; 

(4) when the party entitled to receive notice cannot after 

reasonable search be fomid (Bateman v. Joseph, 1810, 

2 East. 433) ; or the party bound to give notice 
is, for any other reason, unable without any fault of 
his, to give such notice ; 

(5) to hold the drawer liable when the acceptor also is a drawer; 

(6) in the case of promissory note which is not negotiable; 

(7) when the party^entitled to notice, knowing the facts, 

promises unconditionally to pay the amount due on the. 
instrument. (Belgaum Bank v. Raghunath, 47 B. L. R, , 
336)., 
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Form of notice of dishonour to drawer of a biil of exchange 

Address 

(of the person giving notice) 
Date, 

I hereby give you notice that a bill of exchange No. 

dated.drawn by you on.(name of 

drawee) of.(his address) for Rs.payable to 

(name of payee) or order.months after date, has been dis¬ 

honoured by the said drawee by refusal to accept /or by refusal 
to pay (state as the case may be) and that I have to hold you 
responsible for the payment of the money under the instrument. 

'Fo 

(Name of drawer and his address) 


Signature. 

Notice of dishonour to an indorser of a bill of exchange 

Address 

(of the person giving notice) 
Date, 

I herel)y give you notice that a bill of exchange No......... 

dated.drawn by (state name of drawer) of. 

.(his address) for Rs.payable to. 

(name of payee) or order.months after date and bearing 

your indorsement has been dishonoured by the drawee by non-accept- 
ance/by non-payment (state as the case may be) and that I have to 
hold you responsible for the said dishonour. 

To 

(Name of indorser and his address) 


Signature. 

NOTING AND PROTEST [SECS. 99-104A] 

Noting [Sec. 99] 

When a promissory note or bill of exchange is dishonoured 
by non-acceptance or non-payment, the holder of it mtiy go to a 
notary public and have the fact of the dishonour noted by him (the 
notary public) upon the instrument itself, or upon a paper attached 
to the instrument, or partly upon the instrument and partly upon the 
paper attached to it. (Sec. 99.) A note made by the notary 
public must be made within a reasonable time after dishonour of 
the instrument, and must specify the date of dishonour, the reasons 
for, if any, assigned for siich dishonour, or, if the instrument has not 
been expressly dishonoured, the reason why the holder treats it as 
<iishonoured, and the charges of the notary public. (Sec. 99). 
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Notary Public [Sec. 138] 

[A notary public is an offic;er, usually a solicitor, empowered 
by the Provincial Government to attest foreign documents and to 
note and protest bills of exchange and promissory notes. [Sec. 138.J 

[Advantage of Noting and/or Protest Sec. 104] 

The advantage secured by a noting or a protest is that the 
fact of the dishonour can be recognised as good prhna’ facie evidence 
in a Court of law. Noting is not compulsory or necessary in the case 
of an inland bill or note, but it is com|)ulsory in tlie case of some 
types of foreign bills, viz., bills of excrhango which by the law of 
tile fori'ign country require noting or protesting. Under Section 104 
of the Negotiable InstruiiHuits Act, foreign bills of exchange must be 
profested for dishonour Avhen such jiiotest is required by the law of 
th(' place wheie they are drawn. Bid a foreign bill drawn in India 
and made jiayable, and drawn on a drawee, outside India, does not 
lequire protest though tlie law of the place where it is [layable may 
rocjuire such protest. 

Protest [Secs. 100-104A] 

When a promissory note or bill of exchangi' has been dishonoured 
by non-acceptance, or by non-paymerd, the holder may, within a 
reasonable time, cause Mich dishonour to be noted and certified 
ity a notary public ; such certificate is called the protest . (See. 100). 

When the ac(‘e])tor of a bill of exchange has liccome insolvent, 
or las credit has been publicly impeached, bel’ore the maturity of 
tlie bill, the holdei' may, within a reasonable time, cause a notary 
public to demand better siaairity of the acceptor, and on its being 
rc'fiised, may, within a reasonable time, cause such facts to lie noted 
and eei-titicd. Sucli certificate is called a protest for better security. 
(See. 100). 

Tlie difierence lietween noting and jirotest is tbat whereas noting 
must pirccedc a iiroticst and coutaius the fact of dishonour along with 
other particulai's all mentioned on the instrnnu'nt itself oi‘ a piece 
of jiaper attached thereto, a. ])iotest, on the other hand, is a certificate 
to the effect that dishonour has been done, i.e., the protest is tbat 
which follcnvs a noting. The certificate given by the notary public^ 
i.e., the protest, must contain, the following particulars 

(1) I’be instrument itself or a literal transcript of the ins¬ 

trument and of everything wuitten or printed thereon. 

(2) The name of the person for whom and the name of the 

person against whom the instrument has been protested. 

(3) A statement that payment or aceeptance or better 

security, as the case may be, has been demanded of 
such person, by the notary public ; the answer given 
to the notary public by the other person,, or if he gave 
no answer, a statement by the notary public that no¬ 
answer was given, or that he could not be found ; 
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( 4 ) When the note or the bill is dish onoured, the place and time 

of dishonour or of better security being refused; 

(5) Subscription of the notary public ; 

(6) If there is an acceptance for honour or of payment for 

honour, the name of the person by whom, or the person 
for whom, and the manner in which, such acceptance 
or payment was offered and effected. [Sec. 101.] 

When a promissory note or a bill of exchange is required by law 
to be protested, notice of such protest must be given instead of 
notice of dishonour, in the same manner and subject to the same 
condition as a notice of dishonour ; the notice of protest may be 
given by the notary public himself. [Sec. 102]. 

When is Noting equivalent to (as good as) Protest ? [Sec. 104A] 

When a bill or note is required to l)e protested within a specified 
time or before some further proceeding is taken, it is sufficient 
that the bill has been noted in furtherance and with the iiitentior 
of making a protest. If the noting has been done before the expira¬ 
tion of the specified time, or the taking of the proceedings, the protest 
may be done even after the specified time, because the noting was 
intended to be followed by a protest, and was a first step towards 
the protest. [Sec. 104A.] 

FORM OF PROTEST OP A BILL OF EXCHANGE FOR 
NON-ACCEPTANCE OR NON-PRESENTMENT 
Protest by Notary Public 

I,.(name of notary p;d»lic) of. 

(address of notary public), a notary j(ul)lic l)y lawfid authority ap¬ 
pointed and sworn, did, on (state date), at the request of. 

(write the naine of the holder), the holder of the original bill of 
exchange, of which a true copy is given hereunder, exhibit and send 
the said original l)ill of exchange to (state name of the drawee), 
the drawee under the said bill (in case of dishonour by non-payment 
by the drawee who had accepted it, add the words : who had accepted 
the same) at (state the place where the bill was presented) and did 
demand acceptance of the said bill by the flrawee (or, in case of dis¬ 
honour by non-payment, state: did demand payment) but the 
(drawee or acceptor, as the case may be) refused to accept (or to 
pay) the same. WTierefore I at the request of the said holder did, 
and do hereby, protest against the drawer of the said bill of exchange 
and aU the other parties thereto and all others concerned for all costs 
of exchange, re-exchange and all costs, damages and interest resulting 
from non-acceptance (or non-payment). 

Witnesses ;— Attested by me :— 

(1) X. Y. M. .‘. 

(2) P. Q. T. Notary public 

of.. • • 

(Here give an exact copy of the bill with all the indorsements on it) 
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Form of Protest of a Bill of Exchange for want of Better Security 
by Drawee (Acceptor) who, having accepted the Bill, has 
become insolvent 

[Use the form preceding this form, but instead of the words : 
“did demand acceptance (or did demand payment)” the words : 
“did demand security for payment of the bill when the same 

becomes mature in so far as the (drawee).has 

become insolvent,” and for the words : “the drawee (or acceptor) 
refused to accept (or pay) the same,” use the words : “and the saicl 
drawee replied that security for the payment of the amount could 
not be given,” and, in the last line, instead of the words “resulting 
from non-acceptanee (or non-j)ayment)” use the words : “for want 
of better security for the jiayment of the bill at maturity.” 

ACCEPTANCE FOR HONOUR [SECS. 108-112] 

Conditions under which Acceptance for Honour can be made [Sec. 108] 

Acceptance for honour of the drawer, or of any other party 
liable already on the instrument, can be made by a person who is a 
stranger to the instrument, i.e., who is not a person already liable on 
the instrument, after the instrument is noted or protested with a 
notary public, provided the holder consents to such accoiptance 
for honour. (Sec. 108).' The acceptance for honour is written on the 
instrument, thus: “Accepted supra protest'\ or “accepted s, p. 
for the honour of A. B. the drawer”, or “accejited for the honour 
of X. Y. the indorser named as such on the instrument”. 

How should Acceptance for Honour be made ? [Secs. 109,110] 

A person Abashing to accept for honour must, by Avriting on the 
bill in his own handwriting, declare that he accepts under protest 
the protested bill for honour of the drawer or of any particular in¬ 
dorser whom he names, or generally for honour. (Sec. 109). If 
he does not mention the party for whose honour he has acc;epted, 
he is deemed tohave accepted for the honour of the drawer. (Sec. 110.) 

Liability of Acceptor for Honour and Rights of such Acceptor 

[Secs. Ill, 112] 

An accej)tor for honour is liable to all parties who come subse¬ 
quent to the party for whose honour he accepts to pay the amount 
of the bill, provided the bill has been sent once again to the drawee 
for payment and the drawee has refused payment and the bill is 
again noted and protested. (Sec. 112.) Such party and all the parties 
prior to such party are liable to compensate or reimburse the acceptor 
for honour for all loss or damage sustained by him in consequence 
of such acceptance, because all prior parties are h’able to subsequent 
parties. An acceptor for honour is .liable to the holder of the bill 
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provided the bill is presented, or forwarded for presentment to him 
(in case the address given by such acceptor on the bill is a place other 
than the place where the bill is made payable), not later than the 
day next after the day of its maturity. (Sec, 111.) 

An acceptor for honour cannot be held liable unless the bill 
has on its maturity beenjjresented to the drawee for payment, and has 
been dishonoured by him, and noted or protested for such dis¬ 
honour. (Sec. 112.) 

PAYMENT FOR HONOUR [Secs. 113, 114] 

What is Payment for Honour? [Sec. 113] 

When a bill of exchange has been noted or protested for non¬ 
payment, any person (whether a stranger or whether a person already 
liable on the instrument), may pay the same for the honour of any 
party liable on the instrument, provided that the person SO paying 
or his agent in that behalf has previously declared before a notary 
public the party for whose honour he pays, and such declaration has 
been recorded by such notary public. (Sec. 113.) 

Points of Difference between Acceptance for Honour and Payment for 

Honour 

Whereas an acceptor for honour cannot l)e a penson already liable 
on the inslrument, a payer for honour can be anybody liable or not 
on the instrument. The person paying or his agent must declare liable 
before the notary ])ublic the party for whose honour he pays, and 
such declaration must have been recorded by the notary public. 
Acceptance for honour is, in its character something qualified or 
conditional, the liability arising only after the original drawee persists 
in dishonouring l)y non-payment. (1812, 0 East. 361—Hoare v. 
f^azeiiove.) 

After the bill ha.s been paid supra prnfest. it ceases to be a 
negotiable instrument. {Ex parte Swan, 1886, L. E. 6 Eq. 344.) 

Conditions Precedent to Payment for Honour 

The conditions precedent to payment for honour are - 

(1) 'fhat th§ bill must have been noted, or protested for 

non-payment; 

(2) That the payer or his agent must declare before a notary 

public the person for whose honour he pays and that the 

notary must have recorded such declaration ; 

(3) That the payment is made for the honour of some party 

liable on the instrument. 

Rights of the Payer for Honour [Sec. 114] 

A pemon paying for honour is entitled to all the rights, in respect 
of the bill, which the holder had at the time of such payment and 
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may recover from the party for whose honour he pays all sums so 
paid with interest thereon and with all expenses properly incurred 
in making the payment; but this right and remedy of a payer for 
honour can only be enforced against the person for whose honour he 
pays and all parties prior to such person. All parties coming subse¬ 
quent to the party for whose honour the pajrment has been made are 
discharg(xl from liability. (Sec. 114). A payer for honour is entitled 
to receive, uj)on payment to the holder, the amount of the bill and 
the notar^i^l charges, both the bill and the certificate or the protest. 
A payer for honour is subject to the liabilities of the holder, and there¬ 
fore cannot sue the jtrior parties liable to him, unless they receive 
notice of dishonour. 


Notarial Act of Honour 

When a notary public certifies that a dishonoured bill of ex¬ 
change, of which a true copy is contained in the protest, was exhibited 
by him to the payer for honour who declared that he would pay the 
amount payable under the bill and did pay the same for the honour 
of the drawer, or the acceptor or an indorser, of the bill, and holding 
the said drawer, acceptor or indorser (for whose honour he paid), 
responsible to him for repayment to him of the amount paid by him 
for honour, the act of the notary pxiblic in issuing the certificate is 
known -as notarial act of honour (required on payment suvra 
protest). 

A similar certificate may be given in the case of acceptance 
for honour supra protest ; in such case also, the act of the notary 
public is called a* notarial act of honour. 

Form of Certificate by Notary Public on Payment for Honour— 

Notarial Act of Honour 

I.(state name of the notary public) of. 

(state his address or place), being a notary public duly authorised and sworn, hereby 

certify that on.(state date), in.(state place), the 

Original bill of exchange for Rs., drawn by.(state 

name of drawer, on.(state iiaine of drawee) of. 

(address of drawee), of which a tnio and exact copy contained in the protest which is 

hereto annexed, was by me duly exhibited to.?.(state name of 

the payer for honour) of (state address of payer for honour) who declared that he 
would pa,y, and actually did pay, the sura due on the said bill for the honour of 

.(the drawer, or of the acceptor or indorser), holding the said 

«lra wer, (or acce})tor or indorser, as the case may be), and the other parties concerned, 
responsible to him the said payer for honour for the said sum and for all interest 
damages and costs. 

Dated t.he.day of. 


Seal of Notary Public. 


Signature of Notary Public. 
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Compensation [Sec. 117J 
Re-draft 

The holder is entitled to the amount due upon the instrument 
and all expenses properly incurred in presenting, noting and protest¬ 
ing it. 

When the person liable resides at a place different from that at 
•which the instrument is payable, the holder is entitled to receive 
such sum at the current rate of exchange between the two places. 

An indorser who being liable, has paid the amount due on tlie 
same, can claim the amount so paid with interest at six per cent, 
per annum from the date of payment until tender or realization 
thereof with all expenses caused by the dishonour. When the 
person charged and such indorser reside at different places, the 
indorser can claim such amount at the rate of exchange between 
the two places. 

The party entitled to compensation may instead of receiving 
payment for cash, draw a bill upon the party liable to compensate 
him, payable at sight or on demand for the amount due to him, and 
all expenses properly incurred by him. Sucli bill must be accom- 
jjanied by the instrument dishonoured and the protest thereof, if any. 
if such bill is dishonoured, the party dishonouiing it is liable to cnm- 
pensate in the same manner as in the case of the original bill. The 
new" bill given is known as re-draft. 

Special Presumptions in the case of Negotiable Instruments [Sec. 118] 

Unless and until the contrary is proved by evidence, the following 
are the presumptions in a Court «f Law on a negotiable instrument •.— 

1. Every instrument is presumetl to have been drawn or 

made for consideration, and every instrument, when it 
has becai accepted, indorsed, negotiatefl, or transferred, 
is presumed to hav<? been accepted, indorsed, negotiated 
or transferred for consideration. 

The party (defendant) alleging want or absence of consi- 
dei’ation must prove that allegation. The burden of 
proof is, as a rule on the defendant making the allega¬ 
tion ; (Percival V. Frampton (1835, 2 C. M. & R. 180); 
where the facts tend to show an unconscionable transac¬ 
tion, the burden of proof gets shifted, and the plaintiff 
must then prove the presence or adequacy of consid(;ra- 
tion. (Moti V. Mehdi 20 Bom. 367; Kadher v. Narain, 
1943 All. 163.) 

2. Every negotiable instrument bearing a date is presumed 

to have been made or drawn on that date. 

3. Every accepted bill of exchange is presinned to have been 

accepted within a reasonable time after its date and before 
its maturity. 
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4. Every transfer of a negotiable instniment is deemed to 

have been made before its maturity. (Parkin v. Moon, 
1836, 7 C. & P. 408.) 

5. Indorsements appearing on a negotiable instrument are 

presumed to be in the same order in which they appear 
on the instrument. [But successive indorsers of a note 
could |)rovethat as between themselves, they were co¬ 
sureties. (Macdonald v. W hitfield, 1883, 8 A. C. 73S.) 

6. A lost promissorj’ note or bill of exchange is presumed 

to have been duly Stamped. 

7. The holder of a negotiable instrument is presumed to be 

a holder in due course. (Shaha v. Bengal National 
Bank, 47 Cal. 871 ; Boyal Bank of 8c-otland v. Ilahim, 
49 Bom. 270). But where proof is adduced to the efi'ect 
that tlie instrument w^as obtained from its holder, 
maker or accejitor (or from any person holding it for 
the holder), by means of an offentie or by fraud or foi' an 
unhiwful consideration, the burden of proof then gets 
shifted on to the holder who has then to actually prove 
that li(‘ w as a holder in due course. (Daulatram’s case, 
15 Bom. L. B. 333 ; Sikdar v. Secretary of State for 
India, 36 Cal. 239.) 

In a suit upon icn instrument which lias been dishoured the 
Court shall, on proof of the protest, presume the fact of dishonour 
unless such fact is disproved. [Sec. 119J 

Estoppels in case of Negotiable Instruments. [Secs. 120-122. J 

1. No maker of a promissory note, and no drawer of a hill of 
exchange or cheque, and no acceptor of a bill of exchange for the 
honour c>f the drawer, shall, in a suit thereon by a holder in due course, 
l;o j)ermitted to deny the vahdity of the iirstrument as originally 
made or drawn. (See. 120). [This, however, does not prevent 
a minor fromdenyingthevaliclity of a note on the ground that he was a 
mmorat the date of the note. ] (Chennai Chetty v. Nauiajipa. 117 
PC. 133.) 

2. No maker of a jiromissory note and no acceptor of a hill 
of exciiango payable to order shall, in a suit thereon by a holder in 
due course, be permitted to deny the cajiacity of the payee, at the 
date of the note or bill, to indorse the same. (Sec. 121.) (Jones v. 
Dareh, 1817, 4 Price 300; Smith v. Marsack, 1848, 6 C. B. 486). 
But it can be shown that the payee was only a benamidar. (Beddiar 

Akkak 58 Mad. 693.) 

3. No indorser of a negotiable instrument shall, in a suit 
thereon by a subsequent holder, be permitted to deny the signature 
or contractual capacity of a prior party. (Sec. 122.) 

Grossed Cheques [Secs. 123-131A] 

W^hen a cheque bears across its face an addition of the words 
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“and Company” or any abbreviation thereof, between two parallel 
transverse lines, or of two parallel transverse lines simply, that 
addition shall be deemed to be a general crossing. Such a cheque 
is said to be a generally crossed cheque. (Sec. 123). But a cheqw*? 
which bears no crossing, is said to be an open cheque payable 
at the counter. The holder can cross an uncrossed cheque and have 
it put it in his account. Such an alteration though material is allow¬ 
ed xmder the Act. 

Where a cheque bears across its face an addition oC the name 
of the banker that addition shall be deemed to be crossed specially 
to that particular banker. It is a special crossing. (Sec. 124). 
When a cheque is uncrossed, the holder may cross it generally or 
specially. (Sec. 125). Wliert; the cheque is crossed generally, the 
holder can cross it specially by insertion of the name of a banker. 
(Sec. 125.) 

When a cheque i.s crossed specially, the banker to whom it is 
crossed may again cross it specially to another banker as his agent 
for collection. (Sec. 125.) When a cheque is crossed generally 
the banker on whom it is drawn must not pay it otherwise than to 
ii banker (Sec. 126) ; but when it is crossed specially, the banker on 
whom it is draw n can pay it only to the banker to whom it is crossed, 
or to his agent for collection, but not otherwise. (Sec. 126). When 
a cheque is ('rossed S|>ecially to more than one banker, except when 
crossed to an agent for colletdion, the banker on whom it is di-awn 
must refuse iiayment on that cheqtie. (Sec. 127) 

When the l)ankei' oii w horn a crossed cheque is drawn pays the 
same in due course, tlu^ banker paying the cheque and the drawer 
thereof shall l>e disclrargcd. 

Sections 128 and 131 of the Ncgotial)lc Instruments Act give 
the collecting Itankcjs ju'otcM tion. A collecting banker is 

not liable if it turns out tliat the pei'son to vhom the jiayment 
is made was not really entitled to it, if the collecting banker acted 
in good faith and without any negligence or grounds for su.specting 
something WTong or inegular and if ho collected the money for a 
customer and acted only to recievo the money as a collecting agent, 
and if the cheque on which he collected the money was crossed hy 
the holder or by the dra wer before it got into the hands of the banker. 
A collecting banker should not himself cross an uncrossed cheque; 
if he does so he w ill not rei;eive the protection afforded by Section 131. 

Section 85A of the Negotiable Instruments Act protects bankers 
in the case of bank drafts also. Where a banker draws on its own 
branch, or head olfiee, the draft is called a banker’s draft. Sec. 85A 
gives bankers the same protection in and immunity from liability 
in case of bank drafts bearing forged indorsement as in the case ot 
cheques. The paying bank is discharged by payment in due course. 

Section 129 provides that any banker paying a cheque crossed 
generally otherwise than to a banker, or a cheque crossed specially 
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The draft is endorsed then to the order of the collecting banker. 
The bill of lading, however, is, as a rule, indorsed in blank. A slip 
is attached to the draft instructing the bankers whether the docu¬ 
ments are to be given up when the acceptance is made or when the 
draft is paid. A letter of hypothecation (authorising the collecting 
bank to sell away the goods if the bill is dishonoured is sometimes 
attached by the shipper to the bill and the shipping documents. 

Re : International Law [Secs. 134-137] 

In the absence of a contract to the contrary, the liability of 
the maker or drawer of a foreign promissory note, bill of exchange 
or cheque, is regulated in all essential matters by the law of the place 
where the instrument was made; and the liability of the acceptor 
and of the indorser shall be governed by the law of the place where 
the instrument is made payable. (Sec. 134.) 

When a promissory note, a bill of exchange, or cheque, is made 
payable in a different place from that at wliicb it is made or indorsed, 
the law of the place where it is made payable is the law governing 
what constitutes dishonour and what notice of dishonour is required. 
(Sec. 135.) 

If a negotiable instrument is made, drawn, acc;e])ted or indorsed 
outside India, but in accordance with the law of India, then the 
circumstances that any agreement evidenc(‘d by such instrument is 
valid according to the law of the country w herein it wars made does 
not invalidate any subsequent acceptance of indorsement made 
thereon in India. (Sec. 136.) 

The hw of any foreign country regarding jiroinissory notes, bills 
of exchange and checpies shall be presumed, unless tlie c-ojitrary is 
proved, to be the same as that of India. (Sec. 137.) 

Renewing a Bill of Exchange 

When the acceptor anticipates that he wall not be able to pay 
the amount payable on the bill accepted by him, he may write to 
the drawer asking him to renew the bill; he will a fortiori do so if 
he has accepted the bill on the arrangement that it should, if req uired, 
be renew^ed. The acceptor may then pay, according to the arrange¬ 
ment, something on account of the bill or may not pay anything. 
In either case he accepts the renewed bill. If he has paid something 
on account of the original bill he would accept the renewed bill for the 
difference, with interest; otherwise he has to renew the whole bill 
with interest. He has also to pay for the stamp on the fresh (renewed) 
bill. The drawer then cancels the original bill and sends it back to 
the acceptor. 
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HUNDIS 

Meaning of “hundi” 

A iiundi is a negotiable instrument in the vernacular or an 
oriental language. If it is in the form of a promissory note it is, 
in some localities, called a “teep”, and in certain other parts a 
*‘rii kha *’. When a hundi is paid up it is known as a “khokha”. 
In the Punjab, the drawer or maker of a hundi can, by crossing the 
hundi and putting the words “sri-nisani”, exclude his liability on 
the hundi. 

As a rule, Hundis governed by local usages and customs 

A hundi is, generally, governed by the customs and usages 
in the locality, but when a custom is silent on the point involved 
in a dispute before the Court, the Negotiable Instruments Act 
applies to the hundi; Section 1 of the Negotiable Instruments Act 
])rovides that, by express writing on the hundi itself the parties may 
agree that in case of dispute, the local usage and customs shall be 
excluded and the Act shall apply. 

Types of Hundis 

We shall now consider the different types of hundis. There are 
the following types :— 

(1) Shah Jog Hundi (5) Dhani Jog Hundi (9) Firman Jog Hundi 

(2) Jokhmi Hundi (6) Jawabi Hundi (10) Nishan Jog Huhdi 

(3) Darshani Hundi (7) Nam Jog Hundi (11) Peth and Perpeth 

(4) Muddati Hundi (8) Dekhanhar Hundi (12) Zickri Chit, or 

Tickri Chit. 

Shah Jog Hundi 

A shah jog hundi means a hundi which is j)ayable only to a 
shah. A shah means a respectable person in the locality. A 
respectable person means a man of money and not a man of straw. 
As a general rule, acceptance by the drawee of a shah jog hundi is 
not written on it, but the particulars only are entered in the drawee’s 
books of account, and the hundi is not jjresented for acceptance 
before it is either due or overdue. A shah jog hundi is a bearer 
hundi, and passes from hand to hand by mere delivery without any 
indorsement, till it reaches the shah. Once it reaches the shah it 
ceases to be a bearer hundi. It can only be paid to a shah. But if 
the shah gets money on a hundi stolen or taken by fraud or forgery, 
the shah does not get a good title to it unless he produces the actual 
drawer or the person who committed the fraud or theft; otherwise 
he is to refund the money which he received, with interest thereon. 
The claim to a refund of money received by the Shah must be made 
as soon as possible after the fact of forgery has been discovered, so 
that the Shah can be protected. (BansicUiar v. Jwala Prasad, 16 
Bom. L. R. 34.) 
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Jokhmi Hundi 

A jokhmi hundi is a hundi which the drawee has to accept 
or pay only upon the happening of an event, but not otherwise. 
Unlike a bUl of exchange which cannot be drawn conditionally, 
a hundi of this type can be drawn conditionally. Such a hundi 
resembles a policy of insurance, with this difference, however, that 
whereas in an insurance of the ordinary type the insurer has to pay 
the insured for the loss suffered by him only after the loss has taken 
place, in the case of jokhmi hundi the moneys are paid in advance as 
it the loss had taken place though none has already taken place. 
It is of great use when goods are sold and sent from one place to an¬ 
other. The seller draws a hundi on the buyer who becomes the drawee. 
The seller then discounts the hundi with an insurer, so to say, who 
discounts the hundi and makes payment in advance, charging his 
commission. The commission charged is his premium. The 
drawee who is the buyer “need not pay unless he gets the goods, 
for the hundi is drawn conditionally, and thus the buyer is pro¬ 
tected. The seller also does not lose anything even if the goods 
are lost on the way, because he has already the money less the 
discount from the insurer, and the insurer or discounter would get 
the refund of what he paid already on the hundi, if the goods reach 
safe, because he is named as the payee under tlie hundi, and he will 
receive back the money from the buyer (the drawee). In Jadowjee 
Gopalv. Jetha Shamji, 4 Bom. 333, it was held that if the goods sent 
under a jokhmi hundi are lost, the discounter (insurer) who is the 
holder cannot claim the money payable under it; but the holdei' can 
claim the full amount if the goods got partially lost or damaged. 

Darshani Hundi 

A darshani hundi is a hundi which is payable at sight. The 
accjeptor has to pay the amount specified in it on darshan, i.e., on 
sight. 

Muddati Hundi 

It is a hundi payable on the expiration of the muddat, the 
period of time fixed by the hundi. 

Dhani Jog Hundi 

A dhani jog hundi is one payable to dhani, i.e., owner. It is 
an instrument payable to bearer. (Jetha v. Ramchandra, 16 Bom. 
689.) 

Jawabi Hundi 

A jawabi hundi is so called because the transaction takes place 
as in the case of remittance of money through a banker from one place 
to another or like a money order through a Post Office. The payee 
who rec eive the money under the hundi sends his receipt or jawab 
(answer.) to that effect. 
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Nam Jog Hundi 

A naiii jog hundi is payable to a party named in the bill or order. 
The bill may or may not be accompanied by a description of the 
party concerned. If there is a descriptive role of the party con¬ 
cerned, the hundi cannot be indorsed or transferred, but when there 
is no such description it can be indorsed or transferred. 


Dekhanhar Hundi 

A dekhanhar hundi is a hundi payable to bearer or the person 
jwesenting it for payment. 

Firman Jog Hundi 

It is a hundi which is payable according to its maker’s firman 
(order). It is a hundi payable to order. 

Nishan Jog Hundi 

It is a hundi which is to be paid only to the person presenting it. 

Peth and Perpeth 

W’iicii the holilci' of ji hundi has lost it, he may ))c given a flu])li- 
catc of the lost one. The du|)lie.ate is called “Peth”. 

When the holder who lias lost a duplicate of tlie original hundi, 
is given another duplicate, tin; other duplicate is called “Peri)et}i”. 

Zickri Chit or Tickri Chit 

A zickri chit or tickri chir, or a letter of protection, as it is known 
all over India, is issued in connection with Marwari Hundis. When 
the original hundi is not acc'opted, a chit is issued to the holder by 
some prior party to the hundi. I’he chit is addressed to some res¬ 
pectable person residing in the locality. Such person usually ac¬ 
cepts the hundi and pays it on maturity. The acceptance is given 
in writing on the zickri chit or tickri chit as it is known. It constitutes 
a letter of protection or an acceptance for honour. Whereas under 
the Act, in the case of a bill, acceptance for honour pre-stipposes a 
noting or protest, a hundi requires no noting or protest if it is to be 
accepted for honour. 


Points of distinction between Bills of Exchange and Hundis 


Bills of Exchange 

1. Bills of exchange are in¬ 
struments in the English lan¬ 
guage or an European language. 


Hundis 

1. Hundis are bills of ex¬ 
change or promissory notes 
(negotiable instruments) in an 
oriental language. 
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Bills of Exchange 

2. Bills of exchange are go¬ 
verned by the provisions of the 
Negotiable Instruments Act. 


3. Acceptance by the drawee 
is written on the bill of exchange. 


4. Some bills of exchange re¬ 
quire compulsory presentment 
for accfjptance by the drawee, 
c.r/., bills payable after sight, or 
where expressed to be presented 
for acceptance. 

5, Before a bill can be ac¬ 
cepted for honour it requires 
noting or protest by a notary 
public. 


6. A stolen bill, or a bill ob¬ 
tained by fraud which does 
not vitiate consent ab initio, 
gives a good title to a holder 
in due coiirse. 


Hundis 

2. Hundis are governed, as 
a rule, not by the Negotiable 
Instruments Act, but by local 
usages and customs of trade ; 
the Negotiable Instruments Act 
applies to hundis only in the 
absence of a local usage or cus¬ 
tom, or when expressly made 
applicaL)le, by express writing, 
to that effect, on the himdi. 

3. As a rule, acceptance on 
the hundi is ]iot written on the 
hundi, but merely the particu¬ 
lars of the acceptance are en¬ 
tered in the books of the drawee. 

4. As a rule, a hundi does 
not lequirc presentment for 
acceptance; and, in a shah jog 
hundi, may be presented only 
after it is due or overdue. 

5. According to the usage of 
(Shroffs a hundi can be accepted 
for honour though it is not no¬ 
ted or protested. This is 
xisually done under a zickri or 
tickri chit. 

(). In the case of a Shah jog 
hundi, the Shah who is paid is 
bound to refund the money 
with interest, unless he produces 
the actual drawer or the person 
who committed the fraud or the 
theft. 


7. Bills cannot be drawn or 7. A hundi, e.g,, the jokhmi 

made payable conditionally. hundi, can be drawn condition¬ 

ally, so that the money is jjay- 
able in a contingency, e.g., the 
arrival of the goods and their 
receipt by the buyer (drawee) 
either in good condition or even 
partially damaged. (Jadowji v. 
Jethaji, 4 Bom. 333). 
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Letters of Credit 

A letter of credit (L/C), is an order by a banker on his/its own 
branch or on some other banker, directing that the beneficiary (i.c. 
holder of the letter) should be given a specific credit, as per the condi¬ 
tions mentioned in the letter. 

There are various types of letters of credit. Under one type, 
there is an order by a banker on its/his branch or itself/himself, 
whereby the beneficiary under the letter is allowed to draw on the 
bank to the maximum extent specified in the letter and for a specified 
period of time, usually six months. Another kind of L/C is that in 
which one bank asks another bank to allow the holder to draw upon 
it hini upto a specified amount. In the latter case the banker issuing 
the letter of credit is to be charged with the total amount of all 
cheques honoured by the other banker or for all the payments made 
by the other banker on the strength of the letter. 

“Clean” or “Open” Letter of Credit 

A “clean” or “open” letter of credit is one in which no condition, 
are attached to the acceptance of bills of exchange drawn under the 
letter. It contains an unconditional undertaking to pay or ’.ccepts 

“Documentary” Letter of Credit 

A documentary letter of credit is one in which the promise to 
accept bills of exchange drawn on the banlcer or the promise to pay 
to the extent of the specified amount is a conditional promise, i.e., 
the documents of title to the goods with regard to which the bills. 
of exchange are drawn must be sent along with the bills of exchange 
to the bank which issued the L/C so that the same be accepted 
by the issuing bank. 


“Marginal” Letter of Credit 

A marginal letter of credit is one in which the terms of the 
issue are contained in the margin. The terms of drawing and 
acceptance of the bills of exchange are given in the margin. The 
marginal L/C must not be detached from the bill portion of the 
L/C. 

“Circular” Letter of Credit 

A circular letter of credit is one in which the issuing bank 
requests its correspondent in a foreign country to honour aU the 
cheques and orders of the holder of the L/C to the extent to which 
the issuing bank has undertaken to honour the same. Such letters 
facilitate foreign trade. 
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Traveller’s Letters of Credit—Letters of Indication—Circular Notes: 

A traveller’s letter of credit is a letter issued by a banker and 
addressed to his/its correspondent in a foreign country, asking the 
correspondent to pay the drafts drawn upon liini by the holder of the 
L/C, to the extent to which such drawing is allowed by the L/C- 
Such letters are given by the issuing bank to the holder who pays 
cash for the same. Travellers who cannot conveniently or safely 
carry cash with them can buy such letters and get money, in the 
foreign territories through which they travel, as and w'hen necessary. 
The signature of the beneficiaiy (w^ho is identified) is attested by an 
additional document called the Letter of Indication which the tra¬ 
veller must carry with him. Particulars of the payment (whenever 
made) are entered by the payer on the letter of cre^t. 

Circular Notes are cheques (each for the same sum, whatever 
the sum be) drawn on the banker who issues them. Such notes can 
be cashed by the bolder (traveller) in any foreign country where 
the issuing banker has a correspondent. 1’he correspondent is reim¬ 
bursed by drawing a draft (payable at sight) on the issuing banker. 

“Revocable” or “Unconfirmed” Letters of Credit and “Irrevocable” 
or “Confirmed” Letters of Credit 

A letter of credit may be revocable or unconfirmed ; or, it may 
be irrevocable or confirmed. If the issuing bank has the power to 
revoke the authority of the holder of the L/C to continue drawing on 
the strength of the letter of credit, the L/C is called a revocable or 
unconfirmed L/C. But if the issuing bank is not entitled to revoke 
the authority of the holder of the L/C, the L/C is known as an iiTcvo- 
cable or confirmed L/C. 

The Raison D’etre and utility of Letters of Credit 

Letters of credit serve a very useful purpose in financing foreign' 
trade. The raison d’etre of letters of credit lies in the necessity to 
satisfy the needs of foreign trade—to enable foreign traders to export 
their goods without much risk. 

Is a Letter of Credit a Negotiable Instrument ? 

In Orr & Barber v. Union Bank of Scotland, 1854, 1 Macq. 
H. L, Bep. 513, it was held that a letter of credit is not a negotiable 
instrument. I'he rules applicable to negotiable instruments do not 
apply to letters of credit. 

Payment of a Draft—Effect of Forgery—Duty of the Bank to take 

care before paying 

As a letter of credit is not a negotiable instrument, but merely 
a letter giving axdhority to and requesting a bank to W'hom it is* 
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addi-essed to honour the cheques or drafts of the holder of the letter, 
the banker who pays must take care and satisfy himself about the 
genuineness of the signature of the holder of the letter of credit. 
(Orr & Barber v. Union Bank of Scotland, 1854, Macq. Bep. H. L. 
513; 523.) 

A letter of credit saying, “Please to honour the drafts of A to the 

extent of.and charge the same to the account of B” is a 

mere authority to the bank to make the payment; but the possession 
of it by the person to whom it is addressed does not prove that the 
payment has been made. To show that payment has been made 
there must be a draft by A. But payment on a forged draft does not 
discharge the payer from his liability to the holder of the L/C, 
i.e., the person whose name is forged. It is the duty of the paying 
bank to satisfy itself that the signature is not forged, because the 
person presenting the L/C is not necessarily the person entitled to 
make the draft. (See the case : Orr & Barber v. Union Bank of 
Scotland, 1854, Macq. Rep. H. L. 513—also p. 523 in the judgment 
in the case). 

For Form of Letter of Credit, see next page, i.e. p. 276. 
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Form of Letter of Credit 

(To be made out in triplicate. The following is sent to the customer). 

THE BANK OF INDIA LIMITED 


To 


Dear Sir/s, 


Address, 

Date, 

Credit No. 


At the request of.(state the name of the customer) we have 

opened the following Credit in favour of.(name of the person 

concerned) for any sum /sums not exceeding in all£.(Pounds.) 

only available for negotiation by our London agents.(their name) 

.of (address).for the face amount less 

charges as overleaf, of drafts for invoice value drawn on. 


Amount 

I 

i'or account of 

Dat e of expiry 

i 

: Available 

Against the delivery of the fol¬ 
lowing documents 

i 

1 

1 

) 

1 Full set 

i 

Invoices 
Insurance 
‘ Policy or Certifi¬ 
cate. 

Bills of lading to Order 

Covering 

i 

1 


Shipment 

i 

i From 

To On or before 

Special instructions 

Partial 

Shipments 

Permitted 

Please notify..*.(name of the person in whose 

favour the Credit is given) 

Kindly acknowledge receipt 

Accountant. 


Yours truly, 



Manager. 


Another letter has to be sent to the correspondent and it commences : “Please 


request your.branch to inform (the beneficiary) that revocable/irre¬ 
vocable credit No.has been opened in his/their favour by. 


(name of customer)”. 

The third letter is sent to the beneficiary and is like the letter sent to the corres¬ 
pondent, but it starts : “We have to inform you that an irrevocable/revocable 

Credit No.has been opened in your favour and/or.by (state name 

of customer).” 





























CHAPTER XXm 


INSURANCE-GENERAL PRINCIPLES 
The Desirability of and Necessity for Insurance 

In this chapter the general Brinciples of Insurance, so important 
to the student of the Mercantile Law and the man of business, are 
given. 

Insurance is an utmost necessity. A person wants to provide 
for old age or for lame days ; a fortiori he wants to make sufficient 
provision for his dependants. So also a person interested in goods 
sent from one place to another, whether by land or w'^ater, should 
provide for the risks of the transit. A person owning a house or 
goods in a godown would certainly, in his interests, as also in the 
interests of commercial prosperity, insure the property in which he 
is interested. 

WHAT IS AN INSURANCE CONTRACT ? 

Meaning of “Insurer” 

iVn insurance contract is a contract in which one party, known 
as the insured (or the assured, in the case of life insurance), insures 
with another person, known as the insurer, assurer or underwriter, 
his property or life, or the life of another person in whom he has a 
pecuniary interest, or property in which he is interested, or against 
some risls or liability, by paying a sum of money knowm as the 
premium. 

An “insurer” is an individual, firm or company, carrying on the 
business of insurance. An insurance company registered outside 
India but carrying on business in India or having its principal place 
of business in India is deemed to be an insurer. So also an insurer 
registered outside India is deemed to be an insurer within the mean¬ 
ing of Sec. 2 of the Indian Insurance Act, if, with the object of 
obtaining insurance business, such insurer employs a representative, 
or maintains a place of business, in India. A person in India having 
a standing contract, i.e., a contract open for a term of years, with 
insurers who are members of the Society of Lloyd’s, wLereby he is 
empowered to issue cover notes, protection notes or other documents 
granting insurance cover to others on behalf of those insurers, is also 
deemed to be an insurer. It is, however, important to note that an 
insurance agent is not an insurer. 

Slip 

Before a policy is issued, the insurance agent procures a “slip” 
(also known as a ‘*memo”) in which are given the particulars of the 
proposed insurance. The slip when signed by the insurer shows that 
he will issue the policy, though he is not legally compellable to do 
so. It is only the properly stamped policy that gives the right of 
suit. The slip does not give the right of suit. 
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Cover Note 

A cover note is a document issued by the insurer for giving 
the benefit of the insurance to the insured during the period between 
the agreement to issue the policy and the actual issue of the policy. 

A properly stamped cover note gives a right to sue for specific 
performance. (Bhugwandas v. Netherlands Assurance Co., 14 A. C. 
83). But the cover note is not to be considered as equivalent to an 
agreement to issue the policy. (Surajmal v. The Triton Insurance 
Co., 62 Cal. 408.) 

Nature of Insurance Contract—Uberrimae Fidel Contract 

A contract of insurance is a contract uberrimae fidei {uberrimae 
fdes), i.e. a contract in which the law casts upon the insured as also 
the insurer the duty to disclose mutually every material fact within 
knowledge. If such a disclosure is not ma<^le by either party the 
other party can, if he so elecis, avoid the agreement on the ground 
of a material misrepresentation. (Carter v. Bohem, 1 Sm. !>. C. 
556). Every material fact within the knowledge of the party con¬ 
cerned must be disclosed to the other party to the contract, because 
the -disclosure may weigh materially on the mind of the other party. 
One cannot, by keeping quiet and hiding a material fact from the 
other party, induce him to enter into a contract which would other- 
wi.se be disadvantageous to that penson. (London Assurance Co. v. 
Mansel, 1879, 11 Ch. O. 363.) 

LIFE INSURANCE AS CONTRACT CONTINGENT—MARINE AND 
FIRE INSURANCE AS CONTRACTS OF INDEMNITY 

Distinction between Contract of Life Assurance and Contract of Marine 

or Fire Insurance 

A contract of life assurance is a contingent contract, but not 
one of indemnity. The full amount of life assurance is recoverable. 
A man may not be worth pecuniarily much. He may be an ineffi¬ 
cient worker, with poor equipment in life ; nevertheless he has an 
unlimited interest in his own life, and can assure it for any amount 
he likes, if he is capable of paying for the insurance. (Dalby v. 
Indian and London Life Assurance Co., 15 C. B. 365.) 

A marine or fire insurance contract, on the other hand, is a 
contract of indemnity, so that the insured cannot claim to be paid by 
the insurer anything more than the amount required to re instate 
him—to put him back to his original condition, i.e- his position 
before the loss or the damage took place. The insured cannot, in 
a policy of marine or fire insurance, sue for the full amount of the 
insurance. A has a house insured for Bs. 100,000 and the house 
is burnt down. What is the amount which A can recover from the 
insurer ? A cannot recover the full amount of Bs. 100,000, if his 
loss is to a lesser extent, say, to the amount of Bs. 70,000. He 
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may have paid a premium for the policy of Rs. 1,00,000, honestly 
believing that he can recover the full amount. But his was the case 
of over insurance and he cannot recover anything more than what 
would be required to compensate him and restore him to his original 
condition ; this applies to marine insurance also. (Castellian v. Pres¬ 
ton, 1883, 11 Q. B. D. 380.) 

Secondly, in life assurance, the insurable interest must exist 
at the time the policy is effected (made). But in fire or marine insur¬ 
ance the insurable interest must exist at the time of the loss or damage 
also. In life assurance it need not exist at the time of death. 

Contract of Insurance distinguished from Wager 

(1) In a contract of insurance, there is no doubt a very great 
element of chance as there is in all activities of life; but the parties 
(i.e., the insurer and the insured) are serious and do want to do some 
work—some business. In a wager, two gamblers simply wait and 
watch, without doing or meaning to do any work or business what¬ 
ever. 


(2) In a contract of insurance there is something in the public 
interest. Public policy is in favour of protection of individuals, 
the members of their family and their property. But public policy 
is certainly against gambling by two gamblers ; it is against wagers. 

(3) In a contract of insurance, which is a good conditional con¬ 
tract, there is what is known as the insurable interest, and that saves it 
from being a wager. A policy in which there is no insurable interest 
possessed by the insured is a gambling or wagering policy. [Insur- 
al)le interest is that pecuniary interest which the insured has in the 
subject matter insured or in the life assured.] There must be that 
pecuniary interest called the insurable interest. In a w'ager there 
is no such interest possessed by either party. 

Assignment of Policies 

A policy of insurance can be assigned by endorsement on the 
back of the policy, or by a separate deed of assignment, followed by a 
notice of the same to the insurer. 

FORMS OF ASSIGNMENT 

Assignment of a Policy by Endorsement on the Policy 

I,.(name of assignor).of 

.(address of assignor) do hereby assign unto 

.(name of assignee) of. (ad¬ 
dress of assignee), his heirs, executors, administrators and assigns, 
the within-written policy of assurance on the (state the subject 
matter of the insurance, e.g., the goods, the building, or the ship, 
freight, cargo, as the case may be). 
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In witness whereof I have hereunto set my hand this. 

day of.19 . 

Signature of assignor in the presence of.(witness) 

.of.(address of witness). 


Assignment of Policy of Insurance by a Separate Deed of Assignment 


THIS INDENTURE made this.day of. 

19 , between.(name of the assignor/vendor) of 

.(address of assignor/vendor), hereinafter called 

the assign or/vendor which term shall include his heirs, executors, 

administrators and assigns of the one part, and.. 

(name of assignee/purchaser) of.(his address), 

hereinafter called the assignee/purchaser which term shall include 
his heirs, executors, administrators and assigns of the other part: 

WHEREAS the vendor is entitled to the policy of. 

assurance (state the kind of insurance) and has agreed to assign/sell 

it to the assignee/purchaser for the sum of Rs.and upon 

the terms and conditions hcvreinafter a])i)earing :— 


NOW THIS INDENITTRE WlTNKSShlTH that in pursuance 

of the said agreement and in consideration of the sum of Rs. 

now paid by the assignee (purchasej ) the assignor (vendor) assigns 
unto the assignee (purchaser) 


ALL THAT policy of insurance on the.(state 

subject matter or the life insurc'd) with the.Oompany 

(state name of the insurer) effecteil on tlu^.day of 

.19 , numbered., for Rs. 


at the yearly preniiinn of Rs.and all other sums i)ayal)le 

and all other benefits thereunder :— 


TO HOLD the same unto the assignee (purcdiaser) absolutely : 

AND the assignor (vendor) doth hereby covtmant with the 
assignee (purchaser) :— 

( 1 ) . 

( 2 ) . 

( 3 ) . 

( 4 ) . 

State the conditions, e.g. that 
the assign or/ven dor shall pay all 
such premiums or other sums as 
may be payable by the assignee 
(purchaser). 

IN WITNESS WHEREOF the abovenamed. 

(assignor/vendor) has hereunto set his hand the day and year first 
abovewritten. 


in the presence of, 


Signature of assignor, 
(witness) of.(address) 
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LIFE ASSURANCE 

What is a Life Assurance Contract or Policy ? 

A life assurance contract is a contract whereby the party known 
as the insurer (assurer) who has undertaken the liability, agrees to 
pay (to the nominee of the insured) on the insured’s death, the sti¬ 
pulated sum of money, with or without profits (as the agreement 
may be), or agrees to pay the stipulated sum on the insured’s sur¬ 
vival to a stated age, like 50, 60, 70. 

A policy under which the agreed sum is to be paid on the death 
of the insured or the survival of his to the stated age or contingency 
is called an endowment policy. 

Insurable Interest 

Insurable interest is that pecuniary interest which the person 
who is the insured has in the life insured. Thus in the interest of his 
estate a man has an unlimited interest in his own life. A person 
can insure the life of his wife or her husband, as the case may be, 
(Criffths V. I’Jeming, 1900, 1 K. B. 805), where it was held that a 
husband has insurable interest in the life of his wife.] So also has the 
wife an insurable interest in the life of her husband. (Reed v. 
Royal Exchange Assurance Company, 1795, Peake. Add. C. 70). 
But the law says that a parent has no insurable interest in the life 
of the child qtia the cliild ; nor the child qua the parent, unless the 
one has pecuniary interest in the life of the other, or unless the 
continuance of the life of the insured is to give some pecuniary benefit 
to the insurer. (Howard v. Friendly Society, 1886, 54 L. T. 644.) 

A creditor has an insurable interest in the life of his debtor, to 
the extent of the debt, because the chance of the debt being paid is 
reduced by the debtor’s demise. (Anderson v. Edie, 1788, Park.640.) 

An executor has insurable interest in the life of a person the 
continxiance of whose life confers some right or interest on the estate, 
(Tidswell v. Ankerstein, 1791, Peake 151.) 

A surety can insxire the principal debtor’s life, because he has the 
right to claim compensation from him after the creditor has re¬ 
covered the amount of the debt from him (the surety). 

When should the Insurable Interest exist ? 

In a contract of life assurance it is essential that there must be 
insurable interest at the time the policy is effected. If there was no 
insurable interest when the policy was made, the policy could be 
regarded as a gambling policy. (Dalby v. Indian and London Life 
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Insurance Co., 1854, 16 C. B. 365.) So an assignee of a policy need 
not have insurable interest; the fact that the assignor himself 
had the insurable interest when he got the policy effected, is sufficient. 
(Ashley v. Ashley, 1829, 3 Sim. 149.) Insurable interest need 
not exist at the time of death. (Dalby v. Indian and London Life 
Insurance Co., 1854, 15 C. B. 365.) 

A creditor can, on the demise of the debtor, on a policy taken 
on the debtor’s life, recover the amount of the debt due to him from 
the debtor, and it is no defence for the insurer to plead that the debt 
has been diminished, because in a life assurance policy it is not neces¬ 
sary that the insurable interest should exist at the time of death of 
the person whose life has been insured ; it is sufficient that there was 
insurable interest at the time the policy was entered into. 

KINDS OF POLICIES OF LIFE ASSURANCE 

There are various kinds of life assurance policies. The main 
ones are : (1) the Endowment Assurance Policy, (2) the Whole 
Life Policy, (3) Joint Lives Policies, (4) Policies for the benefit of 
Children, (5) Policies for payment of Annuities. 

We have also what are known as (i) short-term policies, (ii) 
limited payment policies, (iii) ascending-scale policies, (iv) indis¬ 
putable policies, and (v) sinking fund policies. 

The Endowment Policy 

The Endowment Assurance Policy is one in which the assured is 
to be paid a specified sura of moru^y on liis survival to a stated age 
(like 60, 65, 70), or, in case of his demise earlier, the money is pay¬ 
able to his nominee or heirs, as the case may be. 

The Whole Life Policy 

The Whole Life Policy is one in which the amount of insurance 
is payable only in the event of death—not before death. The amount 
is payable to the nominee or the heirs, as the case may be. 

Policy on Joint Lives 

Policies on joint lives are very useful in case of firms. A policy 
on the joint lives of partners of a firm ensures the continuance of the 
partnership. Say, a policy is effected on the joint lives of A and 15, 
partners in a firm. If one of these partners passes away, there may be 
a taking out of the capital of the firm the amount payable to his 
estate. But in an insurance on the joint lives of the partners, the 
insurer will have to pay the amount taken out of the capital. 

The premium, in the case of a joint lives policy is paid out of the 
partnership assets. If the partnership gets dissolved, the surrender 
value of the policy is distributable amongst the partners just as 
the other assets are. 
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Policies on Lives of Children—Industrial Policies 

Parents often insure the lives of their children at birth or at an 
early age. On their attaining majority or at any subsequent specified 
age such children can have the policy money paid to them. 

The object of effecting such policies is that of providing one’s 
children with good education or for a good start in life or in business, 
trade or profession. It may be that of giving good policies to child¬ 
ren on their attaining majority, at reduced premiums. 

We have also what are known as Industrial Policies taken out 
by parents on the lives of their children, as also by children on the 
lives of their parents. 


Annuities 

W^here the amount payable under a life policy is payable not 
in one sum, but by annual payments by the Company, the policy is 
said to be one for payment of annuities. 

Short-term Policies 

These are policies for a short period or term. Unlike the whole- 
liie policy, the money payable on it is payable at a shorter period. 

Limited Payment Policies 

Limited payment policies are those in which the duty to pay 
the premium ceases after the stipulated period of time-after pay¬ 
ment of the agreed number of ])remiuras. 

Ascending-Scale Policies 

These are policies in which the amount payable as premium 
increases—as per the scale of increase. 

Indisputable Policies 

These are policies which are not disputable by the insurer 
except on the ground of fraud practised by the insured. 

Sinking Fund Policies 

Sinking fund policies are policies taken by Companies for redeeming 
bheir debentures or paying of the amounts due to debenture-holders; 

Surrender Value 

After the payment by the insured (to the insurer) of premiums 
For three years (or more), the policy is said to have acquired a sur¬ 
render value. The basis of the surrender value is the reserve value, 
f.e., the amount saved to provide for the payment of the policy. 
'Surrender value is the value allowed to an insured who surrenders 
h.is right, title and interest under his policy which he gives up to the 
insurer.] 
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Refund of Premium 

Unless there is a term in the polic}'' that premium would not be 
refundable even if the policy is declared or becomes void, the Court 
may allow a return of the premium or a portion of it; if the policy 
expressly says that premium w'ill not be refundable, that clause in the 
policy will not be declared invalid. (Edinburgh Life Assurance Co.’s 
case, 1912, 1 K. B. 195.) If the assured had no insurable interest 
the policy is void, and the premium is not refundable; tliis is as a 
rule so. (Pearl Life Assurance Co.’s Case, 1904, 1 K. B. 558.) 
Premium is not refundable wheie the underwTiter has repudiated 
liability on the ground of fraudulent misrepresentation by the as¬ 
sured. If, however, the policy is av'oided at the very start on the 
ground of a mistatement w'hich is not fraudulent, then the premium 
is refundable. 


Assignment of Life Policies 

A life assurance policy can, under the provisions of the Insu¬ 
rance Act, be assigned by an indorsement on the back of the policy 
or by a separate deed of assignment ; but notice of such assignment 
must be given to the insurer by the assignee or by the assignor. 

A life assurance ])ohcy can be transferred or assigned, with or 
without consideration, either by the transferor’s indorsement on the 
policy or by a separate document being executed by the assignor in 
favour of the assignee. The transferor or assignor may ai)point 
an agent to sign on his behalf. There must be the signature of an 
attesting witness. The assignee or transfeiee shall acquire rights 
as against the insurer, from the date on which notice of the assign¬ 
ment or transfer is given to the insurer by or on behalf of the trans¬ 
feree or the transfero]’; the transferee or the assignee can get no rights 
against insurer, till such notice is given to the msurer. In the cjase 
of more than one transferor assignment, the assignments or transfers 
shall take priority in accordance with the date on which the notice 
to the insurer was given. Upon receipt of the notice, the insurer is 
bound to record the fact of transfer or assignment, and its date, 
and the name of the transferee or assignee ; upon receipt of the fee, 
and on request made by the transferor or the transferee or by the 
person giving the notice, the insurer must give the person concerned 
a written acknowledgment of the notice received. From the date 
of the receipt of the notice, the transferee or the assignee becomes the 
person entitled to benefits under the policy, but his rights shall be 
no better than those of the transferor or assignor. 

Nomination By Policy Holder 

The holder of a life assurance policy may, at the time the- 
policy is effected or at any time before the policy becomes mature 
for payment, nominate the person or the persons to whom the money 
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payable under the policy shall be paid in the event of his (the in¬ 
sured’s) death. A nomination is either incorporated in the policy 
itself, or is effected by indorsement on the poUcy and notice of such 
indorsement to the insurer who then registers the same in the records 
relating to the pohcy. A nomination so made may be cancelled or 
altered at any time before the pohcy becomes mature for payment, 
by an endorsement or a further indorsement or by a will made by 
the insured. A nomination shall be deemed to be cancelled by a 
transfer or assignment of the policy. 

“Assignment” distinguished from “Nomination” 

In an assignment the right, title and interest in the policy 
pass to the assignee in his own right and for his own benefit. But 
in a nomination, the death of the person whose life is insured entitles 
the insurer to hand over, for the sake of convenience, the money 
payable under the policy, to the person named in the pohcy as the 
nominee ; but such nominee does not get in his own right the money ; 
he takes the money only as the constructive trustee for the benefit 
of those entitled to the property of the deceased. In the case of an 
iissignment, the assignee can sue on the policy though not a party to 
]t; but in the case of a nomination the nominee, as a rule, cannot sue 
on the pohcy in any case at least during the life time of the policy¬ 
holder. 


Assignment to the Insurer and Nomination 

Under the Insuranc-e Act, the assignment of a pohcy of life 
assurance to the insurer who bears the risk on the pohcy at the time 
of the assignment, in consideration of a loan granted by that insurer 
on the security of the pohcy within its surrender value, and the 
reassignment on the repayment of the loan, shall not cancel a nomi¬ 
nation, but shall affect the rights of the nominee only to the extent 
of the insurer’s interest in the pohcy. 

Assignment by Insolvent 

The assignment by an insolvent of a life assurance pohcy is 
void as against the official assignee under section 55 of- the Presi¬ 
dency Towns Insolvency Act. [In Thakurbhai Desai, 1943, 13 
Comp. Cas. 41 (Ins.).] 

Deposits and Working Capital 

Under the Insurance Act, insurers have got to deposit and keep 
deposited, the amounts prescribed by the Insurance Act. Thc 
deposits are like trust moneys, and are for the benefit of the policy¬ 
holders. The deposits are part of the assets of the insurer and arc 
not capable of being assigned, mortgaged or charged. The defiosits 
cannot be used for discharging any of the habilities of the insurer, 
except liabihties arising out of policies issued by the insurer, unless 
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such liabilities (of the latter type) are discharged. The deposits cannot 
be attached in execution of a decree or order of a Court, except on a 
policy issued in favour of the insured, by the insurer, if the insured 
cannot realize his amount in any other manner. 

The raison d'etre of the deposit system is the protection of the 
policy-holders. 


Policy Covering Death By Suicide 

A policy might even cover risk of death by suicide ; e.g., in 
Scottish Union Co. v. Nawab Roshan Jehan (20 I. L. R. Luckn, 194), 
if the terms of the policy are so drafted as to give rise to such con¬ 
struction, e.g„ where the sum in.sured would be payable “at the end 
of a certain number of years or at death if earlier”, and a letter 
written by the Company before the dispute arose stated that “death” 
in its policies was intended to cover death by suicide, by accident 
or at the hands of justice. But in Beresford v. Royal Insurance Co. 
(1939,9 Comp. Cas. 1), it was held (and rightly so) that such policies 
were against the ethical sense—against public policy—and therefore 
void. 

Evidence of Death 

A certificate from the Registrar of Deaths, or the Deaths Regis¬ 
tration Office (of the community concerned). Or the fact of the taking 
of a probate or of a succession certificate, or absence for seven years 
and more, can be considered as satisfactoiy or safe evidence of the 
fact of the death. 

Payment of Money into Court by Insurer in certain Cases 

When with regard to any policy of life assurance maturing for 
payment an insurer is of the oj)inion that because of conflicting claims 
to the money payable under the policy or because of insufficiency of 
proof of title to the money under the policy or for any other adequate 
reason, it is not possible otherwise for the insurer to obtain a satis¬ 
factory discharge for the j)ayment of such amount, the insurer may 
apply to pay the amount into the Court within the jurisdiction of 
which is situated the place at which such amount is payable under the 
terms of the policy or otherwise. 

A receipt granted by the Court for any such payment shall be 
regarded as a satisfactory discharge'to the insurer for the payment of 
such amount. 


FIRE INSURANCE 

What is a Contract of Fire Insurance ? — Its Nature 

A contract of fire insurance is a contract, usually in the shape 
of a policy, whereby one person known .as the insurer agrees, in consi¬ 
deration of a sum of money called the premium, to indemnify, i.e. 
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hold free from liability and thus compensate, another person known 
as the insured, for any loss or damage to the insured property or the 
insured goods of the insured. The contract specifies the period 
during which the indemnity is to last and also the maximum amount 
to which the insurer can be held liable. 

As already mentioned, a contract of fire insurance is a contract 
of indenMiity —so that only the amount required to restore the insured 
to his original position can be recovered. (Castellian v. Preston, 
1883, 11 Q. B. D. 401.) 

It is a contract uberrimaefidei, i.e. one requiring utmost disclosure 
by the insured as also the insurer. (Watchorn v. Langford, 1813, 

3 Camp. 422.) 


Insurable Interest 

As in other types of insurance, there must be the insurable 
interest to support a fire insurance contract. The insured must 
have some pecuniary interest in the goods or property insured. 

Insurable interest must exist at the time the loss or damage 
takes place. Thus a buyer or transferee or mortgagee of goods 
can sue on the policy jf he has the insurable interest at the time of 
the loss or damage. 

The owner of property possesses insural)]e interest in his pro¬ 
perty to the extent of its value ; so has the trustee who is the legal 
owner though he is holding the property for the benefit of the ceitui 
que trust (beneficiary); a mortgagee can insure the property mort¬ 
gaged to him ; a pawn-broker may insure pledges ; a common carrier 
can insure the goods in his possession as such carrier; an insurer or 
underwriter can insure the risk or a portion of the risk, undertaken 
by him, with another insurer, for he has insurable interest in the 
property to the extent of his own liability by virtue of the original 
insurance. 


KINDS OF FIRE POLICIES 

Tiike different types of life policies, we have a variety of fire 
policies. There is (1) the Specific Policy ; (2) the Average Policy; 
(3) All-in-one PoUcy ; (4) the Floating Policy ; (5) the Valued Policy. 

Specific Policy 

A Specific Policy is a policy in which a specified sum is payable 
in the case of the loss reaching that amount, though the real value 
of the thing insured may be higher than the amount insured for. 

Average Policy—Average Clause 

When what is known as the average clause is inserted in the 
pohcy, the policy is called Average Policy. The average clause iiro- 
vides that the insured shall, where the property is insured for a lower 
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.Bum than its real value, bear a rateable portion of the loss. This 
clause is always inserted when two or more risks are covered by the 
same (single) amount. In other cases also this clause is usually 
inserted. If the insured has insured for the full value of the pro¬ 
perty, then the Average clause does not apply; but where the 
insurance is for a lower amount then the full value or market price, 
then the insured would get proportionately less, and not the whole 
amount insured for. 


All-in-one Policy 

It is a policy which combines insurance against fire, burglary 
theft, third party losses etc. 

Floating Policy—Floaters 

A Floating Policy is one concerning property in different places. 
A floater, as a floating policy is usually called, is always subject to 
the average clause. The polic-y is often in respect of goods in a 
warehouse awaiting removal by shipment or by sale. 

Valued Policy 

A Valued Policy is one in which the amount payable in case of 
loss has been fixed, at the time the policy is effected, to a definite 
amount. Such policies, however, have been legally challenged 
because a contract of fire insurance is one of indemnity; so a sum 
larger than what is a reasonable indemnity cannot be claimed. 

Risks Covered by Policy 

Much depends on the terms of the policy. Loss caused by the 
neghgence of the insured is included. (Harris v. Poland, 1941, 1 
K. B. 462). A loss caused to property which is actually destroyed 
to prevent the spread of the flames is covered by the policy. (Ah- 
medbhai v. Bombay Fire Co., Ltd. 29 T. L. B. 93.) 

Insurance against Loss of Proflts/Rents 

Fire policies often include loss of profits, rents and such other 
consequential losses. Sometimes an all-in-one policy is issued, comb¬ 
ining insurer against burglary, theft, third-party risks etc. Where 
the insurer pays the insured for the loss of profits, rents, yields, 
the income-tax officer can consider it income of the insured though 
not distributed; and such income is liable to taxation. (Raghu- 
vanshi Mills Ltd. Bombay Case—1949). 

Reinstatement Clause 

As a substantial sort of preventive to fraudulent devices by the 
insured, it is usual to insert a clause called the Reinstatement Clause, 
whereby the insurer can, instead of having to pay for the loss in cash, 
reinstate the property lost or damaged. 
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The Doctrine of Subrogation 

After the insurer has indemnified the insured and paid to him a 
reasonable amount to re-instate him in his original position, the 
insurer is entitled to all that remains of the property or goods des¬ 
troyed ; the insurer is also entitled to all rights by way of suit against 
any outsider whose negligence, act or default caused the loss, in 
the same way as the insured would have been entitled if he had not 
been indemnified by the insurer. All the rights, title and interest of 
the insured now get transferred to the insurer. In other words, 
the insurer is subrogated to all the rights and remedies, at contract, 
or in tort, of the insured, regarding the property or goods lost, 
against any outsider whose act, default or negligence caused the loss. 
(Castellian v. Preston, 1883, 11 Q. B. D. 380.) 

If the insured has already received any benefit from any out¬ 
sider, in respect of compensation for the loss, he must pay over all 
that to the insurer, after the insurer compensates him for aU the loss 
suft’ered by him. (Castellian v. J^reston, 1883, 11 Q. B. D. 380 ; 
W(-st of England Insurance Co. v. Issacs, 1897, 1 (J. B. 226 ; Stearns 
v. Village Main Reef Co. 21 T. L. R. 236.) 

In Darrell v. Tibbits, 1880, 5 Q. B. 1). 560, a person entered into 
a contract of sale of immovable proi)erty. He purchased a house from 
another who had insured it. The contract of sale, however, had no 
reference made to the fact of the insurance*. Before the sale could 
actually be completed the house got burnt down, and the owner (the 
seller) recovered compensation from the insurci'. After this lie got 
the jjiirchase money from the buyer. l''he seller of tlu* house 
held bound to pay over to the insurer wliat he (the seller) had recover¬ 
ed as purchase money from the buyer, because of the application 
of the doctrine of suln ogation. 

Assignment of Fire Policies 

A tire policy can be assigned by endorsement on the back of the 
j)olicy, or by a separate deed of assignment. The insurer must be 
given notice of the assignment. [For Forms of assignment, see 
pages 279, 280.] 

MARINE INSURANCE 

What is Marine Insurance? State the Characteristics of a Marine 

Insurance Contract 

A marine insurance contract is a contract, usually in a policy, 
whereby a party, called the marine unde^^vriter, agrees to compen¬ 
sate another party, called the insured, for any loss or damage to his 
goods or ship, or for some marine loss or damage, during the pen¬ 
dency of the voyage, or during the period of the policy, or otherwise, 
in consideration ol a sum of money called the premium, provided 
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the loss or the damage is caused directlj?^ and naturally by a peril 
insured against under the policy of insurance or the terms of the 
contract. 


Contract Uberrimae fidei 

A contract of marine insurance is a contract uberrimae fidei i.e., 
one in -vvliich the utmost good faith is required of both the parties 
who are mutually under a duty to disclose every material and 
relevant fact within knowledge. (Blackburn v. Vigors, 1887, 12 
A. C. 531.) 


Contract of Indemnity 

A marine insurance contract is oriC of indemnity, i.e., a contract 
in whicii the insured would gt-t iiis t:!alv-s quo, avid nothing more. 
(Casteliiaii v. Preston, 1882, 11 0. B. D. 380.) 


Insurable Interest 

Tlie insured must liave insurable interest in rJic ])ro]>erty or the 
goods insurcfh i.e., lie must have some pecuniary interest in th.e same, 
e.g., a;' t!!;' owner, or as tiie tru.steo, or mortgagee. A rcoi’tgagor 
has hisucalle interest to the full extent of his interest in tlie jiro- 
pcrty or the goods insured. 1'hc person who has lent money on 
hoUowry ci' re.sjiov.denha IjoiuI can jilso insui'c the property Id tire 
extent ol iiLC loan amount. A person tiaying advance freiglit (xiidd 
be said to have insurable interest to the extfuit of tbe amount pay¬ 
able as sucli freight. Irecause siielt freiglit is not refundalile even in 
case oi los.s ol tiie goods. A liaiiee is interested in the ])roper keeping 
of the ifroperty, iind he (^aii tluu’eforti insui'e the goods hailed to him, 
thrrugh. iic is not tlio ov'ner thereof. The master of the slug has 
pvcuvnaix' mleiest to tljc extent cd his salary aTul disl'urseiuents iiro- 
porl\' and iawfidly imide ; .so also tlie iiiomljers ot tlu^ crew have 
insurable interesi, Jor their wages. Sh.ippors have insurable interest 
in ri'gard to the subject matter regarding which the}^ luivi? the riirlit 
to exereis(' a lien for money advanced by them. An undenvriter who 
has undertaken too heavy a resjronsibility to bo borne by him alone, 
(;an underwrite the whole or a portion of his own risk with another 
underwriter. This is called re-insurance. 

It is important to note tliat though the person wishing to sue on 
a marine undeiwriting jiolicy might not have any insurable interest 
when the policy was effected, he must have insurable interest at the 

time the loss or damage took place. 

Slip 

Before a policy is issued, the insurance agent procures a ‘^slip” 
(also known as “memo”) in which are given the particulars of the 
proposed insurance. The slip when signed by the insurer shows that. 
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he will issue the policy, though he is not compellable at law to do so. 
It is only the properly stamped policy that gives the right of suit. 
The slip does not give the right of suit. 

Cover Note 

A cover note is a document issued by the insurer for giving the 
benefit of the insurance to the insured during the period between the 
agreement to issue the policy and the actual issue of the policy. 

A properly stamped cover note gives a right to sue for specific 
performance. (Bhugwandas v. Netherland Assurance Co., 14 A. C. 
83.) But the cover note is not to be considered as equivalent to an 
agreement to issue the policy. (Surajmal v. The Triton Insurance 
Co., 52 Cal. 408.) 


Effect of an Unstamped Policy 

An unstamped policy cannot be sued iqaori. In order that the 
insured may sue, the policy must be properly stamped. 

When by a bill of lading, a Companj^, foran inoroascdpa 3 micnt, 
takes upon itself all tlic lisks concerning goods wliile on board a 
siiip or vessel, the document is not a poliin^ but only a contract of 
!;i,ifine insurance, and is not therefore liiilde to bo stain]ie(l as a 
riKirine policy. (In the Matter of a Bcference under the Indian 
btamp Act, 1899, 1903, 30 Cal. 56,5.) 

KINDS OP MARINE INSURANCE POLICIES 

There are different kinds of marine insurance pt^lioies. We have 
what is know'n as (1) the “valued” policy^, (2) the “open” oi- “vinvk- 
Inod” j)o]icy, (3) the “voyage” policy, (4) the “time” policy, (5) the 
“inixed.” policy, (0) the “floating” policy, (7) the “F.IM.” iiolicy, 
i.e., the policj' proof of interest, (8) the gambliTig or w agering jaolicy. 

The “Valued” Policy 

A valued policy is a poli(;y in which the value of the property 
or the goods insured is fixed at the time the })olicy is inad(3, so that 
in case of loss or damage it would be easj' to calcidate the amount 
payable as indemnitj'. 

The “Open” or “Unvalued” Policy 

The “open” or “unvalued” pohey is a policj'^ in wdiich the value 
of the subject matter insured is not fixed at the time the policy is 
made but is left to be determined when the loss or damage actually 
takes place. 

The “Voyage” Policy 

The “Voyage” Pohey is one in which the risk is to endure 
during a speciied voyage, e.g., Bombay to China. 
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The “Time” PoUcy 

It is a policy in which the risk is to last during the time fixed 
hy the policy. For example, an insurance from 1st Jamiary 1950 
to 31st March 1950” is that of a tune policy. 

The Continuation Clause 

The continuation clause is a clause in a Time Policy whereby 
the policy is continued (even after the expiry of the time) till the port 
of destination. 


The “Mixed” PoHcy 

The “mixed” pohcy is one in which the risk endures during a 
particular voyage for a specified period. For example, a policy in 
which the risk is to last from Bombay to China for three months. 

The “Floating” Policy 

The “floating” policy is a policy in which the name of the ship 
is not mentioned at the time the policy is made, but is to be subse¬ 
quently declared by an indorsement on the policy. 

The “P.P.I.” Policy also known as “Honour” Policy 

The “P.P.I.” policy (the policy proof of interest) is one in which 
the insured has no interest in the subject matter insured. It is 

legally a void policy; (Re London County.Office, 1922, 

2 Ch. 67); but in practii-e and out of honour, the insurers who issue 
such policies abide by their liability to such policy holders. Such 
policies are, therefore, sometimes, called “honour policies”. 

The “Gambling Policy”—“Wagering” Policy 

A “gambling” or “wagering” policy is one in which the insured 
has no insurable interest. Such a policy is void and of no effect, 
and, if made, the insurer can repudiate all liability thereon. It is 
opposed to what is known as the the “interest” policy in which the 
insured has some pecuniary interest in the subject matter insured. 

Form of Lloyd’s Policy 

BE IT KNOWN THAT.and or as agent as 

well in (his) own name, as for and in the name and names of all and 
every other person or persons to whom the same doth, may or shall 

appertain, in part or in all; doth make assurance and cause. 

And them and every of them to be insured, lost or not lost, at and froiji 

.upon any kind of goods and merchandises, and also upon 

the body, tackle, apparel, ordnance, munition, artillery, boat and other 


furniture, of and in the good ship or vessel, called the..whereof 

is master under God for this present voyage,.or who- 
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soever else shall go for master in the said ship, or by whatsoever other 
name or names the said ship or the master thereof is or shall be 
named and called ; beginning the adventure upon the said goods and 

merchandises from the loading thereof aboard the said ship. 

upon the said ship.and so shall continue and endure, 

during her abode there, upon the said ship, etc., and further, 
until the said ship, with all her ordnance, tackle, apparel etc., 
and goods and merchandises whatsoever, shall be arrived at 

.; upon the said ship, etc., until she hath moored at 

anchor twenty-four hours in good safety, and upon the goods and 
merchandises, until the same be there discharged and safely landed ; 
and it shall be lawful for the said shiji, etc., in this voyage, to proceed 
and sail to, and touch and stay at any ports or places whatsoever, 
.without prejudice to this Insurance. 

THE said ship, etc., goods and merchandises, etc., for so mucli 
as concerns the assured, by agreement between the assured and the 
assurers in this policy, are and Shall be valued at. 

TOUCHING the adventures and perils which we the assurers 
are contented to bear and to take upon us in this voyage, they are of 

the seas, men-of-war, fire, enemies, pirates, rovers, thieves, jettisons, 
letters of mart and counter-mart, surprisals, takings at sea, arrests, 
restraints, and detainments, of all kings, princes and people of what 
nation, condition or quaiity soever, barratry of the master and mari* 
ners, and of all other perils, losses and misfortunes that have and shall 
come to the hurt, detriment or damage of the said goods and mer¬ 
chandises, and ship, etc., of any part thereof. 

AND in case of any loss or misfortune, it shall be lawful to the 
assured, their factors, servants and assigns, to sue, labour, and travel 
lor, ill and about the defence, safeguard and recovery of the said 
goods and merchandises and ship, etc., or any part thereof, without 
prejudice to this Insurance ; to the charges whereof we the assurers 
will contribute, each one according to tins rate and quantity of his 
sum herein assured. 

AND it is specially declared and agreed that no acts of the in¬ 
surer or insured in recovering, saving or preserving the property in 
sured shall be considered as a waiver or acceptance of abandonment. 

AND it is agreed by us, the insurers, that this writing, or policy 
of assurance, shall beof as much force and effect as the surest writing 
or policy of assurance heretofore made in Lombard Street or in the 
Royal Exchange, or elsewhere in London. 

AND so, we the assurers are contented and do hereby promise^ 
and bind ourselves, each one for his own part, our heirs, executors, 
and goods to the assured, their heirs, executors, administrators, assigns, 
for the true performance of the promises. 
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CONFESSING ourselves paid the consideration due unto us for 
this assurance by the assured at and after the rate of. 

In witness whereof we the assurers, have subscribed our names 
and sums insured in. 

N.B.— Corn, fish, salt, fruit, flour, and seed are warranted free 
from average;, unless general, or the ship be stranded ; sugar, tobacco, 
hemp, flax, hides and skins are rvarranted free f rom average under 5 
pounds per cent. ; and all other goods, also the ship and freight, are 
warranted free from average under 3 pounds per cent., unless general, 
or the ship be stranded. 

EXPLANATION OF THE VARIOUS CLAUSES OF THE LLYOD’S 

POLICY 

The “Parties” to the Policy 

The jiolicy mentions the names of the parties, viz., the insurer 
and the insured. And the words (in the policj'^) “as well in his own 
name, as for and in the name and names of all and every other person 
or persons to whom the same doth, may or shall appertain, in part 
or in all” are sufficient to protect all persons v lio hacl insurable inte¬ 
rest in the subject matter insured at the time of the making of Die 
policy as also all persons who are intevt'sted in the sid)jcct matter 
even only at the time of the loss, by having become transferees or 
having become subsequently interested in the property , during the 
duration of the risk. But it has been held that the above-mentioned 
words (in inverted coniraas) in the Lkyd’s policy do not cover a case 
in which it is proved, to the satisfact ion of the Coiu t, that tire person 
claiming t he benefit undc-r the policy was not witJiin the cont empla¬ 
tion of those who got .the policy effected ; he coidd not be oHowed 
the benefit under tlie [tolicy. (Boston Fruit Co. v. British & Jliarine 
Insurance Co., 1906 A. C. 336.) 

The “Lost or not Lost” Clause 

Under the “Lost or not Lost” Clause, the contract of insurance 
which w ould have been othei’Avise invalidated by virtue of the 
Indian (hntract Act (due to a mistake of fact common to the mind 
of each of the ];)arties to the transaction), is kept valid. A policy 
containing such words specifies that both the parties undertake to 
be liable, even if there be a bilateral mistake, and even if the goods 
have been lost before the date the policy is made or have reached 
their destination safe and sound before the policy is effected. The 
fact that the goods have already been lost or that they have reached 
their destination safe does not invalidate the contract of marine 
insurance, provided both the parties were unaware of the fact and 
there is the “lost or not lost” clause. If one of the parties was aware 
of the fact, and kept quiet, his silence would be regarded as fraud on 
the other party. Thus if at the time of the making of the policy 
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the insured was aware that the goods had been cast of, and under the 
guise of “the lost or not lost” clause, he attempted to get the beneiit 
of the policy, by paying the premium, then not only would he lose 
the entire premium but also would not get anything whatever on the 
policy which the insurer could wholly avoid on the ground of fraud 
of the insured. Likewise if the insurer knew at the time the policy 
was made that the goods had reached their destination safe and 
still pocketed the premium, pretending not to know anything about 
the goods, then he is bound to retiii’n to the insured the whole of the 
premium, on the ground of total failure of consideration. The 
prejnium was paid for running the risk; now if the insurer really 
never did run any risk, he must return the premium. 

The “From” Clause 

I'he “From” clause makes the risk start while the ship sets 
sail, and not while slie is in the port. 

The “At and From” Clause 

Under the “At and From” Clause, the risk starts not from the 
time the sliip sc'ts sail, but right from the time she has entered the 
specified port. In a poli(-y wlvere the risk starts from a particular 
poi't, the; insurer is not lialjlc for any loss or damage while the ship is 
at the port; the insurer is lialile lor any loss or damage arising after 
the sln|) has started sailing froin the ])ort. ]>ut in a policy where the 
risk is to start “at ;ind irom” a })articulaj' port, the insurer can be 
held liable even for any loss or damage, arising out of a peril insured 
against, even while the ship is in the port (has not started sailing). 

The Master of the Ship 

The policy states the name of the ship and the master for the 
time being. The words “whosoever shall go for master in the said 
ship” show that even if the originally named master be unable to 
take charge or to carry on, then a substitute would be the master 
of the ship during the voyage. 

DURATION OF RISK 

“Until she hath moored in anchor twenty-four hours in good safety” 

For goods which are insured “from the loading thereof”, no 
risk starts till the goods have been loaded ; for any loss or damage to 
goods while they are being loaded, i.e., from the shore or tlie harbour 
to the ship, the insurer, in such a case, cannot be held liable. 

After the ship has reached her destination, the insurer remains 
liable until the ship “hath moored at anchor twenty-four hours in 
good safety”. 
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Where the risk is to last till the goods are “safely landed”, 
the goods must be landed in the visual manner within a reasonable 
time after the ariival of the ship at the port of destination and dis¬ 
charge. (Harry v. Koyal Exchange Co., 1801, 2 Bos. 2 P. 430.) 

“Risk of craft to and from a vessel” 

The words “including risk of craft to and from a vessel” usually 
appear in a polii:y. 'fhese words protect the insured against the risk 
of damage or loss while the goods are loaded or unloaded by lighter. 
Often the clause is made to apply also to cases of loading or un¬ 
loading by craft. 

The “Touch and Stay” Clause—Deviation, how far allowed 

The policy mentions the jvorts, where the ship can touch, and 
the period of time for which she can stay at each such port. The 
policy may also give the ship the liberty to touch and stay at any 
ports or places whatsoever, but ('ven wliei c such liberty is given, the 
master can only stay at the usual ports in the ordinary and custo¬ 
mary course of the voyage. 

It is an express term of the contract of marine insurance that 
the ship shall only touch at such ports as are by the policy allowed 
and there not longer than for the appointed time, i.e., the time lixed 
by the policy. Even wlien the policy does not prescribe any parti¬ 
cular route or the jiorts wlnuc the ship can touch and stay, it is an 
implied term of the contract or the policy that the ship sliall take 
and follow' the usual and customary route, and shall touch at such 
ports as it is customary for ships on that voyage usually to touch, 
and that she will stay there not longer than for the customaiy ])(vriod 
of time. If the ship takes a diifca'cnt route or touches ports which 
she is not allow'cd under the policy to touch, or, in case the policy is 
silent on the point, the usual ports, then there is a deviation. 

The eliect of deviation is that because of the breach of the 
warranty the insurer gets discharged from liability on the marine 
policy, unless the deviation was justifiable under the circumstances. 

When is Deviation Permissible ? 

A ship is permitted to deviate from the prescribed voyage, or 
when no voyage has been prescribed by the policy, the usual route, 
under the following circumstances :— 

(1) When to go ahead on the prescribed route or the custo¬ 

mary route would be precarious to the entire enter¬ 
prise, e.g., there is rough weather, storm, cyclone; in 
other words, when the circumstances are beyond the 
control of the master and the mariners. 

(2) When the master of the ship finds that in order to make 

the ship seaworthy, she must be rushed to the nearest 
port of refuge. 
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(3) When the deviation has to he resorted to flee from 

pirates or the enemies of the nationality to which the 
ship belongs. 

(4) To save human life in danger on board the ship, e.g., for 

giving a passenger or a member of the crew some surgi¬ 
cal or medical help not available on board the ship. 

(5) To save human life on board another ship in danger, or 

to save a ship-wrecked person or persons. 

(6) To save human life on board a cargo ship, or a ship con¬ 

taining animals but not so as to wait and save the 
animals also [for the law regards animals as mere goods 
and does not (it is a pity) care to save animal life or 
allow such saving by a ship]. Any deviation made 
with a view solely to saving goods (including animals, 
for animals are goods), would be regarded as unjus¬ 
tifiable. (Scaramanga V. Stamp, 1880, 5 C. P. D. 295). 
On the other hand, under the Carriage of Goods by 
Sea Act, a carrier who d(!viates even for the purpose of 
saving ])roperty is excused from liabilit}^ for loss or 
damage resulting from the deviation. 

(7) When the deviation has been cau.sed because of barratry 

(a wrong-doing) by the master or a member of the crew, 
provided barratry is a jteiil insured against (as in the 
Lloyd’s policy). 

(8) Foij^any other reason expressly allowed by the policy. 

Any delay in carrying on with the voyage;, or even in starting 
with the voyage, wmuld render the underwriter discharged from all 
liability under the policy. (1832, I Bing. 122). 

Sea Perils 

Perils of the sea are those perils which are likely on a sea- 
transit, e.g., sea-wuiter, stranding, collision, cyclone, storm, fog, 
rough weather, and such other likely perils, but not what might 
happen accidently or casually. If sca-watcr entered the ship due 
to causes inherent to the ship, e.g. wear and tear of the ship, the peril 
cannot be called a sea-peril. But on the other hand, if the water 
entered by reason of holes made by rats on the ship or any part 
thereof, the water coirld be regarded as the effective cause. (Hamil¬ 
ton V. Pandorf, 1887, 6 Asp. M. L. C. 212). But damage directly 
caused by rats is not sea-peril. 

THE “INCHMAREE” CLAUSE 

How far does the Rule in Thames & Mersey Marine Insurance Co. v. 
Hawilton Fraser & Co., 1887, 12 A. C. 484 apply to Marine Insurance 
Contracts? Modifications of the rule by the “Inchmaree” 
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Clause 

The inclusion of the “Inchmaree” Clause (named so from the 
case of the steamer “Inchmaree”), makes the insurer liable for 
loss or damage arising even otherwise than out of a sea peril. Other¬ 
wise by the decision in the case of the ship “Inchmaree,” it was held 
that the insurer could not be held liable for what was not really a sea 
peril. In the case of the “Inchmaree,” the ship was lying at anchor 
off the shore, and the donkey engine was pumping water into tlie 
boilers. By the negligence of an officer a valve had been kept closed 
whereas it ought to have been kept open ; as the result of the negli¬ 
gence water was forced into the oil chamber and split the donkey 
pump. It was held that the loss was not a sea peril or a peril similar 
to a sea peril and was not therefore covered by the policy concerned. 
The insurers were held immune frmn liability. (Thames & Mersey 
Marine Insurance Co. v. Hawilton Fraser & Co., 1887, 12 A. C. 484.) 

Since the decision in the “Inchmaree” Case, insurers and insured 
now by mutual agreement usually put in a clause in the policy where¬ 
by the insured is protected, and th(^ insurer is rendered liable, even 
in cases of loss or damage arising out of what is neither a sea j^eril 
nor a peril ejusdem generis (of the same kind) to a sea peril. Such 
clause is called the “Inchmaree” Clause. 

The “Fire” Clause 

Unless the fire is the result of an act, default or negligence of the 
insured or his agent or servant, the insurer is liable by virtue of tlie 
“fire” clause. In Gordon v. Remington, (1807, 1 Camp. 128), it was 
held that the insurer could be held liable even len the master 
caused the fire deliberately, hut SO as to avoid the enemy capturing 
the ship. And in Midland Insurance Co. v. Smith, (1881, 6 Q. B. 
561), it was held that the insurer could be held liable for a fire cau¬ 
sed deliberately by a person other than the insured, provided there 
was no collusion or connivance. 

The “Piracy” Clause 

Loss or damage caused by pirates, rovers, marauders, who plun¬ 
der the ship or the cargo, is covered by the policy. Even loss or 
damage caused by mutinous passengers, members of the crew or 
rioters attacking the ship from the shore, is covered by the policy. 

The “Robbery” Clause 

Loss or damage caused by somebody outside the ship or by rio¬ 
tous mariners or passengers is covered by the policy ; but cland('stine 
theft by a member of the crew or by a |)assengcr is not covered. 

Jettison 

Jettison, i.e., throwing overboard useful and valuable (as 
opposed to useless or valueless) goods, the casting away or cutting 
of sails, masts, riggings, apparels, for lightening the weight of the 
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ship and rushing her to the nearest port of refuge to make her sea¬ 
worthy there, is covered by the policy. WTiere goods are thrown 
overboard it must be shown that the goods were not worthless—fit 
to be thrown away. There must be some bona fide, loss caused by 
Jettison. Even if the cargo was carried on the deck, the insurer is 
liable for loss caused to it by Jettison, if by custom or because of the 
very nature of the cargo it was or it had to be carried on deck ; other¬ 
wise the cargo must not be carried in an insecure place like the 
deck, if the loss caused by Jettison is to be recoverable from the in¬ 
surer. (Milward v. Hibbert, 1842, 3 Q. B. 120). 

Letters of Mart—Letters of Marque 

Letters of Mart, also known as Letters of Marque, granted by a. 
C(>v^ernment, empower the holders to make reprisals on the shipping 
of an enemy who had inflicted loss or damage to the shipping of the 
c ountry the government of which has grantecl the letters of Mart. 

When the enemy country in turn grants the right to fight such 
reprisal, the grant by the enemy State is c-alled Letters of Counter¬ 
mart. 


Letters of Countermart 

Letters of (Jounteiniart arc granted liy the enemy country’s 
govermne'it to rc'ply against the Letters of Mart granted as reprisal. 

“Surprisals and Takings” 

These are risks attain ing to caj dure and arrest by foreign States 
or' by the enemj^ conirtry. 

Arrests, restraints and detainments of all Kings, Princes and People 

When an arrest, detainmemt, blockade or embargo is made or 
imposed, the shijr is said tobe^ detained or arrested liy a foreign govern¬ 
ment. By reason of I'reaking out of a war, tln^ ship has got to 
forsake her voyage, in which case there is what is laiown as a res¬ 
traint by a government or by princ<'s. The restraint must be r^al, 
and actually in existence. A mere apjwehension of a restraint 
or a possible or probable restraint wall not be regarded as a restraint 
of princes. (Watts & Co. v. Metani &• Co., 1917,''A. C. 227). 

The “Barratry” Clause 

% 

Barratry means and includes all wilfully w-rongful acts done l>y 
any member of the crew' or the masi er, provided the master, or the 
owner of the ship, did not coiinive in the act. Scaittling a sliija by 
boring holes in it, burning a ship, smuggling, trading with the enemy, 
selling away the ship and cargo and misappropriation of the sale 
proceeds, are some of the examples of barratry—for which the in¬ 
surer is liable whenever barratry is a peril insured against. 
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The “All Other Perils” Clause 

The words “all other perils, losses and misfortunes”, included 
in the Lloyd’s pohcy, do not mean any and every loss whatever ; 
the loss must be ejusdem generis, i.e., of the same kind as the sea 
perils or the other losses and perils actually specified in the policy. 
(Samuel & Co. v. Dumas, 1924, A. C. 431). 

The “Sue, Labour and Travel for” Clause 

Under the “sue, labour and travel for” clause in the policy, 
the insured is allowed to stop the ship, lower down barges and set 
mariners to sue, labour and travel for the goods which are expected 
to be in the vicinity, having fallen overboard accidentally. If the 
goods are found, then there is so much less of liability for the insurer. 
So, in consideration of a sum of money payable to the insured, the 
insured agrees to labour and retrieve the goods. 

The “F. C. and S.” Clause 

The F. C. and S. Clause, i.e., the Free of Capture and Seizure 
Clause, in the policy, protects the insurer, especially in times of war, 
from liability in case the goods are seized or captured by enemy 
action. 


The “Memorandum” Clause (The N. B. Clause) 

The “memorandum” or the N. B. (the notei beni) clause is the 
clause in the j)olicy, being added at the foot of the policy, whereby 
the underwriter is excused from liability on minor items of a perish¬ 
able character, and in some cases, his liability is limited or minimised 
by the terms of this clause in the policy. 

IVith regard to articles of the most perishable character, e.g. 
salt, flour, corn, fish and seed, the underwriter is not to be held liable 
on a partial loss or damage. He is however, liable for general ave¬ 
rage loss, or in case the ship is stranded. 

On articles like sugar, hemp, tobacco, flax, hides and skins, the 
underwriter is not liabk^ on a jjartial loss or damage, unless the 
damage is equivalent to or more than the specified per cent, of the 
value of the articles lost or damaged. In Lloyd’s policy it is five 
I)er cent. 

So far as the ship, freight and the cargo are concerned, partial 
losses or damage do not make the insurer liable, unless the damage 
or the partial loss is to the extent of three per cent, of the value of the 
thing lost or damaged. By Lloyd’s policy the percentage is three 
but in a pohcy it is open to the jjarties to contract to the contrary. 
If the ship is stranded, or it there is a general average loss, the insurer 
is liable. 
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The F. P. A. Clause 

The F. P. A. Clause, i.e., the free of particular average clause, 
which is inserted in the pohcy, is an extension of the Memorandum 
or the N. B. Clause. Under this clause, the marine underwriter is 
excused from liability for any minor damage or loss to any single 
item—particular average. But if the loss or damage, though minor 
and to a single item, has been caused by stranding of the ship or 
the craft or by its being burnt down or sunk, the underwriter is liable ; 
so also is the underwriter liable if the loss is caused by collision. In 
the case of total loss of any package during transhipment, the 
underwriter remains liable. 

The F. A. A. Clause 

The F. A. A. (free of all average) Clause exempts the under¬ 
writer from liability from all average, i.e., not only on particular 
average but also on general ai’^erage. 

The “Running Down” Clause 

When by the negligence of its master or member of the crew, 
a ship collides with another ship or craft, there is what is known as 
the “running down” case. In such a case the owner of the negligent 
ship is liable to the owner of the other ship which suffered loss or 
<lamage. If the policy includes the “running down” clause, the 
insurer is liable to compemsate the owner of the negligent ship for 
any damages he had to pay to the owner of the other ship. See also 
Fenwick v. Merchants’ Marine Insurance Co., 1915, 3 K. B. 290. 

Warranties—Express and Implied 

What is a warranty in a contract of insurance ? A warranty 
under the Sale of Goods Ac;t has a different meaning from that of 
the term understood under the law of insurance. In a contract 
of insurance, a warranty means a stipulation, in the nature of a 
condition, being so essential to the fulfilment of the contract that ite, 
breach causes an irreparable loss or damage to the other party who 
can therefore avoid his liability under the ciontract. 

In a contract or policy of insurance a warranty may be express or 
implied. 

An express warranty is a warranty which the parties have by 
consent included in their contract. But an impUed warranty means 
a warranty implied to he in the contract, though the parties have not 
included it themselves. The law includes such warranty in the 
contract. 

The following are the main examples of or types of express war¬ 
ranties in a contract or policy of marine insurance :— 

(1) Warranty that the ship is fit for the voyage she is under¬ 
taking ; 
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•other underwriter. Such insurance by the underwriter with another 
underwriter is called re-insurance. There is insurable interest in 
such re-insurance, because the insurer has pecuniary interest in the 
subject-matter already insured by him on the original insurance, 
to the extent of his own liability as underwriter on the original in¬ 
surance. The consideration for the re-insurance premium is paid 
by the rmderwriter to the re-underwriter on the re-underwriting. 

Usually the liability of the re-insurer is based on the same terms 
and conditions as in the original policy issued by the original insurer. 
But the re-insurance is different from the original contract, and 
there is no privity whatever between the re-insurer and the original 
insured. The original assured cannot sue the re-insurer, but can 
have his remedy only against the original insurer who in turn can 
claim to be indemnified by the re-insurer. 

If any compromise or arrangement is entered into between the 
original assured and the original insurer the re-insurer is entitled 
to such benefit, because a contract of marine underwriting, whether 
contained in a policy, or otherw ise (as in a bill of lading) is a contiuct 
of indemnity. (British Dominions General Insurance Co. v. fludes, 
1915, 2 K. B. 394). And the re-insurer is also entitled to the bene¬ 
fits of subrogation, because the contract is one of indemnity, and 
eejuity demands that the re-insurer should also get the benefit of 
subrogation to the extent to which he has helped the insurer. 
(Assicurezioni General de Trieste v. Empress Assurance Corporation, 
1907, 2 K. B. 814). 

Double Insurance 
- Under-Insurance -Over-Insurance 

When the insured, finding that he has under-insured, i.e., 
insured for a lesser amount than his real loss in case the goods 
are lo.st, goes to another insurer to insure for the remaining amount 
so as to constitute a full or sufficient insurance, the insurance with 
the other underwriter brings about what is known as “double 
insurance.” DouVde insurance means insurance with two or more 
underwriters on the same risk and the same subject matter, but for 
different amounts, so as to constitute a complete insurance. 

In the case of double insurance, i.e., insurance with two or more 
insurers, the insured can, in the absence of a fraudulent purpose or 
intention, recover on any one or more or all of the policies till he gets 
sufficient indemnity to re-instate him to his original position. If, 
however, by recovering on all the poheies, or on two or more of 
the policies, the insured has recovered a higher amount than what is 
really necessary to compensate him for his loss or damage, the in¬ 
sured cannot keep for himself the excess; he holds the excess, as a 
constiuctive trustee for the benefit of the insurers with whom he has 
insured the same subject-matter, the same risk and same interest. 



MABTNE INSURANCE 


305 


Contribution between Insurers of the same Risk 

The insured can sue any of the insurers, in case of douVde in¬ 
surance, and such insurer is liable to compensate him for the loss 
subject to the limit of his habihty. In such a case, the insurer who 
has been made liable for the full amount can recover contribution 
from the other underwriter or underwriters. 

Where the insured has insured to siich an extent that the 
amount really payable to him as his indemnity would be less than 
the amount for which he has insured, the case is said to be one of 

over-insurance. 


Losses—Total and Partial 

A loss may be (1) a total loss or (2) a partial loss. A total loss 
takes place when the subject-matter is actually destroyed, so as 
to be no iongei’ answerable to the name by which it is known, or 
when the thing, though not so destroyed, is irretrievably lost, or so 
damaged that the cost of the repairs would exce(;d its value after the 
tiling is rejiaired. Who w'oidd be so foolish as to spend a lot to 
tind out a thing which it is very difficult- to retrieve, or to spend 
a shilling to get back the penny that has been thrown overboJird. 
A thing therefore which is, so to say, irretrievably lost can be 
given up as constructively lost ; so also a. thing so heavily 
damaged as to require a higher amount for its repairs than its value 
after it is repaired (!an wisely be given up as totally perished, though 
actually it is not totally lost; in such cases the loss is called cons¬ 
tructive total loss. On the other hand, when the thing has actually 
totally perished or been so damaged as no longer to go by its name, 
the loss is called an actual total loss. (Cambridge v. Anderson, 
1824, 2 B. & C. 691.) 

A partial loss takes place when the subject matter insured is 
partially lost or damaged, or when there is a loss in the form of an 
obligation to pay towards general average contribution. 

A loss, originally total, may become, by subsequent circum¬ 
stances or facts, a partial one, e.g. as long as there is a restraint of 
princes or an embargo the loss is a total loss—a constructive total 
loss (British & Foreign Marine Insurance Co. Ltd. v. S. Sandy & Co., 
1916, 1 A. C. 650)—but becomes a partial loss as soon as the restraint 
is removed or the embargo lifted. (M’Carthy v. Abel, 1804, 5 East 
388.) 


The Ship’s Protest 

It is a document sworn before a notary public, giving an account 
of the loss, and it must be accompanied by a claim of the assured, 
the bill of lading or charferparty; ant/ ^Ae poAicy it iiiiiist 
forwarded to the insurer. 
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Settlement of Claims—Adjustment of Losses 

Adjustment of losses or settlement of claims is usually done by 
brokers. After a loss has taken place, the broker adjusts the loss 
and gets the same stdtled by the insurer. Average adjusters, i.e., ex* 
perts who can calculate the loss and adjust the claim can be engaged, 
if necessary. The term “settled” is then prefixed and the policy 
is indorsed with the deteimined percentage of the loss. The under¬ 
writer or undeiwTiters then initial the policy, showing thereby that he 
they accept the percentage deternvined by the brokers or the average 
adjusters ; but if the undei-writer has any objection to the percentage 
so determiiu'd lie would refuse to initial the policy. The process 
of determining the loss, in this fasliion, is called the process of adjust¬ 
ment of loa.ses or settlement of claims or settling the claim. If a 
claim is resisted or disputed, a suit may be brought by the insured 
against the underwriter or undeiwriters concerned, and the Court 
would then adjust the loss. 

Subject to a contract to the contrary, the rules for determining 
the amounts payable are as follows :— 

In the casi> of ship, ifthe loss is partial, the insurer has to pay the 
costs of the j’epairs (being reasonalily incurred), less the customary 
deductions. Unless the ship was on her maiden voyage (first voyage) 
the underwriter will have to p;w two-thirds of the costs of the repairs, 
one third lieing dcdin te d foi' the benefit olitained by the insured in 
getting new paits in jilace of' the used ones—wear and tear lieing 
considt'red. In case of a shiji on her fii’st voyage the deductions, of 
couise, are not allowalile, and, as a rule, tlie underwriter has got 
to pay the full amount, /.c., the fotal exjicndituie, provided reasonably 
incurred. (Pirie v. Steele, 1837, 2 M. & Eob. 49.) If the insured 
lias not incuiTC'd any expenditure, or has effected partial repairs, the 
undciw'riter can be held liable to (omjiensatc the insured foi' the 
depreciation of the value of the shij), not exceeding what w ould be 
reasonably required for the repairs, and the sum actually incuir-red 
where he has incurred any expenditure. But in any case the sum 
recover able cannot be ruoi'e than the sum insured. 

In the case of a total loss of the .shi]t, the insurer has got to 
pay the sum fixed at the time the policy was effected, if the policy 
be a valued policy. If, however, the jrolicy is an unvalued or open 
policy, the undeiwriter can bt^ called ujron to jjay the insurable value 
of the shi]) at the star t of her voyage, plus stores, outfit, machinery, 
provisions, advances of wages and all the otlicr- necicssary costs and 
exjrenses for making fh e sh ip) ii; foi' the voyage. Premium and (lairges 
of insurance art' included. 

In the case of goods, if the loss is a pai-tial loss the under-writ or 
is hable, in the case of a, valued policy, to pay such jrroprortion of the 
sum fixed under tlie policy as the insurable value of the jrart lost 
bears to the insuralrle value of the whole. 
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In the case of a partial loss of goods, under an unvalued or open 
policy, the underwriter will have to pay the insurable value of the 
part lost, determined as in a total loss. 

Where the whole of any part of the goods has been delivered 
damaged at the port of destination, the underwriter has got to pay, 
in a valued policy, such proportion of the sum fixed by the policy 
as the difference between the gross sound and damaged values at the 
place of arrival bears to the gross sound value. And, if the policy, 
in such a case, be unvalued or open, the insurer has to pay such pro¬ 
portion of the insurable value as the difference between the gross 
sound and damaged values at the place of arrival bears to the gross 
sound value. 

In the case of a total loss of goods, the underwrriter has, in the 
case of a valued ])o1icv, got to pay the amount payable under the 
policy and so fixeui at the time the policy was made. And, in such a 
case, if the policy be an unvalued or open policy, the underwriter 
has to pay the insurable value. 'J''he insurable value means and 
includ(5S the invoice value of the goods at the plac;e of loading and 
the ex])ense of and incidental to shipping and the insurance premia 
and commission amounts. 

In the case of successive losses, unless the policy otherwise 
mentions, the insurer is liable' for such losses, even though the total 
amount of sucli successive losses may exccaal the sum insured, 
because the undcrw'ritor has undertaken to indemnify the insured 
against all losses incurred by him during the |)eriod of the risk under 
the policy. IJut if thcjre are sucaiessive losses, SO that a total loss 
follows a partial loss, the insurer can be held liable^ only on the total 
loss. (British and Foreign Insurance Co. v. Wilson Shipping Co., 
1921, 1 A. C. 188.) 


The Doctrine of Subrogation 

In the case of a partial loss of the subject matter insured, the 
insured retains the goods, has them repaired and, as seen already, 
gets compemsation for the cost of the repairs, or, if he has not repaired, 
then oompensation for the diminished value of the goods. He does 
not have to give up the goods to the insurer ; the goods are retained 
by the insured. But when the loss is a total loss—whether actual 
or constructive—the doctrine of subrogation applies, i.e., after the 
insurer pays up the insured for the total loss, the insurer becomes 
entitled and subrogated to all that remains of the subject matter 
insured (and destroyed or irretrievably lost or so damaged that it 
could be given up as lost or when the cost of the repairs would ex¬ 
ceed its value after the repairs ); moreover the insurer becomes en¬ 
titled to whatever benefit the insured has recoverd or obtained from 
any third party ; the insurer can sue any outsider who caused the loss. 
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in the same way as the assured would have, had he not been compen¬ 
sated by the insurer. The subrogation of the insurer extends to the 
value insured, and no more than that. If the ship or the goods are 
found back after the coii.structive loss, e.g., when an embargo or a 
restraint of princes or people is removed, the ship becomes the pro¬ 
perty of the insurc^r, or in the case of the goods the goods go to the 
insurer, if the insurer has already paid the insured and compensated 
him for the loss. [See also Sec. 135 A (2) of Transfer of Property Act.] 

Notice of Abandonment 

When a constructive total loss has taken place, it is the duty 
of the insured to give notice to the underwriter that he (the insured) 
has abandoned and does surrender to the underwriter all his right, 
title and interest in all that remains of the subject matter of the 
insurance. The insured can recover compensation from the under¬ 
writer for his constructive total loss only after he has given a notice 
of abandonment to the insurer, abandoning all that remains in the 
subject matter, or that if the same be found again or recovered, 
he (the insured) shall give it up to the insurer who shall be entitled 
to it. 

The effect of failure of the assured to give the undervTiter the 
notice of abandonment is tliat the loss shall be treated not as a total 
loss but only as a j)artial loss. The abandonment must be an uncon¬ 
ditional abandonment, and must be made, by a notice;, after tire 
fact of the loss has come to the knowledge of the assured. 


To 


Form of Notice of Abandonment 

Date, . 


(name of the underwriters) 

Gentlemen, 

I/We hereby give you notice that T/We abandon in your favour 

all my/our right, title and interest in (the cargo on.) 

in so far- as that interest is covrued by the policy dated. 

and issued by you in my/our favour. 

The circumstances giving rise to this notice of abandonment 
are as follows :— 


Kindly acknowledge the receipt of this notice and your accep¬ 
tance of this abandonment. 


Yours faithfully, 


Signature of the insured. 
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Alteration of Policy 

A policy of marine insuraiice, like any other policy or contract, 
is avoidable by the aggrieved party, if there is any material alteration 
made in it without the consent of the other party. Any substantial 
or significant (but not negligible) alteration will avoid the policy, if the 
other party so desires. Consent of the [parties is essential for a valid 
alteration. With mutual consent, the parties may alter their policy 
by making indorsements on the policy and signing the same. The 
alteration of the policy is, however, subject to the following restric¬ 
tions :— 

(1) The alteration nuist be r^ffected before the determination 

of the risk and iiotice nnist be given to that elfect; 

(2) Any additional amount cannot be insured for by virtue of 

the alteration ; 

(3) If the policy was made originally for less than six months’ 

duration of risk, the alteration must not extend the 
period of the risk be^mnd six months ; in any other 
case not beyond one year. 

Refund of Premium 

Subject to any agreement to the contrary, premium is refundable 
in toto by the underwriter in case of total failure of consideration. 
If the risk never startcxl, tin- underwriti'r ran no risk, and he must 
refund the whole of the ])remium. On the othei' hand, where the 
risk is an indivisible one, and has commenced, the insurer is not 
bound to lefund tlio j)i'emium or- any porti<m ol it. Where the 
consideration is not an entire one, bid is apportionable, and there is a 
total failure of any apportionable part of the ( onsideiation a pro¬ 
portionate portion of the premium is relundalde. 

In the case of a void policy, or whme a policy has bt^cn avoided 
by the insurer right from the very start, the premium or a portion 
thereof is refundable-, provided there has not been any fraud or illegal 
act committed by the insured. ISo also wlicn^ tlie insured thing, or 
any part thereoi’, had never been imperilled, luemiuiu, or a part there¬ 
of, can be refunded, to the extent to which there is a faiiure of consi¬ 
deration. Where the assured has, without knowledge that he was 
doing so, over-insured, the Court may allow him a refund of a part of 
the premium. In the case of double insurance, the Court may allow 
refund of a proportionate part of the several premiums on the two or 
more policies. If the policies are cfiected at dillerent times, and a 
policy efi’ected at an earlier date has hoi ne the entire risk, or il a 
claim on such policy has been paid in full, prmniuni or any portion 
thereof shall not be lefundable in regard to tlie policy. If the double 
insurance has been knowingly made by the insured so as to make it 
over insurance he cannot recover any portion of the premium. 
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Where he interest of the assured was defeasible and is terminated 
during the pendency of the risk, the premium or a portion threof is 
refundable. 


Unless the policy was by way of wager, if the assured happens 
not to have any insurable interest throughout the risk, then the 
premium or a portion of the premium can bo recovered. 

Premium is not icfundable to the party acting in fraud on the 
insurer. Nor is it refundable when the assured has entered into 
a wager, having no insurable interest. (Pearl Life Assurance Co., 
1904, 1 K. B. 558.) 

Assignment of Marine Policy 

Unless the terms of the policy disallow assignment, the policy¬ 
holder (assured) can transfer it to some one else. 

The assignment may be effected by indorsement on the back of 
the policy or by a separate instrument of assignment. The assign¬ 
ment may be made even after the loss has taken place. Of course, 
the assignee takes the policy subject to the equities existing between 
the assignor and the insurer. Whatever defences or rights in mitiga¬ 
tion the underwriter could have pktaded against the assignor could 
also be pleaded by the underwTiter as against the assignee. 

An assignment is not valid if the assignee is a person in whom 
the property in the subject matter insured has not vested. (Section 135 
of the 'I’ransfer of Pioperty A(;t). The assignor must possess in¬ 
surable interest at the time he (‘ffects the assignment, if the assign¬ 
ment by him is to have legal elfect. 

Under section 135 A (1) of the Transfer of Pro|jerty Act, the 
assignee of a marine policy can sue in his r)wn name. [And under 
section 135 A (2), Transfer of Property Act, the insurer is subroga¬ 
ted in case of payment by him (it) lor the total loss of the insured.] 



CHAPTER XXIV 

CONTRACTS OF CARRIAGE 

Common Carriers 

A common cairier is a carrier, other than a Government Carrier, who indis¬ 
criminately (for all persons) professes to carry goods for a freight from one place to 
another i)lace, either by land or by water. (Sec. 2 of the Carriers Act, 18b5.) See 
also Belfast Rope Work Co. 1918, 1 K. B. 210. A common cairier is bound to carry 
goods for all persons alike, provided the freight chargeable by him is paid to him, 
provided tluae is accommodation on his conveyance, and x>J’(>vided theie is nothing 
objectionable or ilJegal about the carrving of the goods, because his obligation is 
not contractual but based on tlie exiu cise of his public under taking. Owners of 
ships engaged generally in the transjjortation or (;arriage of goods tor a freight, 
owners of stage-wagons for carrying goods for hire, bargemen, lightermen, ferrymen 
and hoymen, arc riigarded as (;omniori carriers. Under the (kirriers Act, 1805, 
a eommoii carrier is a person, otlior than tlie (loveriiinent, engaged in transporting 
or carrying for hire property from one place to another hy laud or inland navigation 
for all persons indiseriminatcly ; and “person” includ(,'s any association or body ol 
persons whether a company oi* not. 

Private Carriers 

A privatii carrier is a person, like a town carman, not cariying on his work 
regularly, but only undertaking casual jobs between eortaiii terminii. (Brind v. 
Dale, 1887, 2 Moo. & R. 80). A wdiariinger who only carries goods from the ship 
to the warehouse is not a common carrier. (Consolidated Tea Co. v. Oliver’s Whart, 
1910, 2 K. B. 395.) 

Liabilities of Common Carriers 

A common carrier being under a public employment is bound to accept and 
carry the goods of any person who gives any goods of a type which lie professes to 
carry, and offers to pay a reasonable hire, unless the common carrier has, for the 
time being, no accommodation on his conveyance. (Gartou v. Bristol & Exeter 
Rly. Co., 1861, 1 B. & B. 112.) 

A common carrier must deliver the goods to the cousigiiee at the place of des¬ 
tination. (London & North Western Railway Co, v. Bartlet, 1862, 7 H. & N. 400.) 

A common carrier must carry the goods in the usual and customary manner 
without any deviation, except when deviation becomes necessary or justifiable. 

A common carrier is not bound to carry goods whieb are not of the type he 
professes to carry, or if the goods are of a dangerous character or exposes him to a 
risk of serious typo or if the carriage of such goods becomes illegal. 

Under the old English Common Law the common carrier was like an insurer 
and his liability was absolute liability, Le., he was liable even though not uegligcnt, 
unless there was an “Act of God” Le., an act over which he could have no control, or 
an act caused by the king’s enemies. But under Section 8 of the Carriers Act, 1865, 
the liability of a common carrier is reduced to cases of negligence and wilful wrong¬ 
doing on the part of the carrier or his agent or servant. Unless there is negligence 
or a wilfully wrongful act, the common carrier is not liable for any loss or damage 
to the goods agreed to be carried or carried by him. 

With regard to carriers by land, they are not liable for loss or injury to certain 
specified articles (in England over £10 in value) such as gold, silver, jewellery, 
precious stones and precious metals, watches, clocks, negotiable instruments, china 
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pottery, platinimi, iridium, radium, etc., unless at the time such goods were given to 
the carrier for carriiige, tlic nature and value of such goods was declared by the 
consignor and an additional charge paid to the carrier. In India, under Section 3 
of the Carriers Act, 1805, the liability of a common carrier for loss or damage to goods 
delivered to him to earr iixl, and exceeding in value Ils. 100 and of the descrip¬ 
tion contained in the scIumIuIo to llm Carriers Act, is excluded even in oases of neg¬ 
ligence, unless the person delivering such goods or his agent shall have expressly 
declared to such carrier or his agent the value and description of such goods before¬ 
hand, or unless deliberate wrong-doing had caused the loss or damage. If the value 
and description liavc not Ix'ciiso declared at the time of consignment, the carrier 
cannot be Jjeld liable ('ven iii spite of negligema*- on lus, or his agent’s, or servant’s, 
part; but wJierc there was a wilfuJ wroug-cloiug, by the caiTier, or his agent, or 
servant, there would bo liability iu S])ite of the consignor not having declared the 
value and nature of such goods. (Weetion 8 of the Carj’iers Ac t.) 

[Goods which are iiieliidxsl in tlu‘ ScluxliiU^ to tlie Act arc given in a not(‘, under 
th(i heading — ‘Miogree of Care llejiiired lo ))e takcsi by a I5aile(‘’\ in Cliapter XV, 
see pfiges 97, 98.] 

[For the law l egating to liability of Carriers by navigal ion (soa-carriago), see tlie 
notes under tlio beading ' Dv^gree of eai'(' re(|viired to be taken by a Bailee” in Chap¬ 
ter XV, page 98.] 

For the law relating to liability of railway earriers and for damages for injury 
sufiored })y a passenger in a railway, and for tlie law- relating to risk notes and limi¬ 
tation ol liability of a l aihvay coiujiany by a risk note, .s(‘o under the heading “Degree 
of (,!!are required to be taken by a. Bailee” in Clia|)ter X V T)ag;(5S 97, 99, 100. 

Loss or Deterioration of Goods or Aniinals Carried by Railway 

Scciitui 72 of tJvo Itiiilways Act (IX of 1890) jiiovidcs that tho TCRponsibility of a railway 
ftdnn'nititratiuii for M)(^ loss, clchtructioii or (JcOTiorcJ iuii of riiiiinjiKs or goods (Jclivcircd lo it to l>o 
c:urricd by railway sliall bo tluit of a bailee of goods, 'rin> railM.iy administration must tako as 
much care of ih(? goods as an ow'nc'r would take of bis own goods looking to tho nature and value 
of the goods and iooking to tho junonnt of skill roouirial in V)H,iJjiients of like character. 

iSoction 7.‘] of the Mailway.s Act j>r<.)vid(‘S that tlio rcs])oiisihiliiy of a railway company 
for loss, destruction or dedorioration tvf an, iinals dc'livon d to it to be earned sludl not exceed in the 
case oi elophants Ils. 1,500 per head, or liorsc';; Ks. 750 a lioad or, in tlio i*aso of mules, eamelB 
or horn-cattlo tavx) Jnindnal riipeca a he aid. or in lh(‘ cansr of dojd<e\s, sheep, gnats, pigs, birds or 
dogs or other aninuds, t hil l y rnpeos a hca.d, unless I he eonsignor tloclared them, at the time of 
deliver}' for c.arria.go, to be of a Jiigher value. If such higla r value is declared, tho railway corn- 
pmiy may charge lor the in('r»‘ii,si‘d risk a percentage ii])on the excess of the value so declared 
over the sums nu^ntioned. A niilvvay adininiisti-ntioii cannot be held lirJdo fur any loss or damage 
resulting Iroiii fright or resti\ eness of tlie animal. 

Loss of or Damage to Luggage Carried by KuUway 

Section 74 ol tlie KaiAct provides that a railway arlmiuislratiou shall not be res- 
poiisiblt5 lor th(' lo;;s, ik struction or detia ioratini of any luggage belonging to or in charge of a 
passenger, niiJi ss a raaiway servant Juis booki-d it and given a rc'ceijit for it. 

A servant can sue for loss or tlaiuago to the luggage thougli the lare may have boon paid 
by tho masti'r. 

Liability of Rr.iUvay Company for Loss of or Damage to Goods or Animals 

III the ease of goods sent by railway, risk notes have bocui abolished, and the liability arising 
out oi: Mjcii risk notes luis luM'n cHinlaiued iu ih*’ stalots; jfsclf by v irlui! of the Indian Kailways 
(Aniciulment) Aid, 1919, ainl Avhen guoLls are earried iu open \vi'.g')n Mie riiilway company cannot 
be hokl liable. 

Under aei tion 72-A oj' the Lndiiin Railways Act, 1890, any person delivering to a railway 
ooinpany or adminjstration i .ny c(*ods or animals to be caTTicMi by tho railway must execute a 
forwarding note in such form in i\ fic j)res4*ribed by the Raih\'av administration and approved 
ky tiio iSlate gc vcrninenl, in Vvliich ihv s; ndier or his agent must give such particulars in respect 
ol tho goods or animals jls may l>e rtMjuired—if the goods or imiTnals are to be carried by a goods 
train, or if the goods are to In' carried by any- other train (including a jiassenger train) and con¬ 
sist of articles carried at owner’s risk rates or articles of a perishable nature or articles inon- 
tionod in tho Second 8chcaiulo to the Ilailways Act (such aiticles are all mentioned in tho com¬ 
mentaries in this book) or are ih'fectively jiacked articles or articles in a defective condition 
or exj.3losives or any other dangerous goods. 
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Section 74-A of tho Indian Railwaya Act provides that where frooda tendered to a railway 
adminiatrabion for carriage by a railway train are liable to leakage, wastage, damage or de¬ 
terioration while in tranflit, becauBO of their defootivo condition or beoauae they are defectively 
packed or not packed as required by tho geiiorol or Rpecial order issued by tho general controli- 
ing authority, and tlxe fact of the defective condition or packing has been recorded in the for¬ 
warding note by tho sender or the agent of tho Bonder, tho railway udministration shall not bo 
liable for any detorioration, leakage or damage, or for the condition in which such goods are avail¬ 
able at thor destination, except upon proof of negligenco or misconduct on the part of the railway 
administration or any of its servants or agents. 

Under Section 74-B, a railway company shall not be held liable or responsible for any 
deterioration, destruction or damage arising by reason only of tho goods having Ixien carried in 
BJi open vehicle or carriage, when the goods have, at tlio request of tho sender or his agent so 
recorded in tho forw’^arding note, been so carried in open veliiclo or vessels, though the goods 
under ordinary circumstances would be carried in covered vehicles or ves,sels and are such as are 
liable to damage if carj'ied otliervv'ise than iii a cov-ered vchitde. 

Section 74-C provides that wliero any goods or animals are temlered to a railway 
administration for carriage by railway, and tho railway administration provides for their car¬ 
riage either at tho ordinary tariff rate (called the railway risk rate) or in tho alternative at 
a special reduced rate (called the owner’s risk rate), the goods or animals shall bo deemed to 
have been consigned for carriago at tho owner’s risk rate unloss the sender or his agent chooses 
to pay tho railway risk rate and mentions that fact in writing in 'which ciiso the railway 
administration is bound to issue, (ind sliall issue, a (;erti£icate to the consignor that tho goods 
are carried at the railway risk rate. When tho goods or animnls are stjnt or doomod to be sent at 
owner’s risk rate tlie railway admijiistration shall not l)o liable for any loss, damage, destruction 
or deterioration from any cause whatHoovor except on proof that sindi loss, damage, destruction 
or deterioration was duo to misconduct or negligence on the j^art of tlie railway administration 
or ita agent or servant. 


Burden of Proof 

Where the 'v\'holc of a consignment of goods or the -whclo of any package forming pArt 
of a consignment, carried at owner’s risk rate, is not delivered to the consignee and such non¬ 
delivery has Tiot been jjroved by the railway administration to have been caused by lire or acci¬ 
dent to tho train, or whore tho goods sent had been so covered or protected that tho covering 
or protection could not readily be rcinovod by hand and it is pointed out to the railway adminis¬ 
tration or authority at tlie very time of delivery or before tielivei y tbat any part of such packago 
or tho consignment had been pilfered in transit, tho railw^ay administration shall bo bound to 
disclose to the consignor how tho package or consignment was dealt with tluoughout tho time il- 
was in its possession gr control, and if such disclosure doe s not show any negJigenco or mis¬ 
conduct (inferrable) on the [larl of tbci railway administration or any of its agents or sorvantH, 
then (because the goods are at tlio owner’s risk) it shall bo the bui'don of proof on the consignor to 
prove misconduct or negligenco on tho port of the railway administration or its agent or Eorvant 

When a consignor of goods or animals sues any railw'ay administration for any loss, damage, 
destruction or deterioration or delay (nr., for coinpeiisatioii), tho burden of proof Hhulllio on tho 
person claiming tho eompensation, wdth respect to tho vtiliKi or the liiglier value in caise of animals 
and in the case of any injury to animals the extent of tho injury, and in case of goods or packages 
that tho value declared by tho consignor or his agent is tho true value. But it shall not bo 
necessary for tlio consignor to prove how tho loss, delay, damage, destruction or deterioration 
was caused. 


AFFREIGHTMENT 

A contract of affreightment is a contract under which a sViipownor agrees to 
carry from one place to another goods by water or to provide a ship for tho purpose 
of carrying goods in consideration of a return called tho freight. 

Tho term “freight*' is, strictly speaking, used to mean the price for carriage of 
goods by sea or water ; but, broadly speaking, tliis term can bj used also with re¬ 
gard to carriage by land. 

Tho main types of contracts of affreightment are :— 

(1) Charterparty, 

(2) Bill of Lading. 
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Poluto of Plfference between Bill of Lading and Gharterparty 

(1) A bill of lading saya that goods have been shipped in good order and 

condition, if it is a clean bill. A charterparty does not make such an 

acknowledgment. 

(2) A bill of lading is a document of title and is quasi-negotiable. Not so a 

charterparty. 

(3) A hill of lading does not give the lease of the ship ; a charterparty may 

involve the demise of the ship and the lease of the services of the master. 

CHARTERPARTY 

When the consignor of goods enters into a contract with the shipowner to load 
a complete cargo or to provide a large portion of the cargo, a charterparty is usually 
entered into. But when the agreement provides only for carr} ing a small portion of 
the cargo the contract usually is elfected througli a bill of Jading. A bill of lading 
is a do(;umeiit of title which acknowledges that the goods are (airiied and that they 
^re deliverable t<j the*. per.son named as the consignee or the order. In the ease of a 
charterparty the merchant who takes a ship b^^ hire is called the charterer or the 
hirer. Before the bill of lading is giv(*.n a temporary ro(*ei])t is given ; this temporary 
receipt is known as the Mate’s Receipt. Later, the bill of Jading is made out by the 
master of the ship. 

A charterparty is an agreement by which a shipowner agrees to provide an 
entire ship or to provide a part accoinniodation of the ship at the disposal of a mer¬ 
chant for the oarrying of his goods to the agreed place for a certain sum of moiie*y 
payable as freight. A charterparty may be (1) with a demise of the ship or (2) without 
a demise of the ship. It is said to be with a demise of the ship if the charterer is 
regarded for the time being as the owner of the vessel, and the master of the ship 
and the members of the crew are to be regarded as the ser vants of the charterer or 
hirer of the ship. But where the master of the shix) remains the agent and servant 
of the owner of the ship, the charterparty is said to bo without a demise of the 
ahip. 


FORM OF CHARTERPARTY 
Stamp (See List of Stamp Duties) 

THIS CHARTERPARTY entered into on .19 . IT IS 

THIS DAY MUTUALLY AGREED betwoon. 

(Hhipownor'B nuine) ol . the owner of the 

Qoocl Ship (VesHol), uiulor God, called the.(immo of the 

Ship), of the ineasuroinenb of.Tons Register, or there- 

abouta, and.(name of the merchant consig¬ 

nor), that the said ship being tight, stauiicli aixd strong and in every way litted for 

the voyage, shall with all convenient speed, sail and prot;eed to. 

(place ol loading) or as near thereto as .she may ’w itli safety get, and there load a full 

and complete cargo, as agreed between the parties hereto, viz,. 

tons, which cargo shall be brought to and taken from alongside at the consignor’s risk 

and cost, not exceeding wliat she can reasonably stow and cany over and above her 

tackle, apparel, provisions and furniture, and being so loaded shall therewith proceed 

to.(name of port of destination) or as near thereunto as she 

may safely get, and deliver the same on being paid freight. 

.days shall be allowed for loading and unloading of the cargo. 

as kvy days ; for longer time' taken (in oxces.s of the Jay days) Demurrage shall be at 
..per day. 

Restraint by Princes and Rulers, the King’s oimmies. Force inajoure, and other Dangers 
and Accidents of the Seas, Rivers and Navigation of whatsoever nature and kind, singular and 
all during the voyage always excepted. 

f Signature of the ahipowTier . 

\ Witness to th© above signature . 

( Signature of the Merchant/Couaignor . 

\ Witnese to th© tvbove signature ............... 
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Implied Conditions in Charterparty 

(1) Seaworthiness is an essential implied condition whereby 
the shipowner vouches the reliability of the ship—^her ability to 
encounter the voyage and the perils attached thereto, and that she 
is in a fit stage to carry the agreed cargo. This warranty implies 
that the ship is quite fit for the voyage and is properly built, with 
good machinery and appurtenances and master and mariners, and 
with sufficient provisions required for the voyage. For loss or 
damage caused by breach of this condition the cargo owner (consig¬ 
nor) can claim damages. If the defect was discovered before the 
starting of the ship (on her voyage) the cargo-owner can avoid the 
agreement on the ground that there was a breach of an essential 
stipulation—an implied condition that the ship shall be worthy of 
the voyage. 

(2) The ship shall be ready and willing to start on her voyage! 
without unreasonable delay—^with all reasonable dispatch or dili¬ 
gence. This is another implied condition in a charterparty. 

(3) There shall be no deviation, except in justifiable circum¬ 
stances, »’.e., to save human life, or to flee from pirates, marauders, 
to avoid rough weather, to render medical or surgical aid to any 
person on board the ship. 

(4) The consignor shall not ship dangerous goods unless their 
nature and value are clearly stated beforehand and are marked on 
each package, and notice in writing is given to the master of the 
ship or to its owner in respect of the writing on the packages. 

IMPORTANT CLAUSES OF CHARTERPARTY—EXPLAINED 
Whereabouts of the Ship and the Time the Ship will Sail 

The charterparty states where the ship is at the time of the 
contract, or that she will be at a certain place on a certain day or 
sail on a voyage at or by a certain named day. 'fhe clause amounts 
to a condition of the contract, the broach of which leads the other 
party to avoid the agreement. (Behn v. Burness, 32 L. J. Q. B, 
204.) 

Seaworthiness 

It is a condition of the contract that the ship shall be sea* 

worthy, i.e., reasonably safe for undertaking the voyage— looking 

to the nature of the voyage. 

The ship shall carry on with her Voyage without Unreasonable 

Delay and without Deviation 

[When is Deviation Justifiable?] 

There is an implied undertaking in a contract of charterparty 
that the ship will commence her voyage as agreed and shall not delay 
unreasonably or deviate unjustifiably. Deviation is allowed to 
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the ship, the crew or the cargo, or to save human life or help a ship 
m difficulty or for the purpose of avoiding pirates, enemies, or under 
circumstances beyond the master’s control, e.g., rough weather, 
storm, gale, fog, or for obtaining medical or surgical help for any 
person on board the ship. Under Art. Ill, It. 4, of the Carriage of 
Goods by vSea Act, the carrier is not liable for any loss or damage 
caused by a deviation for saving life or property. 

Shipowner’s duty to take the ship to the port agreed and load goods 

there 

It is the duty of the shipowner to take the ship to the place 
agreed to as the place of loading, or to the usual port of loading ; 
the shipowner must then give notice to the consignor or charterer 
that he is ready and willing to load the cargo at the place named in 
the charter. (Bentsen v. Taylor, 1893, 2 Q. B. 274). The charterr 
or the consignor must then provide the cargo to the shipowner 
alongside the ship or as agretid. The cargo must be in accordance 
with the agreed terms of the contract of carriagi;. 

“Always afloat’’ 

The words “always afloat” signify that it is the duty of the 
shipowner to see that the shij) shall be sent to a port where she can 
remain in safety with her cargo, without touching the ground. If 
the shipowner knew that owdiig to the condition of the tides, the 
ship would not he in a, position to load ‘always afloat,’ the charterer 
cannot be held liable for the resulting tlelay. 

Undertaking to load a “full and complete cargo” 

When the consigjior undertakes to load a full and compkde i^argo, 
he is bound to load as luucli cargo as tlie ship can with safety carry, 
subject to the maximum agreed to be loaded. A full and complete 
cargo means a cargo which is full and comjdete according to the cus- 
ton} of the poi’t of loading and which the shij) (!an safely carry ; 
but the consignor is not I)ound to load more than what he has agreed 
(with the shipowner) to load, though the ship could carry more than 
the agreed maximum. (Morris v. Levison, 1876, 1 C. P. D. 155.) 

The Clause regarding Lay Days and Demurrage 

The charterparty provides for the nTimbt'r of days, known as 
lay days, within w'hich the cargo may be loaded or unloaded. Lay 
days are the agreed number of days allowed by the charterparty 
to the charterer, or consignee, for loading or unloading (as the case 
may la;) ihe cargo. Lay days begin from the time the charterer 
has been intimated by the shipowner on the ship’s arrival to the place 
whery the-loading or unloading is to be clone. Lay days are either 
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“working” or “running” days. If the lay days are allowed as work¬ 
ing days, holidays and Sundays are not to be counted (in counting 
the number of lay days) but if the lay days are running days, then 
Sundays and holidays are included and must be counted. 

Where the charterparty does not mention any lay days the 
charterer must load or the consignee must unload within a reasonable 
time. 

Takmg a httle less than half-day will be considered as half-day 
(as half a lay day.) (Brenckelow & Co. v. Boulton, 1875, 10 Q. B. 
346.) 

When the cargo is not loaded or unloaded within the lay days 
allowed, the shipowner is entitled to the agreed damages; such dama¬ 
ges are known as demurrage, but the term “demurrage,” in its 
broader sense, signifies also the unliquidated damages for undue 
deviation not expressly provided for. (Clink v. Rattford, 1891, 1 
q. B. 025.) 


Cesser Clause 

When the charterparty contains a clause to the effect that the 
liability of the charterer shall cease on the shipment of the cargo, 
tlie clause is known as “Cesser Clause”; because the ship-owner is 
given a lion on the cargo fin freight and demurrage, this clause is 
inserted. Where the shipowner is not given any lien, the Courts 
will lean against relieving tlu? charterer. (Clink v. Rattford, 
1891, 1 Q. B. 625.) 

Liability of Shipowner to “deliver the goods in the usual 

-manner” 

Brett, L. J. in Nelson v. Dahl, 1879, 12 Ch. D. at p. 592, said : 
“The liability of the .shipowner as to the commencement of the un¬ 
loading is to use all reasonable dispatch to bring the ship to the 
named place where the carrying voyage is to end, unless prevented 
by excepted perils, and when the ship is there arrived, to have her 
ready with all reasonable dispatch to discharge in the usual or stipu¬ 
lated manner.” 

The consignee (to whom the goods are to be delivered) must 
take the cargo from alongside or from the ship’s hold (as per the 
stipulation), and must provide proper appliances for taking the 
delivery of the goods. (Dahl v. Nelson, 1881, 6 App. Cas. at p. 43). 

FREIGHT—KINDS OF FREIGHTS 

The consideration in terms of money in a contract of affreight¬ 
ment is known as freight. The term “freight”, in a general or 
broader sense, however, includes the consideration for carriage by 
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land also. As a rule freight is payable after the voyage has been 
completed and upon delivery of the goods. Payment of the freight 
and delivery of the cargo are simultaneous or concurrent conditions. 
(Liddard v. Lopes, 1809, 10 East, 526.) There are, however, cases 
in which freight is payable even before the delivery of the goods is 
made or the voyage is terminated. 

Advance Freight 

Freight is called advance freight when it is payable at the very 
starting of the voyage and is payable by the shipper to the ship¬ 
owner before he delivers the goods. Advance freight, however, is not 
recoverable from the ship-owner if the goods are all lost after the 
freight is paid ; but it is payable if the cargo is actually put on the 
ship and carried ; if the cargo got lost or destroyed before the com¬ 
mencement of the voyage, and before due date of payment, then 
advance freight would not be payable ; (Weir & Co. v. Girvin & Co., 
1900, 1 Q. B. 45 ); but if the cargo got lost or destroyed before the 
commencement of the voyage, but after the due date of payment, 
then advance freight is payable. (Byrne v. Schiller, 1871, L. B, 6 
Ex. 319.) 

Lump Freight 

It is a freight payable as a gross sum for the entire use of the 
ship for one entire service. (Kobinson v. Knights, L. It. 8 C. P. 
465.) If the ship-owner is ready to perform his part of the contract 
and to take the goods, he is entitled to a lump freight though no goods 
are actually shipped or thougli part of the goods actually shipped 
be not delivered ; provided the shipowner tU'li\'e) s even some goods 
out of the whole consignment with whom, he would earn the lump 
freight; but if the whole cargo is lost no freight would be payable to 
the ship-owmer. 

Back Freight 

It is the freight payable back to the freighter as damages from 
the carrier for not delivering the whole of the goods or part of the 
goods, when such non-delivery of the whole or part is caused by the 
carrier’s default. If freight was paid in advance it is recoverable ; 
and what is so recovered is knowm as ‘back freight’. 

Dead Freight 

It is the term applied to damages payable to the ship-owner for 
the default of the consignor or charterer in loading a full and com¬ 
plete cargo according to the contract. [McLean v. Flemming, 
1872, L. R. 2 H. L. (Sc.) (499.)] 

Freight pro rata 

Where only a part of the cargo is delivered, though the ship¬ 
owner had loaded on his ship a full cargo, or where the ship-owner, 
having undertaken to load a full cargo, loads and carries only a por¬ 
tion of the cargo, he can, unless there is a contract for lump freight, 
claim only a proportionately lesser freight for the quantity delivered 
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Primage (Hat Money) 

“Primage” or “hat money” is the extra percentage agreed to be 
paid over and above the agreed freight. Legally it is the master's 
remuneration and not the ship-o^mer’s. In practice, however, the 
master may give it away to the ship-owmer. 

BILLS OF LADING 

A biU of lading is a document witnessing that goods have been 
shipped by the consignor to be carried to the port named therein 
as the port of destination and to be allowed there to be taken delivery 
of by the consignee (named therein) or to some other person to whom 
the consignee may have indorsed the document, or to bearer. It is 
a quasi negotiable instrument. (Sec, 2 of the Sales of Goods Act— 
definition of document of title). It is a dociiment of title apd 
can be transferred by mere delivery or by indorsement and dehvery. 
[Sec. 2, Sale of Goods Act; The Indian Bills of Lading Act (IX of 
1856) Section 1.] A bill of lading may be to bearer—in which case 
the goods are deliverable to the bearer ; tlie instrument can be 
transferred from hand to hand by mere delivery (without any 
indorsement). If it is drawn to a specified person only it is not 
negotiable. 

A bill of lading is said to be a clean bill of lading when there is 
nothing to modify or qualify the fact or the statement that the 
goods arc shipped in good order and condition. 

A bill is called a through bill of lading when transhipment or 
partial carriage by land also is involved in the cairiage of the goods. 
In such a case the shipowner usually charges for carriage l)y land 
also. 

FORM OF BILL OF LADING 
Stamp (See Chapter on Law of Stamps) 

Shipped in appart'iit good order and good condition by. 

(name of merchant/eon.signoj ), at.(state name of jxu't of 

loading), in and uj)oii the good ship (VesseJ), under God, called tin:. 

(name of the Ship / Vessel), 'w^herenf is master for the pi-esent voyage. 

.state name of the master), the ])aekages of merehandise gC't^dvS 

marked, described and iiiaiibered as in tlic margin liercto avS in this lull of lading, 
are to be delivered in the like good order and condition, -siibje( t tin* terms and 

provisions hereinafter stated at the port of.(state tlie 

port of destination or as near thereto as she may safely get ), to. 

.state name of eonsignee) or to his assigns, n]»on liis or ttieir 

paying the freight for the said goods witli the primage and average. 

And it is mutually agreed as follows :— 

[Here set out all the conditions, e.f/., those relating to freight, lien. Ccirri.'gt*, 
ti anshipnient, lodging of claims, delivery, general average, exception of risks 
such as arrests by foreign (:Jovermnent, Kings, Princes and Peoples, the King's 
enemies, vis major, and all and other dangers and accidents of th(‘ Seas, Rivers and 
Xavigation of whatever nature and kind, singnlar and all.] 

In Witness Whereof. 


Dated this day of 


19 
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Qualified Bill of Lading 

A bill of lading which quahfies the statement that goods are 
shipped in good condition, is a qualified bill of lading. And if words 
such as “quantity not known” are used in the bill of lading, it is not 
even prima facie or rebutable evidence of the quantity of goods 
shipped. (New Chinese Antimony Co., 1917, 2 K. B. 664). 

Mate’s Receipt 

The mate is an officer on the ship. The master is the Captain ; 
the mate is subordinate to the master. 

Before the master can find it convenient to issue a pakka bill 
of lading, the subordinate officer, viz., the mate passes what is known 
as the mate’s receipt which is no more than an acknowledgment of the 
receipt of the goods on board the ship. A mate’s receijjt is not a 
document of title. A bill of lading is a document of title: to goods. 

The mate’s receipt is in due course exchanged for the pakka 
document called the bill of lading. If by any chance, d iff erent per¬ 
sons g(‘t the bill of lading and the mate’s leceipt, he who has the bill 
of lading will get the goods from-the master. (Bauinwel v. Furness, 
1893 A."C. 8.) ■' 


Maritime Lien 

It is a lien on the maritime res for services done or for injury 
suffered. A maritime lien is not a possessory lien. It exists irres¬ 
pective of possession. (The Celia, 1888, 13 P. D. 32.) The lien pos¬ 
sessed by the master of a ship for wages and disbursements, the lien 
possessed by a bottomary bond holder, the lien possessed by a sea¬ 
man for his wages, the lien possessed by a salvor, are all examples 
of maritime lien. With regard to priority in case of maritime liens, 
the rule is: the last in time should rank first in payment, because 
the later (the last) benefit is more advantageous and preserving of 
the property, and can be said to have a .superior equity. Of what 
use would the earlier help have been, if the last help had not been 
rendered. It is that which is the crystallizing factor in saving the 
common venture. 

PARTICULAR AND GENERAL AVERAGE 

Difference between General Average and Particular Average 

A particular average loss is a partial loss of the subject matter 
insured and caused accidentally or fortuitously by a peril insured 
against. As opposed to it is what is known as a general average 
which is a loss caused deliberately and under the circumstances, 
reasonably for the protection of the common venture. If the common 
adventure is in danger, then jettison, i.e., throwing overboard the 
goods, cutting off the masts, safis, with a view to lightening the weight 
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of the ship and rushing her to a port of safety or to the pc)ri of desti¬ 
nation, would be requu’od. If real loss is so caused to the cMA iiers 
of the cargo jettisoned, such owners are entitled to compensation ^ind 
contribution from those cargo-owners who benefited by the jettison 
and the consequent saving of the venture. 

A particular average loss affects the owner of the goods lost; 
but a general average loss falls on those who got the benefit (the sav¬ 
ing of their goods) at the expense of those w-hose goods were imt to 
the general average act. 

General Average Act 

A general average act means an act done, under the orders of the 
master of the ship, dolil)erately so as to cause loss, the idea Ijehindit 
all being to lighten the weight of the ship and rush her to the ucio est 
port of refuge, and thus to save the common venture—leaving those 
who suffered such loss to their right of contribution by thc)se whose 
goods were not jettisoned. Jettison of cargo, sale of cargo, saca'ihee 
of the sliip, her tackle or fredght, (iestriietion of any i)art of the ship, 
casting aevay of sails, masts or S(nttliug of tlie ship to admit u ater to 
e.\tinguish tlamos, etc. are examples of general average acts. 

General Average Contribution 

General average eontribufion is tlu^ eontriliiition by tliose 
whose goods were saved, in IVvvour of and for eoiniien,sating those 
wlio lo.st by tlie general average act. 

Conditions Precedent to General Average Contribution 

The followdng are the conditions jirecedent to the right to 
contribution :— 

(1) The common venture must have lioeii in danger at the 

time the general a^mrage act was done ; otherwise 
there was no necessity for the act or the sacrifice; 
moreover, the sacrifice must have been found inevi¬ 
table. 

(2) The act or the sacrifice must be voluntary, and not 

fortuitous. 

(3) The sacrifice must not be a make-believe, e.g. sacrifice 

of useless goods or old and abandoned articles ; the 
sacrifice must be real, i.e., of useful or valuable articles, 

(4) Thti danger which gave rise to the necessity must not have 

lieen caused by any act or default of a person wishing 
to claim in the general average loss. 

(5) As the result of the general average act, the common 

venture must have actually been saved. 
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Adjustment of General Average—Average Adjusters 

Adjustment of general average mea ns the prejiaration of a state¬ 
ment of claim on the general average loss. The adjustment is done 
by ex[>erts known as Average Adjusters, 

General Average Bond 

'I'lu- lien v hicli c .sjii|)own('i’ lias :io;ain.st the good.s ((>argo) for 
tlio g^'-iu ra I {iverjige (■ontrihntions is utilised not directly but tliT'ough 
a gem's e' cvt rage bond. VVlicrc the amount payable is not a fairly 
sub.staniiiil suin, the shipowner i’(dea.se.s the cargo upon the con¬ 
signees signing what i.s known as a general average bond whei'ebythe 
firinsigii! es j.romise to [jay to the shipowner what may be found due 
piryai'lc I'V them ais their c(udTil)iitions. 

General Average Deposit G. A. Deposit Receipt 

The .sliipowncr has a lien against tlu' (airgo i'or the general 
average con ti ibid ions by the consignees, in ri'siiec'' of the general 
avoragx- loss, if the ainonnts jiayablo are not tritliug but ari' eon- 
siderai'ly good amounts the .shipowner eaii instead of ('urcircing his 
lien talrn from tin- consignees a general average deposit v\hich is 
made in a l;;vnk in tlu' name of two pierscns who are made trustees 
jDT tlve .saine ; one of t lvose ricrsiuis is sele> ted by the slupowner and 
the othei‘ by tlu^ eonsignoos. A G. A. Deposit Receipt, /.c.,a receipt 
for tire G/A Deposit is given liy the sliiiiowsuu' to iho coii.sign('os. 

If tire underwriters guarantee that tlie G/A eoutrilmtions will 
be ])ro|,erly diseharged, thou tlu' slvipoivner release.s the goods with¬ 
out any boird or deposit. Usually tire guarantee is so given hj* the 
underwritei'.'j. 

York-Antwerp Rules 

(ieiietaily, it is jirovided br? contract that in tire ease of general 
average loss. Hie average, if any, should bo adjusted according to 
w [i.it arc known as York-Antwerp Hides. 

trhe York-Antwei]) Itules, 1924, are the residt of rules drawn 
up at eonfereiicos hekl at York in 1804, at Antwerp in 1877, at 
j.;iV'er|ioo] in 1890, and at Stockholm in 1924. (Smith’s Mercan- 
t ile Liivi, 13tli edn. ]). 402.) 4’hese itnles are provisions I'egardiiig the 
adjust iueut of the general average loss. 

In the alisence of a contract to the contrary, the adjustment of 
tlio average takes place at the destination, unless the voyage i.s ter¬ 
minated at an earlier ])ort; if the voyage is terminated at an earlier 
port, the adjustment has to take place at that port. (Chellew v.. 
Itoyai Uommission, 1921, 2 K. B. 027). Unless the York-Antwerp 
Kule.“ aie made ajiplicable by contract, the adjustment of amounts* 
to be contributed will be governed by the local law.. (Fletcher v.. 
Alexander, 1868, L. R. 3 C. P. 375.) 
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Bottomry and Respondentia Bonds or Bills 

When the master of the ship finds that there is imminent danger 
facing the ship and that to make her seaworthy it is necessary to 
borrow money and hypothecate the cargo and/or ship and freiglit, 
he can do so even without taking the consent of the cargo-o^\ iior,-, 
or the ship owner, because it would be dangerous to wait till tlieir 
consent is obtained. 1'he master, liaving to act urgently, can, as 
an agent ot necessity, hyjiothecate the ship, freight and cargo, or 
the cargo alone. If the shi]), freight and cargo are hypothecated 
the eontract is known as a bottomry bond oi’ hill ; if the (%‘irgo only 
is liyjiothecatedthe contract is known as respondentia bond or bill. 
The moneys borrowed under a bottomry or respondentia bond are 
repayable only if the slop reacbes her destination safe, but not otlier- 
vdse. It is lor this l•easoll that the lemh'r can charge a heavy rate 
ol interest. Thic master could borrow on such bond, provided there 
was no other mode of ok'taiuiug the money. 

Form oi Bottomry Bond or Blli Respondentia Bill or Bond. 

BY 'PHTS BOTTOMBY/RESTONBENTIA BOND/BILL, 1 

.... ...(name of the master of tlie ship) master 

of the.(name of the slii])) of.tom: 

gross an:l.tons net of the port of (niiine of tli'' |H>rt) 

official number...and now at the yiort of.. 

am bound unto. ..(name ol the lender), Juacinaftei' call¬ 
ed tlie lender) in the sum of.(state the amount) for 

the payment of wliicli I hereliy bind myself. 

And for further security of the said lender I d.o hereby liypotho- 
cate the s<iid shij), and freight and Ccargo thereof (if a bottomry)/flii' 
cargo (if a respondentia bond) in consideration of the loan made 
by the said lender ; and I hereliy declare and riromise that the said 
ship, freight and cargo (if bottomry)/the said cargo (if a lespondoiitia) 
shall not be rehv|)othecated or further charged to any one else 
until payment of this lumd is first made rvitlr the interest that ma,y 
become due thereon. [Now state all the Conditions of the Bond, such as 
the stipulation that tire lender .shall not lie entitled to demand the 
loan amount or any part thereof, or the interest thereon, or any part 
thereof, if the ship docs not reach her destination safe and is cast 
away before her arrival at any port of refuge.] 

IN WITNESS WHEREOF I have hereunto set my hand and 
seal this day of.19 

Signed sealed and delivered in the presence of 


Signature and seal of the master* 
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Hypothecation 

Hypothecation implies a charge not amounting to a mortgage. 
The term is used to denote usually an eqiiitable charge, without 
possession. 

C. I. F. Contract 

A c. i. f. contract is a contract in which the price (of the goods) 
charged includes the cost, insurance and freight. (C.stands for 
cost; I. is insurance ; F. means freight) In a c. i. f. contract, even if 
the goods do not reach the huyer, the buyer has got to jiay the j)rice, 
provided he gets the documents of title and a policy of insurance 
efiec ted with a reputed insurc^r, for on the strength of thest; documents 
he can recover from the insurer the money (which he has to [lay as the 
price to the seller). It is for this reason that a c. i. f. contract is des¬ 
cribed as contract of sale of documents rather than goods. But it 
would not be quite accurate to describe a i. f. contract as such. 
We should rather describe it as a contract for sale of goods through 
documents (for it is the purchase of the goods—aiid not documents— 
after all). 1’he duties of a sellcir in the case of a c\ i. f. contract are 
to (1) sliip the gcjods according to the contract (2) to effect a proper 
contract of carriage, (3) to ])rocure a proper ])o]icy of insurance of 
the goods, and (4) send to the buyer all the necessary documents of 
title to the goods. (Johnson v. Taylor, 1920, A. C. 144 ; Nissim v. 
Haji, 17 Bom. L. R. 249.) The duty of a buyer is to pay (on the 
receipt of the documents and the jiolicjy of insurance) the price. But 
he is not boicncl to pay against a bare delivcjryofa telegram. (Steel 
Bros V. Dayal, 25 Bom. L. R. 1064.) 

F. 0. B. Contract 

It is a contract—free on board—in the case of sale of goods 
which are to be conveyed by ship. Under such a contract the seller 
must piit the goods on board the ship at his own expense; but for 
and on account of and thereafter at the risk of the purchaser, provided 
he has given notice of insurance to the buyer, if it be customary to 
insure the goods. On shipment the risk passes to the buyer, whether 
the goods are at that time specified or (even) unascertained. (Green v. 
Sichel, 1860, L. J. C. P. 213.) The seller has to bear the expenses 
of and up to the shipment. 

C. I. F. C. I. Contract 

If when goods are bought through a commission agent, the 
buyer has to pay the commission and interest on the amount re¬ 
maining unpaid for some time, and also the insurance charges and 
freight, the contract is called c. i. f. c. i. (cost, insurance, freight, 
commission, interest). 
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Contract Ex-Ship 

It is a contract in which goods are agreed to be sold and deli¬ 
vered out of a particular ship to come from a specified placf*. If and 
when the ship has arrived and a proper delivery order is given, the 
buyer’s responsibility starts. In an ex-ship contract the seller deli¬ 
vers to the b uyer the goods at his own expense to the port of desti¬ 
nation. The seller must deliver the goods to the buyer, ex tliQ ship 
which has reached the port of destination, at the usual place of 
delivery. He must pay to the owner of the ship all the freight and 
other charges, so as to enable the buyer to get undisturbed delivery 
of the goods free from any lien of the shipowner. He must hand over 
to the buyer a proper delivery order, and must give notice before¬ 
hand to the buyer to enable the buyer to insure the goods. 

Contract F. 0. R. 

A contract F. 0. R. is one in which the property and the risk 
in the goods pass to the buyei' (so as to make fiim responsible) only 
after the goods are deliveri'd or [)iit free on rail. 

Contracts Ex-Godown 

In a contract to deliver goods at a godown, property and risk 
ordinarily pass frorn the selU^r to the buyer only after the required 
goods have been ascei tained and app]' 0 |)riated to the contract either 
by the seller with the assent of the buyin' or by the buyer with the 
assent of the seller. 


F. A. S. Contract 

An F. A. S. (Contract is a contract wherel)y the sender ol goods 
is to put the goods free alongside the ship (at his own e.xpensep Then 
the goods are to be taken to the shjp’s hold by the buyer and are at 
the risk of the buyer. The seller is not responsible, provided he had 
given the buyer the requisite notice of the custom to insure, wherever 
there is such a custom. 

SEAWORTHINESS AND SURVEY—UNDER THE MERCHANT 

SHIPPING ACT 

Under section 125 of the Indian Merchant Shipping Act, no 
steamship can carry more than twelve passengers between places 
in India or to or from any place in India from or to any place outside 
India, unless a proper certificate of survey is held, oi‘ unless the ship 
has been given by the Board of Trade or by the government a cer¬ 
tificate of survey, provided the certificate is applicable to the voyage 
on which the steamship is about to proceed and provided she has 
not otherwise suffered any injury or damage or become unworthy, 
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or unless she has a certificate of survey granted under the 
Inland Steam Vessels Act, 1917 and applicable to the voyage on 
which the ship is to venture out, or unless she is carrying passengers 
during the interval between the time at which her certificate of sur¬ 
vey under the Indian Merchant Shipping Act expires and the time 
at which it is first practicable to have the certificate renewed, or 
unless she has been exempted by the state government with the 
previous sanction of the Central Government by notification in the 
local official Gazette from the operation of the provisions of the 
Indian Merchant Shipping Act, as regards the holding of the certifi¬ 
cate of survey. 

Under section 127 of the Indian Merchant Shipping Act, no 
officer of Customs shall allow a port-clearan(!o to any steamship until 
a certificate of survey is produced ; a ship maj'^ be detained by any 
officer of customs or any pilot on board until she provides the certifi¬ 
cate of survey. 

Under section 129, state governments may appoint surveyors 
with power to go on board a steamship to inspect the steam 
ship and machinery, equipments and articles on board thereof, 
provided that the surveyor docs not thereby unjiecessarily hinder 
the loading or unloading of the steamship or unnecessarily detain 
or delay her from proceeding on her voyage. The owner, master and 
officers of the ship have to afford all reasoivable facilities for survey 
and to give all such information r(!garding the ship and her machinery 
and equipments or any part thereof as the; surveyor reasonably may 
require. 

Under Section 134 of the Indian Merchant Shipping Act, when 
a survey is completed, the surveyor must, if he is satisfied that he can 
properly and truly do so, give the owner or master of the steamship 
surveyed by him, a declaration of survey , in the prescribed form, with 
the following partievdars, namely:— 

(a) that the hull and machinery of the steamshij) are suffi¬ 

cient for the service intended and in good condition ; 

(b) that the equipments of the steamship and the certifi¬ 

cates of the master, mate or mates, and engineer or engi¬ 
neers or engine-driver, are such as are required by law 
and arc applicable to the steamship ; 

(c) the time, if less than one year, for which the hull, machin¬ 

ery, and equipments of the steamship will be sufficient; 

(d) the limit, if any, beyond which , as regards the hull, machi¬ 

nery or equipments, the steamship is in the surveyor’s 
judgment not fit to ply ; 
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(e) the number of passengers which the steamship can, in the 
opinion ofthe surveyor, with safety carry, distinguishing, 
if necessary, between the respective numbers to be 
carried on the deck and in the cabins and in different 
parts of tlio deck and cabins ; the number to be subject 
to such conditions and variations, according to time of 
the year, the nature of the voyage, the cargo carried 
or other circumstances, as the case requires ; and 

(i) any other particulars as may, for the time being, be 
prescribed. 

The owner or master to whom a declaration of survey is given 
must send, within 1! (htys after the date of its receipt, the same to 
such officer as provincial government may appoirff, in that IxJialf. 

I ipon rc'ccipt of the declaration of survey, the iirovinoial govern¬ 
ment must, if satisfied, that the provisions of Fart III of tlie Indian 
Merchant Shipping Act have been satisfied, cause a certifieate, in 
duplicafe, to be prepared and delivered to the owmer or the master 
jirovidod tlio master or the owner has applied and paid for tlie same. 
Such ceitificate shall not continue to be in force alter the exjiiration 
of one yea r from the date thereof ; or after the ex]liration of tlio period, 
if less than one year, for which the hull, boilers, engines or any of the 
equipments Jiavc been stated in the certificate to be sufficient; or 
after notice has been given by the provincial government to tin:? owner 
or master of the steainshqj to which the certificate relates that the 
certificate has betai (cancelled or suspended. 


EXPLANATION OF SOME COMMERCIAL TERMS 
Bill of Adventure 

A hill of adventure is awriting by a merchant tothoelfect fffat iho 
goods shipped by him in his name belong to another person wfio has 
undertaken the venture. The shipiiing merdiant promises f.o ac¬ 
count to the adventurer. 


Bill of Health 

A bill of health is an official document certifying the condition 
of health of a person before he sets sail. Such certificates are given 
on board the ship at any jiarticiilar port or ports or at the port of 
sailing. 


Hat Money or Primage 

Hat money or primage is the reward or the gratuity to the master. 
It is the extra percentage agreed to be paid over and above the agreed 
freight. Legally it is the master’s remuneration and not the ship¬ 
owner’s. But the master may give it away to the shipowner. 
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BiU of Sight 

A bill of sight is an entry showing imported goods of which the 
merchant concerned does not know the quantity or quality. 

Bill of Store 

A l)ill of .store is a licence granted by the customs whereby goods 
wliich were exi)orted could be reimported. 

CARRIAGE BY AIR 

1 iic law relating to carriage by air is go^ erneii ))y the (■an iage 
by A:r Act (XX of 1934). This Act follows the rules (contained in the 
First Schedule to the (k)nvention for the unification of certain rules 
relating to international carriage l)_v air. 'I’his Convention v as, on 
tlie twelfth day of October 1929, signed at Warsaw. 

Jlicetion 1 of the Carriage by' Aii- Act makes the Warsaw Convc'u- 
tioii Hides applicablii to all international carriage of persons, luggage 
oi' goods, performed bj' aircraft foi' I'cward or (o such carriage j)or- 
loriued gratuitou.sly by an air trausiiort uiidcj'taking. 

The expression “international carriage” means “aiw carriage 
in wliii/ij according to thi' contract betv'Ci'n the parties the place o:f 
deiiarture and the place of destinati'ui, wlicther nr not there^be any 
break in thc' carriage or translii|)uiei;t., ai'c situated oitlier within (.lie 
territorii's i-f two Higli Contracting I'artii's. or within tlie territoiy 
of a single High ('ontracting Party, if there is an agreed stojijiing 
place within a territory subjee.t to tjic sovereignty, suzerainty, 
mandate or aidhority' of a.not!>.er Power, even though tliat Power 
is not a party' to the (Convention.” See llule 1 (3). 

I niier tiu* Indian Aircraft Act, the term “aircraft” is delined 
as “any macliine which can derive support in the atmosphere from 
rcactioiis oi tiie air, and includes baloons whether fixed or free, air- 
sloj!:-, l^■;!c^. id'Crs and tlydug 

An ' ■‘aerodrome” means '‘definite or limited gronud or water 
area intended to be used either w'holly or in part, for the landing or 
departure of aircraft and includes all building, sheds, vessels, piers, 
and other structures thereon or appertaining thereto.” 

DOCUMENTS OF CARRIAGE 
Passenger Ticket 

J’oi' the carriage of passengers by air the carrier must deliver a 
pas,sei)gcr ticket which must contain the following particulars :— 

(1) the place and date of issue ; 

i2'i the nla.ce of demrture and of destination ; 
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(3) the agreed stopping places ; 

(4) the name and address of the'carrier or carriers ; 

(5) a statement that the carriage is subject to the Warsaw 

Convention Rules. 

The absence, irregularity or loss of the passenger ticket dot's 
not affect the existence or validity of the contract of carriage. But 
if a carrier accepts a passenger without a passenger ticket, he cannot 
have the benefit of the Warsaw Convention Rules in so far as tliey 
limit his liability. 


Luggage Ticket 

A luggage ticket is necessary in the case of luggage other than 
such personal objects of wdiich the passenger takes chaige himself. 

The luggage ticket must be made out in duplicate—one part 
being for the passenger, and the other part being for the carrier. 

The following jiartitailars must be contained in the luggage 
ticket:— 

(1) the place and date of issue ; 

(2) the ])lace of departvire and the place of destination ; 

(3) the name and address of the carrier or carriers ; 

(4) the number of the ticket; 

(.')) a statcinent that the luggage shall be dclivcired to the 
holder of the luggage ticket; 

(6) the numhor and weight of the packages ; 

(7) the amount of the value declared in accordance with 

Rule 22 (2) of the Warsaw' C'onvention Rules. 

The absence, loss or irregularity of the luggage ticket rvill not 
affect the existence orvalidity of the contract; but if a carrier accepts 
the luggage -without having a luggage ticket being delivered, the 
carrier shall not be entitled to the benefit of the rules limitiug his 
liability. 


Air Consignment Note 

The carrier is entitled to demand from the consignor a do>.'uinent 
calied the “air consignment Tiote” ; l)ut the absence, loss or irregu¬ 
larity of this note docs not affect the e-^istence or validity of the 
contract of carriage. 

The “air eonsignment note” has to be made out by the consignor 
in three original parts, and must be handed over with the goods. 
The first part must be marked “for the carrier”, and must bo signed 
by the consignor. The second part must be marked “for the consign- 
nee”, and must be signed by the carrier and by the consignor and 
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must be sent to the consignee. The third part must be signed by the 
cairier and delivered by him to the consignor after he has accepted 
the goods. The carrier must have signed an acceptance of the goods ; 
his signature may be stamped ; that of the consignor may be printed 
or stamped. 

The following are tJic particulars to be included in the air 
consignment note;— 

(1) the place aJid date of its execution ; 

(2) the place of dej)a.rtuie and the place of destination ; 

(3) the agreed stopping places ; 

(4) the name and address of the first carrier ; 

(5) the name and addr(«s of the consignor ; 

(6) the name and address of the consignee ; 

(7) the nature of the goods ; 

(8) the number of the packages, the method of packing, and 

the particular marks or numbers on the packages ; 

(9) the weight, the quantity and the volume and dimensions 

of the goods ; 

(10) the apparent condition of the goods and of the pa cking ; 

(11) the freight, if agreed upon, the date and place of payment, 

and the person who has to pay it; 

(12) if the goods are to lx- paid for on delivery, their jjJaee ; 

(13) the amoimt of the value declared; 

(14) the number of parts of the note ; 

(15) the documents delivered to the carrier to acconqjany the 

note ; 

(16) the time fixed for tiu' completion of tlie carriage, and a 

brief note of the route to be lollowed ; 

(17) a statement that the carriage is subject to the rules, 

regarcRng liability. 

LIMITATION OF LIABILITY OF THE CARRIER 

In the carriage of passengtws, the liability of the carrier for each 
passenger is, in the absence of a contract for a higher amount, limited 
to 1,25,000 francs. 

As regards the; objects of which the passenger takes charge him¬ 
self, the liablity of the carrier is limited to 5,000 francs per passenger. 
Anj'^ provision in any contract seeking to relieve the carrier from 
liability or to further limit liability is void and of no effect. 

Rule 22 (2) provides tliat in the carriage of registered luggage and 
goods, the liablity of the c arrier shall be limited to a sum of 250 
francs per kilogram, unless the consignor has made, when the jjackage 
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was delivered to the carrier, a special declaration of the value at the 
place and time of delivery and has paid also a supplementary or 
further sum if the case so required. In that case, the carrier is liable 
to pay a sum not exceeding the declared sum, unless that sum is 
proved by the carrier to be a higher value than the real or actual 
value at the time and place of delivery. 

Time Limit within which Complaint, if any, must he made 

In the case of damage, the person entitled to delivery must 
complain to the carrier forthwith after the discovery of the damage, 
and, at the latest, within three days from date of the receipt of the 
luggage or within seven days from the receipt of the goods. In the 
case of delay in delivery of the goods the complaint must be made 
within fourteen days from the date at which the luggage or the goods 
has been actually delivered or placed at the disposal of the consignee. 



CHAPTER XXV 


LAW OF INSOLVENCY 

The Presidency-towns Insolvency Act, 1909 
and 

The Provincial Insolvency Act, 1920 
Introductory 

The law of insolvency in India is contained in the Presidency- 
towns Insolvency Act, 1909, and the Provincial Insoivcincy Act, 
1920. 

The Presidency-towns Insolvency Act, 1909, applies to the 
Presidency-towns, i.e., to Calcutta, Bombay and j\Iadras. The 
Provincial Insolvency Act applies to the whole of India outside the 
Presidency-towns excepting the scheduled districts. As regards 
certain backward districts and iindevt^loiKid arenas in the mofussil, 
it has been laid down by section 81 of the Piovinc;ial Insolvency Act, 
1920, that the State Covernment may, ivith the sanction of the 
Central Government, notify that certain provisions in Schedule II 
of the Act shall not apply to those districts. 

The law of insolvency in India is not based on custom or usage, 
but is based on the English Bankruptcy Law which is based on statute 
and not on custom or usa.g(>. English decisions can be taken help 
of and considered in deciding on thi^ provisions of our Acts. (Abdul 
Kader v. Official Assignee, Madras, 40 Mad. 810.) 

It may noted that “insolvency” is the term used in the Indian 
Law; while in England the teim used is “bankruptcy.” Also 
“acts of bankruptcy” (expression used in English law) and the 
expression “acts of insolvency” (used in Indian law) have the same 
meaning. 

The differences in the law as given in the Presidency-towns 
Insolvency Act, 1909 and the Provincial Insolvency Act, 1920, 
are not many. In this c:hapter, points of difference are noted at rele¬ 
vant places. 

Insolvency Courts [Secs. 3-5 of Pr.-T.-Ins. Act; 82-4 of Prov. Ins. Act] 

In the Presidency-towns the High Courts have the necessary 
jurisdiction in insolvency matters. Outside the Presidency-towns 
the District Courts have the insolvency jurisdiction. Even Courts 
subordinate to the District Courts may have insolvency jurisdiction 
if the same is conferred on them by the State Government 
concerned. 
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Insolvency Courts have power to decide all questions in insol¬ 
vency—all questions of priority or title of any nature. (Sec. 7 of 
Pres.-T. Ins. Act; Sec. 4 of Prov. Ins. Act.) But matters falling 
outside the insolvency would not be considered by the Court. (Ja- 
nendra v. Off. Assignee, Calcutta, 30 C. W. N. 346.) 

Insolvency Legislation 

A statute passed by the Parliament in the reign of George IV 
marked the start of insolvency legislation in India. That was in 
1828. By theAct of 1828, Courts of Insolvent Debtors w^ere esta¬ 
blished in India. In 1848, the Indian Insolvent Act, 1848, was 
passed, and this Act remaijied in force till 1909. Many important 
decisions arose out of the provisions of this Act. Some of these deci¬ 
sions are still good. 

Under the Indian Insolvent Act, 1848, it Avas supposed that non- 
traders became insolvents through misconduct, while traders Avho 
became insolvents were probably unfortunate and that their insol- 
Arency was not due to any misconduct. Accordingly under the Act 
of 1848, insolvents AA’ho Avere traders were more favourably treated 
than those who were non-traders. This doctrine, hoAvcA'ci’, is no 
longer accepted ; to-day the Court would consider the true cause 
of the insolvency, and would not consider or be guided away Ity the 
fact that a debtor is a tratler or a non-trader. 

The Indian Insolvent Act,1848, remained in force in the Presi¬ 
dency-towns of Calcutta, Bombay and Madras, (and in Karachi)till 
substituted by the Presidency-toAvns Insolvency Act, 1909. The 
Act of 1848 was in force only in the Presidency toAAms, but not out¬ 
side those toAvns. In th(^ moffusil the provisions of Chapter XX of 
the Code of Civil Protedure, 1882, applied. 

In 1907 w'as passed the Provincial Insolvency i^ct, 1907, which, 
in 1920, W'as substituted by the Provincial InsolA'’ency Act, 1920. 

The Presidency-towns Act, 1909, was amended by the amending 
Acts of 1914, 1920, 1926, 1927, 1929, 1930, and in Bombay by the 
Bombay Acts of 1933 and 1948. 

The Provincial Insolvency Act, 1920, was amended by the 
amending Acts of 1926, 1927, 1935, and in Bombay by the Bombay 
(Amending) Act of 1948. 

The Object of Insolvency Law 

The object of the insolvency law is two-fold. It is meant to 
protect an unfortunate debtor from trouble at the instance of his 
creditors and to give him freedom from imprisonment for non¬ 
payment of his debts. It is beneficial to the creditors in so far as the 
creditors can have their debtor declared insolvent by a competent 
Court of law, and thus have the property of the insolvent, (except 
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3. An order of attachment in execution of a decree for 
payment of money has been subsisting against his 
property. [Sec. 14Pt.I. Act; (also see Sec. 11); and 
Sec. 10 Prov. I. Act.] 

The debtor must have furnished to the Ofl&cial Assignee a hst 
of his creditors and must have deposited his books of account with 
the Official Assignee. (Sec. 15 of the Pres. T. Ins. Act; and Sec. 22 
of Prov. Insol. Act.) 

FORMS OF PETITION AND INSOLVENCY NOTICE 

CREDITOR'S PETITION 

1,.of.(or Wo,.of.and .... of ... .) hore- 

by jjotilion tho Court tfiat.ordinarily residing at. 

(or t arrying on bnsinesM at. 

or jx'rsonally working for gain at.) 

may atljudgcd insolvent and .«ay :— 


1. That tlie saitl .... is truly indebtod to mo (or us in tho aggregate) in tho sum of 
lia....(amount of debt or debts, and the consideration). 


2. That I (w^e) do not, nor does any por.son on rny (our) bidialf hold any security on tho said 
dr lit er’s estate or any part thereof for tho jiayraciit of tho said sum. 

Or, 

That 1 (we) Ijold security for tho payment of (or part of) tho said sum (but tliat I (we) 
will give np such socurity for the benefit of the creditors of the said .... in the event of his 
being adjudged insolveni) (or, and I wo o.stimate tho value of such socurity at tho sum of 
Rs.) 

Or, 

Tliat, I . . . . one of your poiitioners, hold security for tho payment of,. 

Thai I.another of your petitioners hold socurity for tho jiaymont of,. 

3. TJiat tlio said .... within 3 months before the date of tho presentation of this 
petition has eommitted the following act (atds) of insolvency, namely (here set out tho nature 
and date or dates of t.he act oj- acis of insulvoncy ndiod on.) 


Vorifiealion clanso. 


Siijnatura. 


DEHTOirS PETITION 

I.(having ordinarily rosidod or had a dwelling house within tho limits of the 

‘Ordinary Original Civil Jurisdiction of this Court) (or having carried on business agen T 

at.wothin tho limits of the Ordinary Original Civil Jurisdiction of this Court) within 

a year before the date of the presentation of this Petition (or personally working for gain within 
the limits of tho Ordinary Original Civil Jurisdiction of this Court) (or being imprisoned in execu¬ 
tion of the decree of a Court for a payment of money, in tho.Prison) and being 

unable to pay my debts, which are Rs.. ..hereby petition tho Court 

that I niay be a^ljudged an IriHolvent. ^ 

[Here mate whether any jirevioufi petition has been jyresenied to Court either hy or against him, 
with particulars of any such petition and tihe manner in which it was disposed o/.] 

SigruUure. 

•Signed by the Debtor in my presence. 

■Signature of witness. 

Address 
Description 

Filed the day of 


19 . 
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INSOLVENCY NOTICE 
{Tith) 


To 


.of . 


Take notice that within one month after service of ttiihi Notic e on yon, excluding the day 
of such service, you musi to of [(or to of 

his (or their) agent duly autjiorized) ] the sum oi 

Rb. claimed by.(ci'editor) as being thc^ amount due on 

a Decree or Order obtained by him (them) against you in the' Court, datod 

.whereon execution has not t)een stayeci, cjr you must furnish security for the pay¬ 
ment of the said sum to his (their) satisfaetion [(or the satisfac tion of his (or their) said agcuit) ]. 

Take notice that non-compliance with the requiremc’nts of this notic-e will be treated aa 
an act of insolvencry committed by you. 

If, however, you have a coimter-clami or set-cjff, which otjuals or exc'oeds the amount 

claimed by.(Creditor) in resp«?ct of thc' Dec;rcte or Order and which you (;oulcj not 

set up in the suit or other proc’.eodings in whicli the said Decree or Order was obtained, you must 
within days intimate the fact to tho Court by filing an afiiiavit. 

Dated this day of 19. 

Judge. 

Acts of Insolvency [Section 9 of Pres. T. Ins. Act; Sec. 6 

Prov. Act] 

An act of insolvency is an act which gives a right to a creditor 
or creditors of the debtor to present a petition for adjudication of the 
debtor as insolvent. 


The following are the acts of insolvency as given in section 9 
of the Presidency Towns Act and Sec. 6 of the Provincial Insolvency 
Acts :— 

(1) If, in India or elsewhere, thc debtor makes a transfer 

of all or substantially all his property to a third party for 
the benefit of his creditors generally ; 

(2) If, in India or elsewhere, the debtor makes a transfer 

of liis property, or any portion thereof, with intent to 
defeat or delay his creditors ; 

(3) If, in India or elsewhere, he makes any transfer oi his 

property, or any portion thereof, under such circum¬ 
stances that the transfer would amount to a fraudulent 
preference; 

(4) If, with a view to defeating or delaying his creditors,— 

(i) he departs or remains out of India ; or 

(ii) he departs from his dwelling-house or place of busi¬ 

ness or otherwise absents himself; or 

(iii) he lives in seclusion so that his creditors cannot get 

hold of, or communicate with him ; 

(5) If any of his property has been sold, or attached for not 

less than 21 days, in execution of a decree of any Court 
for payment of money ; 

(6) If he himself petitions the Court that he may be declared 

an insolvent; 

(7) If he is imprisoned in execution of the decree of any court 

for the payment of money ; 







LA.W OF INSOLVENCY 


339 


(8) If he gives notice to any of his creditors that he has sus¬ 

pended, or is about to suspend, payment of his debts. 

(9) If, after a creditor has served an insolvency notice on the 

debtor with regard to any decree or order for payment 
of money, the debtor does not, within the period men¬ 
tioned in the notice, comply with the notice, unless 
the debtor has a counter-claim or set-off against the 
creditor for an amount at least equal to the amount of 
his debt which the debtor has to pay, and which he 
could not set up in the legal proceeding in which the 
Court passed the order against him. 

An act of insolvency committed by the agent may, under the 
circumstances, bind the principal. (Explanation to Sec. 9 Pres. T. 
I. Act; Sec. 6 Prov. Insolvency Act.) 

An insolvency notice is a notice given by the Court at the instance of a creditor to the debtor 
conceme(^ calling upon the debtor to pay to the creditor or his agent the amount of the debt 
due on a decree or order obtained by the creditor against the debtor, or to furnish satisfactory 
security for the payment of the same, and mentioning that the failure to pay this amount or 
give security will bo treated as an act of insolvency by the debtor unless the debtor has a 
counter claim or aet-off equal to or exceeding the amount of the debt. 

Transfer of Property by the Debtor 

If in India or elsewhere, the debtor transfers all or substantially 
all of his property to a third person for the benefit of his creditors 
generally, but without the creditors’ unanimous consent, he is said 
to have committed an act of insolvency which would entitle the cre¬ 
ditors to present an insolvency petition against him. Even if a 
majority of the creditors agree to such a transfer, it would be an act 
of insolvency ; and all such creditors who did not agree to such trans¬ 
fer would be entitled to present an insolvency petition against the 
debtor. But those creditors who consented to the trust cannot treat 
it as an act of insolvency, except by showing that the assent had been 
obtained by fraud by the insolvent, or that by the deed of composi¬ 
tion any undue advantage was given to any one creditor over the 
others, or unless the creditor or creditors wishing to revoke the 
assent show that the revocation of the assent to the composition did 
take place before the actual execution of the deed. [Re Mills, 1906, 
1 K. B. 389.] '■ 

An act of insolvency can be proved even by producing in evi¬ 
dence an unregistered or unstamped composition deed. (Ex parte 
Heapy, 1889, 6 Mor. 66.) 

Fraudulent Preference [Secs. 56, 57 of Pres. T. I. Act; Sec. 54 of Prov. 

I. Act] ' 

Section 56 of the Presidency Towns Insolvency Act of 1909 and 
Section 54 of the Provincial Insolvency Act of 1920 lay down that 
every transfer of property, every payment made, every obligation 
incurred, and every judicial proceeding taken or suffered by any 
person unable to pay his debts as they become due from his own 
money, in favour of his creditor, with the intention of giving that 
creditor a preference over the other creditors, shall, if such person is 
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adjudged insolvent on a petition presented before the Court within 
3 months after the date thereof, be deemed fraudulent and void as 
against the Officiai Assignee, or the Receiver, as the case may be. 

In order that a payment or a transfer by the debtor may be set 
aside by the Official Assignee or the Official Receiver, it must be 
shown that the payment or the transfer was to a creditor and that at 
the time of the transfer or payment, the debtor was in insolvent 
condition, and that the debtor voluntarily transfc'rrcd the property, 
i.e., without any coercion (pressure) exercised on him by a creditor, 
and that he intended to prefer that particular creditor to the general 
body of creditors. The payment must have been made within three 
months of the petition. A, a debtor, makes a payment to X his 
cousin who is his creditor, without the cousin exercising any pressure 
on him to make the payment; A’s intention is to prefer his cousin to 
the rest of the creditors. A has committed a fraudulent preference, 
and if the insolvency petition is })resented by the other creditors 
within three months from the date of this payment by A to his cousin, 
the Official Assignee, or the Receiver, as tlie case may be, can claim 
the amount of the payment from the cousin and utilise it for the 
benefit generally of the creditors. If, on the other hand, A was 
pressed heavily or coerced by the cousin, A’s act would not amount to 
a fraudulent prehu’ence, for it is of the essence of the fraudulent pre¬ 
ference that the transfer or payment must have been made volun¬ 
tarily by the debtor. 

Remaining out of India 

If a debtor, with an intention of defeating the jurisdiction of the 
Courts in India, leaves India, he woidd be guilty of having committed 
an act of insolvency. A leaves Rombay for Karachi having commit¬ 
ted debts in Bombay. If A’s intention in leaving Bombay for 
Karachi was to escape the jurisdiction of the Court in Bombay, A 
can be regarded guilty of having committed an act of insolvency. 
(See S. Darby & Co. v. Official Assignee, Bombay, 1928, 30 Bom. L.R. 
290.) 

Intimation to Creditors about suspension of Payment 

If the debtor gives notice to his creditors that he has suspended 
payment, or that he is about to suspend payment, of his debts, he 
wovdd be guilty of an act of insolvency. But the actual suspension of 
payment without a notice having been given to the creditors about 
the susijension of payment wpuld not amount to an act of insolvency. 

If A suspends payment of his debt A has not committed an act 
of insolvency, unless he has given notice pf such suspension. A dec¬ 
lares to P (an outsider who is not creditor) that he is unable to pay 
his creditors. A has not committed any act of insolvency because 
the declaration of the inability to pay his creditors lias not been made 
to any creditor of A, but to P a non-creditor. (Vasanji v. Mulji, 
1920, 28 Bom L. R. 677.) 
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Adjudication Order [Sec. 10 of the Pres. T. Insol. Act; Sect. 7 of the 

Prov. Ins. Act] 

The Court may, if it is satisfied that the requirements of the 
Insolvency Act concerned have been satisfied and that it is fit and 
proper to have the debtor adjudicated insolvent, adjudicate the 
debtor an insolvent. The order of the Court declaring the debtor 
an insolvent is called the order of adjudication. In the case of the 
Presidency-towns, notice of every order of adjudication, stating 
the name, description and address of the insolvent, the date of 
adjudication, the date at which the petition was presented, the 
Court which passed the adjudication order, shall be pubhshed in the 
local official Gazette in such mode as may be prescribed by the Rules ; 
under the Provincial Act, the same must be pubhshed in the local 
official Gazette in such mode as may be prescribed by the Rules. 

Consequences of the Adjudication Order [Secs. 17, 21, 22, 30, 41, 

Pres. T. I.Act; Secs. 28, 35, & 43, Prov. I. Act] 

Upon an adjudication order, the property of the insolvent, 
except exempted property which is non-attachable, becomes vested 
in an officer known as the Official Assignee (in case of Presidency- 
towns) or the Receiver (in the case of places outside the Presidency- 
towns), and is divisible among the creditors of the insolvent, accord¬ 
ing to the provisions of the Insolvency Law. As to whether property 
of the insolvent, situate outside India, is vested in the Official 
Assignee or the Receiver, there is some doubt, but the better view is 
that movable property does so vest, but immovable property 
does not so get vested unless the foreign law permits that. (Yoko¬ 
hama Specie Bank v. Curlenders Co., 43 Cal. L. J. 436). Another 
important consequence of adjudication is that no creditor can during 
the pendency of the insolvency, have any remedy against the pro¬ 
perty of the insolvent with regard to debts, and no creditor of the 
insolvent can, during the insolvency, commence any suit or other 
legal proceedings against the insolvent, except with the leave of the 
insolvency Court and on such terms and conditions as the Court 
may impose. After the insolvency is over, suits can be brought 
by the creditors. The secured creditors are always safe with their 
securities, i.e. the property charged in their favour. But even 
they have to file suits against the Official Assignee or Receiver. (29 
Bom. L. R. 882.) Another important consequence of the adjudica¬ 
tion order against the insolvent is that he shall be disqualified from 
being appointed or from acting as a magistrate or from being elected 
to any office of any local body or municipality where the appointment 
is by election or is honorary, i.e., without any salary attached to it, 
or from being elected or from sitting or voting as a member of any 
local or municipal authority, but this disqualification ceases when 
the order of adjudication is annulled or the insolvent obtains from 
the Court an order of discharge, with a certificate that the insolvency 



342 


MERCANTILE LAW 


was caused by misfortune and not by any misconduct on the part 
of the insolvent. An undischarged insolvent cannot act as & director 
of the company. Even a discharged insolvent cannot have his name 
restored to the Register of Accountants, if he is an accountant or an 
auditor, unless he has obtained, after his discharge, a certificate 
from the Insolvency Judge that his insolvency was caused by mis¬ 
fortune and not by his misconduct. An undischarged insolvent 
cannot act as a director of a Company registered under the Com¬ 
panies Act. Under the Presidency-towns Act the Court may ap¬ 
point special manager to help the Official Assignee. Secs. 17, 21, 22, 
30 and 41 of Pres. T. Act; Secs. 28, 35, 43, Prov. Act. 

Protection Order 

If the insolvent has submitted his schedule giving the list of 
all of his creditors and the amount of debts due and owing to them, 
he may apply to the Court for a protection order, i.e. an order 
from the Court making him iiumune from arrest or harassment by 
his creditors in execution of decrees or other legal process. As a 
rule a Protection Orclei' is made after the schedule has been filed by 
the insolvent with the official assignee or the receiver, as the case 
may be. But a Court may nicake an interim Protection Order, or a 
regidar Protection Order, even before the insolvent has filed the 
schedule if the Court thinks it necessary to do so. The effect of the 
protection order is that it protects the insolvent from being arrested 
by the creditors for any debt to which such protection order applies. 
[Sec. 25, Pres.T. Insolv. Act.] 

Under the Provincial Insolvency Act, which applies to places 
other than the Presidency-towns, the protection order is made by 
the Court at the time of making an order admitting the petition, or 
at any time before the adjudication order is made, if the debtor is 
under arrest or is imprisoned in execution of the decree of any Court 
for payment of money. Thus adjudication may take place on the 
same day of the filing of the petition. After adjiidication, the insol¬ 
vent may apply to the Court for protection and the Court may make 
an order protecting the insolvent from arrest or imprisonment [Impri¬ 
sonment means, imprisonment in the civil prison meant for debtors.] 
Section 31 of the Provincial Insolvency Act. Under the Provincial 
Insolvency Act we have no section providing for interim protection 
order. 

PROPERTY OF THE INSOLVENT 
and 

After-acquired Property—The Rule in Cohen v. Mitchell 

The property of the insolvent [except exempted property such 
as the insolvent’s wearing apparel, cooking utensils, tools of trade 
by which he earns his living, to the extent of a value allowed by the 
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Court] becomes vested in the Official Assignee or tiie Receiver, as 
the case may be. This is the property which the insolvent possesses 
at the time of adjudication ; but the insolvent may get property even 
after the adjudication order, e.g., by legacy. This is known as after- 
acquired property. As regards after-acquired property, it has been 
held, following the English law rule in Cohen v. Mitchell, (1890, 25 
Q. B. D. 262), that in the case of the presidency-towns, the official 
assignee cannot get that property automatically ; he has to intervene 
and claim it ; but outside the presidency-towns, the insolvent’s 
after-acquired property becomes automatically vested in the Receiver 
who need not claim it ; the rule in Cohen v. Mitchell has been 
applied by the High Courts in India (Alimahmed v. Vadilal, 43 
Bom. 890) to transactions made in good faith and for value. See 
also Chotalal v. Kedarnath, 1924, 46 All. 565 ; Dasarathy v. Maha- 
raulyar, 1920, 47 Cal. 961. But the Madras High Court has held 
that the rule in Cohen v. Mitchell does not apply to immovable 
property. (Rowlandson v. Champion, 1894, 17 Mad. 21.) 

Property held by the insolvent in trust for another person (who 
is beneficiary), or tools of trade, the cooking vessels and furniture 
of the insolvent, his wife or children, the necessary wearing apparel, 
bedding, of the insolvent is not divisible amongst the creditors, 
provided the value of such property does not exceed the amount 
prescribed by the Rules [Sec. 28 of the ProV. I. Act; Sec. 52 of Pres.- 
T. Act.] 

The property that is divisible among the creditors of the in¬ 
solvent includes all such property as the insolvent has at the time of 
the commencement of the insolvency, or as may be acquired or 
devolve upon him at the time after adjudication but before diseharge. 

The Doctrine of Reputed Ownership [Sec. 51 of Pres. T. Ins. Act; 
Sec. 28 (7) Prov. Ins. Act] 

Under the doctrine of reputed ownership, property belonging 
to a third person, but voluntarily left by him with the insolvent, 
without any distinguishing mark or label thereon showing that it 
is not the property of the insolvent, under such circumstances that 
the members of the public and others dealing with the insolvent can 
take it that the third party’s property is the insolvent’s property, can 
be taken by the official assignee or the receiver as if it were the pro¬ 
perty of the insolvent himself. If A leaves his own goods with B, 
a trader, under such circumstances that he voluntarily allows the 
goods to remain with the trader in his disposition and power and 
without doing anything to show that they are A’s goods and not 
B’s, and if when B, the trader, becomes insolvent, A’s goods are still 
there with B, B’s Official Assignee or the Receiver, as the case may 
be, can claim for distribution amongst the creditors of B, A’s pro¬ 
perty also with B’s property, because A, by carelessly allowing such 
property to remain with B, was instrumental in creating in the minds 
of the persons dealing with B the impression that the goods were B’s, 
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This doctrine applies only to goods in a commercial dealing ; but 

it does not apply to goods like furniture taken on hire-purchase, e.g., 
where a hotel-keeper has his furniture taken on hire-purchase ; 
nor does it apply to repairers, del credere and commission agents, 
keeping goods belonging to other persons for repairs, sale or pledge. 
The doctrine does not apply to immovable property or fixtures. Pro¬ 
perty held by trustees is not subject to this doctrine, because the 
trustee is the true owner, and not the reputed owner. The doctrine 
of reputed ownership does not apply to goods in the hands of exe¬ 
cutors, executors de sea torts, administrators, administrators de ses 
torts, factors for sale of goods, commission agents and repairers. 

When a third person’s property is taken by the Official Assignee 
or the Receiver, as the case may be, for distribution among the 
creditors of the insolvent, the right of the third party is to prove 
for the value of his goods in the insolvency of the insolvent. The 
third party can lodge his claim with the Official Assignee or the 
Receiver, as the case may be, and may have to take by propor¬ 
tionate abatement where the property of the insolvent is not suffi¬ 
cient to satisfy the debts and claims of the creditors. 

Commencement of Insolvency, and the Doctrine of Relation Back 

[Sec. 51 of Pres.-T. Ins. Act; and Sec. 28 of the Prov. Ins. Act] 

In the case of the presidency-towns, under sec. 51 of the Presi¬ 
dency-Towns Insolvency Act, the insolvency of a debtor commences 
from and relates back to the date of the commission of the first act of 
Insolvency within the three months of the presentation of the peti¬ 
tion. In the case of places outside the presidency-towns, ».e., under 
sec. 28 of the Provincial Insolvency Act, the insolvency starts from 
the date of the presentation of the petition on which the adjudication 
order was passed. 

The Doctrine of Protected Transactions [Sec. 57, Pres.-T. Ins. Act; 

Sec. 55, Prov. Act] 

Subject to the provisions of the Insolvency Law with regard to 
the effect of insolvency on an execution and the avoidance of trans¬ 
fers and preferences, the Insolvency Law does not invalidate the 
following transactions :— 

(1) Any contract or dealing by or with the insolvent for valu¬ 

able consideration ; 

(2) Any payment to any of his creditors by the insolvent; 

(3) Any payment or delivery to the insolvent; 

(4) Any transfer by the insolvent for valuable consideration. 

Provided any such transaction (mentioned above) takes place 

before the date of the adjudication of the person concerned, and pro¬ 
vided the person with whom the transaction is entered into does not 
at the time have notice of the presentation of insolvency petition by or 
agidnst the debtor. 
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Voluntary Transfer [Sec. 55, Presidency-towns Act; Sec. 53, Provincial 

Insolvency Act] 

It is a transfer without consideration. Any transfer (not being 
a transfer in consideration of niarriage, or in favour of a purchaser 
or incumbrancer in good faith and for valuable consideration), 
made without consideration shall be void as against the Official 
Assignee or the Receiver, if the transferor is declared insolvent with¬ 
in a period of two years after the date of the transfer. Under the 
Presidency-towns Insolvency Act which applies to the presidency- 
towns, the transfer that is volixntary will be void as against the 
Official Assignee, if the adjudication takes place within two years 
from the date of the transfer ; but under the Provincial Insolvency 
Act, which applies to places outside the presidency-towns, the volun¬ 
tary transfer shall be void as against the Receiver if a petition for 
adjudication is presented within two years from the date of the 
voluntary transfer. [Sec. 55 of Presidency-towns Insolvency Act; 
and Sec. 53, Provincial Insolvency Act.] 

Fraudulent Transfer, Fraudulent Preference, and Voluntary 
Transfer, Distinguished 

A voluntary transfer is a transfer without consideration —a 

transfer by gift. Such a transfer can be avoided by the Official 
Assignee, or by the Receiver, if the adjudication order is made 
(in the case of the presidency-towns), or the insolvency petition is 
presented (in the case of the places outside the presidency-towns), 

within two years from the date of the transfer. For a transfer for 
consideration, the period is three months (and not two years). 

A fraudulent transfei' is a transfer made by the debtor to some 
person (whether a -creditor or a non-creditor) with a view to escaping 
his creditors. The idea of the debtor is that of nominally transfering 
the property (fraudulent benami transaction), but of keeping the bene¬ 
fit to, and the fruits and yields of, the property for himself. The 
transferee, though the legal owner, is simply a sham holder for the 
benefit of the debtor. Every fraudulent preference is a fraudulent 
transfer, but every fraudulent transfer is not a fraudulent preference. 

A fraudulent preference (or a fraudulent transfer amounting 
to fraudulent preference) is a transfer made by the debtor to a 

creditor, deliberately (and not under pressure) with a view to giving 
preference to that creditor over the rest of the creditors. The debtor 
does not retain any benefit or right in the property for himself; and 
the transfer is always to a creditor. 

Disclaimer of Onerous Property [Sec. 62 of the Presidency-towns 

Insolvency Act] 

In the case of the presidency-towns, where the Presidency- 
towns Insolvency Act applies, the Official Assignee has got the power 
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to disclaim onerous property, i.e., property consisting of land burdened 
with onerous covenants or of shares or stock in companies on which 
calls may be made by the liquidator or by the directors or of unpro¬ 
fitable contracts or other property that is not readily saleable. The 

disclaimer by the Official Assignee can take place by writing signed 
by him at any time within 12 months from the date of the adjudi¬ 
cation order against the insf)lvent, but if the Official Assignee did 
not know of the existence of such onerous property within one month 
after the adjudication, he may disclaim such onerous property at 
any time within 12 months after he first came to know of the exis¬ 
tence of such property. The Official Assignee should, within a 
reasonable time, decide w;hethcr he will accept or disclaim the 
contract. (Grey v. Walker, 40 Cal. 523). 

A is a tenant under lease with one B. A becomes insolvent. 
The Official Assignee can disclaim the lease between A and B ; and 
the remedy available to the landlord is that of proving for the damage 
suffered by him, by the disclaimer, against the Official Assignee, 
as an ordinary creditor. [Sec. 62 of the Presidency-towns Insolvency 
Act.] 

A person who is affected by the exercise of the right of disclaimer 
by the Official Assignee, shall be considered a creditor of the insolvent 
to the extent of the damage suffered by him and can prove for the 
same as a debt under insolvency. (Sec. 62) 

Subject to the rules as may be made in this connection, the 
Official Assignee is not entitled to disclaim any leasehold interest 
without the leave of the Court. 

Filing of the Schedule by the Insolvent [Sec. 24 of Presidency-towns 

Insolvency Act] 

[In the Presidency-towns] 

Within 30 days from the date of the adjudication order (if the 
order is made on the debtor’s petition), or within 30 days from the 
date of the service of the oicka' on tlie insolvent (if the order is made 
on a (^editor’s petition), the debtor (insolvent) must submit his 
schedule to the Ollicial Assignee. The schedule must be verified by 
an affidavit. The protection order is made, as a rule, after the 
insolvent has filed the schedule. In the schedule the insolvent must 
state truthfully the name of each of his creditors, mortgagees, 
the amount of the debts or their claims. If the insolvent does not 
file a complete and propt;r schedule, the Official Assignee may, 
at the expense of the estate of the insolvent, have such schedule 
prepared in the manner prescribed [Sec. 24]. If without any 
reasonable excuse the insolvent fails to file a proper schedule, the 
Court may commit the insolvent to prison. 
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Schedule of CSredltors [See. 33 of Provineial Insolvency Act] 
[Outside the Presidency-towns] 

Upon the adjudication of a debtor as insolvent, all persons 
who claim to be creditors of the insolvent, with regard to aU debts 
provable under Insolvency law, must ^tender proof of their debts, 
giving particulars of the debts, and must file their statement with the 
Receiver. The Court shall then determine the proof (to be the 
creditors of the insolvent), and the amount of the debts, and then 
it shall frame a schedule of all such persons who are creditors, 
with their debts. [Sec. 33 of Provincial Insolvency Act]. 

Duties of the Insolvent [Secs. 33, 34 of Presidency-towns Insolvency 
Act ; Secs. 22, 28, 60 of the Provincial Insolvency Act] 

The duties of the insolvent are as follows :— 

(1) He must, unless prevented by illness or some other 

just ground, attend meetings of his creditors when 
the Official Assignee, or the Receiver, requires him to 
so attend, and he must render all such information as 
may lawfully be required of him at the meeting. 

(2) He must give a proper inventory of his property and 

his creditors and debtors and the debts duo to an from 
them respectively. 

(3) He must make such lawful transfers and execute such 

powers-of-attorney and instruments as the Official 
Assignee or the Receiver may lawfully require of him 
to do. 

(4) He must attend at such times and places on the Official 

Assignee, or the Special Manager appointed to help the 
Official Assignee, as he may be required to attend. 

(5) He must do aU such acts with regard to the distribution 

of his property among his creditors as may be required 
of him by the Official Assignee, or the Special Manager, 
or by the Coiirt, or under the rules made by the Court. 

(6) He must, according to the best of his ability, assist the 

Official Assignee or the Special Manager, in the realiza¬ 
tion of his property and the distribution of the pro¬ 
ceeds of the same among his creditors. 

(7) Even after his discharge he is required to give such 

assistance to the Official Assignee as the latter may 
require of him with regard to the realization and dis¬ 
tribution of his property. Failure to fulfil any of his 
duties will make him liable for contempt of Court and 
his discharge may be revoked by the Court. 
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Public Examination of the Insolvent [Sec. 27, Presidency-towns 
Insolvency Act; Sec. 24, Provincial Insolvency Act] 

In the case of the presidency-towns, when the Court makes an 
order of adjudication, it appoints a day for holding what is known 
as the public examination of the insolvent. Notice of the holding 
of the public examination of the insolvent must be given to creditors 
in the manner prescribed by the rules made by the Court. The 
insolvent must attend at the public examination the object of which 
is to determine the cause which led to the insolvency. This exa¬ 
mination must be held as soon as convenient and possible after the 
expiration of 30 days from the adjudication order. Creditors are 
entitled to appear at the public examination of the insolvent after 
tendering a proof of their claim ; they may employ legal practitioner 
to appear on their behalf. The Official Assignee must take part in 
the examination of the insolvent. The insolvent must be examined 
on oath and it shall be the dutj of the insolvent to answer truthfully 
all such questions as are put to him. 

Where the insolvent is a lunatic or suffers from mental or 
physical affliction or is otherwise disabled, the Court may, if it 
thinks fit and proper, dispense with the holding of the public examina¬ 
tion. The same will be the case m the case of a pardanashin woman. 

Under the Provincial Insolvency Act which apphes to places out¬ 
side the presidency-towns, the Court must examine the debtor while 
the petition is heard by the Court, regarding the debtor’s conduct, 
dealing and property. Such examination by the Court shall be in 
the presence of such creditors as are present at the hearing of the 
petition for adjudication. The creditor, or his lawyer, can question 
the debtor, and the Court will allow such questions as are fit. As 
a rule, an application lor public examination of the Insolxent, 
should not be granted after the insolvent’s application for discharge is 
pla,ced for hearing. (Re DaruwaUa, 26 Bom. L. R. 627). 

Private Examin ation [Sec. 36 of Presidency-towns In:>olvency Act ; 

Sec. 59A, Provincial Insolvency Act] 

The Court may, on the application made by the Official Assignee, 
or by the Receher, or by any creditor who has proved his debt, 
at any time after an adjudication, summon before it the insolvent or 
any cither person suspected or known or alleged to be in possession 
of any property belonging to the insolvent or indebted to the insol¬ 
vent, or capable of giving information which may throw light on 
the insolvency, or any person whom the Court may consider capable 
of giving information regarding the insolvent’s affairs or property. 
If the person summoned before the Court does not appear before 
the Court though given proper travelling allowance or expenses, 
he may be apprehended by a warrant issued by the Court and brought 
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before the Court for examination. [Sec. 36 (1), (2), (3) of the Presi¬ 
dency-towns Insolvency Act and Sec. 59A of the Provincial Insol¬ 
vency Act]. If on an examination, under the Presidency-towns Act, 
any person admits that he is indebted to the insolvent, the Court 
may, on the application made to it by the Official Assignee, order 
him to pay to the Official Assignee the amount of the debt or any 
portion thereof. Likewise can an order be made by the Court on any 
person regarding property belonging to the insolvent. Such orders 
can be executed as decrees of law Courts. [Sec. 36 of the Presidency- 
towns Insolvency Act.] 

On this topic, the points of difference between the Presidency- 
towns Insolvency Act and the Provincial Insolvency Act arc as fol¬ 
lows :— 

Whereas under the Presitleiu-y-Towns Insolvency Act, the Court 
may summon any person for examination in cliitnibers (in private), 
it is different under the J’rovincial At;t. Under the Provincial Insol¬ 
vency Act, the Court may summon a person for examination in 
private, only if it is specially empowered, in that respect, by an order 
of the State Government concerned. 

Sec. 36 (4), (5), (6), (7) is peculiar to the presidency-towns in 
its application ; there are no similar provisions under the Provincial 
Insolvency Act. 

An examination in private, under St!c. 36 (Pi esidemy-tcjwns Act) 
can be held even after the discharge of tiio insolvent. (Shadan v, 
Shivnarayan, 60 Cal. 936.) 

Powers of Official Assignee/Receiver [Sec. 68, Presidency-towns Act ; 
Sec. 59 of Provincial Insolvency Act] 

The following are the powers of Official Assignee/Receiver ;— 

(1) He can, with the leave of the Court, institute, continue 

or defend any suit or legal proceedings relating to the 
property of the insolvent. 

(2) He can, with a view to realising the property of the 

insolvent, sell any property of the insolvent and give 
receipts for moneys received by him. 

(3) With the leave of the Court, he can exei cise any of the 

following powers :— 

(a) do the business of the insolvent so far as may be 
necessary for a beiiclicial winding-up of the 
same (but not as if it were a going concern) ; 
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(b) accept, as consideration for sale of any property of 

the insolvent, a sum of money payable in future 
or even fully paid shares, debentures, or debenture 
stock, in any limited company, subject to such stipu¬ 
lations as to security and otherwise, as the Court 
may impose; 

(c) mortgage or pledge any property of the insolvent for 

raising money for payment of insolvent’s debts, or for 
carrying on the business with a view to beneficial 
winding-up of the business ; 

(d) refer any dispute to arbitration, and compromise debts, 

claims and liabilities ; 

(e) employ a legal practitioner or other agent to take any 

proceedings, or do any business sanctioned by the 
Court; 

(f) divide in its existing form amongst the insolvent’s 

ereditors, according to its estimated value, any pro¬ 
perty which cannot readily or advantageously be sold. 

Duties of the OflBcial Assignee, or the Receiver 

It is the duty of the Official Assignee/Receiver to realise with 
all convenient speed the property of the insolvent. It is his duty to 
pay over aU moneys received by him according to the rules made 
by the Court and to account to the Court in respect of such moneys 
and the work done.by him as Official Assignee. It is his duty to pay 
regard to the wishes of the cr editors disclosed to him through the 
Committee of Inspection. He should not give any preference to 
any particular creditor, and should distribute the debts impar¬ 
tially. When a scheme of arrangement is proposed by the debtor 
to him it is his duty to call a meeting of the creditors to deter¬ 
mine whether the creditors would approve of the scheme. It is 
then his duty to submit the scheme to the Court for the consideration 
of the Court. It is his duty to be present at the public examination 
of the insolvent and to take notes of the proceedings and to ask such 
questions of the insolvent as may be necessar}'^ and fit. 

Meetings of Creditors [Sec. 26 of the Presidency-towns Insolvency Act] 

The Court may, at any time after the making of an order of 
adjudication, and upon the application of the Official Assignee or 
a creditor of the insolvent, direct that a meeting of ereditors be held 
to consider the causes of the insolvency, the circumstances of the 
insolvency and the insolvent’s schedule and the mode of dealing with 
the insolvent’s estate. [Secs. 26, 38 and 85, Presidency-towns 
Insolvency Act]. Sec. 85 (1) of the Presidency-towns Insolvency 
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Act provides that subject to the Act and the directions of the Court, 
the Official Assignee must, in the administration of the insolvent’s 
property and in the distribution thereof amongst his creditors, have 
regard to the resolutions of the creditors passed at their meeting. 

Committee of Inspection [Secs. 88^ 89 of Presidency-towns Insolvency' 
Act; Sec. 67A, Provincial Insolvency Act] 

If it thinks fit, the Court may authorise the creditors who have 
proved their debts to appoint from among themselves or from holders 
of proxies or powers-of-attomey from them, a 'committee to be 
known as the Committee of Inspection, with a view to conve 3 ring to 
the Official Assignee or the Receiver, as the case may be, the wishes 
of the creditors, and also with a view to superintending the work 
done by the Official Assignee in the administration of the property 
of the insolvent. The Committee shall have such powers of control 
over the proceedings of the Official Assignee or Receiver as may 
be prescribed. (Sec. 89 of Presidency-towns Act, and Sec. 67 A, Pro¬ 
vincial Act.) 

“Composition” and “Scheme of Arrangement” 

After the Order of Adjudication is made against him, an in¬ 
solvent may submit to the Official Assignee a scheme of arrangement 
of his afi'airs in the prescribed form or a proposal for composition of 
his debts. It is the duty of the Official Assignee to refer the scheme, 
or the composition, to a meeting of creditors, which must be called 
for the purpose of considering the scheme. If at the meeting of the 
creditors, the majority in number and three-fourths in value of the 
creditors, whose debts are proved, determine to accept the insolvent’s 
projiosal, the proposal will be deemed to be passed and accepted 
by the creditors. (Sec. 28, Presidency-to'wns Insolvency Act.) 
After that the insolvent or the Official Assignee may apply to the 
Court for approval of the proposal. Notice of the time fixed for the 
hearing of the apphcation for sanction by the Court of the proposal 
must be given to each creditor who has proved his claim. Such 
application will not be heard unless and until the public examination 
of the insolvent has been dispensed with by the Court or unless the 
estate is administered as a small insolvency. Creditors may oppose 
the scheme and put their objections before the Court. Before giving 
its sanction to the proposal, the Court will hear from the Official 
Assignee as to the conduct of the insolvent and also all such objec¬ 
tions as may be put before the Court for or on behalf of any creditor. 
If after hearing the creditors and the Official Assignee, the Court is 
of the opinion that the proposal is not reasonable and beneficial to 
the creators, it wiU refuse to approve the proposal. Sub-section 5 
of Section 29 of the Presidency Towns Insolvency Act provides that 
where any facts are proved on proof of which the Court would be 
required either to refuse, suspend or attach conditions to the debtor’s 
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discharge, the'court shall refuse to approve the proposal for composi- 
tion or the scheme of arrangement, unless it provides reasonable 
security for payment of at least four annas in the rupee on all the un¬ 
secured debts provable against the debtor’s estate ; and sub-section 6 
of that section provides that no composition or scheme shall be 
approved by the Court which does not provide for the payment in 
priority to other debts of all debts directed to'be paid in the distri¬ 
bution of the property of the insolvent. 

Under the Provincial Insolvency Act, section 38, the law is 
the same, except that when any facts are proved, on proof of which 
the Court would be required either to refuse, suspend or attach 
conditions to the debtor’s discharge, the Court shall refuse to ap¬ 
prove the proposal for composition or scheme of arrangement unless 
it provides reasonable security for payment of not less than six 
annas in the rupee on all the unsecured debts provable against the 
debtor’s estate. This is a point of difference, in this respect under the 
Presidency towns Insolvency and the Provincial Insolvency Acts. 
Secondly a composition is binding only on those creditors whose 
names are entered in the schedule—to the extent of their debts 
therein entered. 

Difference between “Composition” (Composition of Debts) and 
“Scheme of Arrangement of Affairs” (Scheme of Arrangement) 

(1) In Composition there is an actual payment by the debtor 
(to the creditors) of an amount (in settlement and satisfaction) 
less than what was actually due by the insolvent. In a scheme of 
arrangement, the debtor arranges with his creditors to liquidate, 

in due course of time, the amounts due to them. 

« 

(2) A composition is of debts. A scheme of arrangement re¬ 
lates to the insolvent’s affairs. 

If the Court sanctions the proposal, its terms shall be embodied 
: in the Court’s order, and the adjudication would be annulled. 

If the debtor defaults in paying any instalment due under a 

• composition or scheme approved of by the Court, or if the Court 
finds that the composition or scheme cannot be carried on without 
injustice or unnecessary delay, or that its approval was obtained "hy 
fraud, it may re-adjudge the debtor insolvent. The composition 
or the scheme would then stand annuled. [Sec. 31 of the Presiden¬ 
cy-towns Insolvency Act.] 

Annulment of Adjudication [Secs. 21-23 of Presidency-towns 

Insolvency Act; and Secs. 35-37 of Provincial Insolvency 

Act] 

The adjudication order would be annulled by the Court if 
it is found that the adjudication was improper and that the debtor 

• ought not to have been adjudged insolvent. Adjudication can be 
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annulled on the ground that the debts are paid in ftxlL When the 
Court finds that the insolvency proceedings are taken against the 
same person in another Indian Court, and that the property of the 
debtor can be distributed with greater facility by that Court, the 
Court may annul the Adjudication Order made by it, or it may post¬ 
pone for the time being aU proceedings in the insolv^ency. Another 
ground on which annulment of the adjudication can take place is, 
where the Court approves a scheme of arrangement or composition ; 
when the Court approves the same, it will annul the adjudication 
order. The adjudication of an insolvent may also l>e annulled if 
the insolvent does not appear on the day appointed for the hearing 
of his application for discharge or if he does not apply to the Court 
for an order of discharge within the time prescribed. [Secs. 21-23 
of Presidency-towns Insolvency Act; Secs. 35-37, Provincual Insol¬ 
vency Act.] 

Though an adjudication may be annulled, yet aU transactions 
like disposition of property, sales and all payments duly made and all 
acts done by the Court or by the Receiver or the Special Manager, 
shall be and shall remain valid. [Sec. 18A of Ihesidency-towns 
Insolvency Act; Sec. 37 (1) of Provincial Insolvency Act.] 

Proof of Debts [Secs. 46,47,48,50 of Presidency-towns Insolvency Act; 
Sec. 34 (2) of Provincial Insolvency Act; also Secs. 45-50] 

Ev'^ery creditor is reqxiired to lodge his proof of debt as soon as 
may be after the making of the adjudication ordr-r. Tim y^rnof 
Jirust be lodged in the manner prescribed by the rules ci liic High 
Court concerned. A secured creditor need not lodge any proof, 
unless having realised his security he proves for the Ixalance due to 
him, or as soon as he abandons his security for the benefit of the 
creditors generally (in which case he may prove for the whole debt 
as an ordinary creditor). But if a secured creditor does not give up 
his security or realise, it is his duty to state in his proof the particulars 
of property secured including the value of the property, if he at all 
ranks and proves for a dividend. He can then have a dividend 
after the value of the security is deducted from his claim. 

A creditor can also prove for interest on the amount of the debt 
as agreed, or if not reserved or agreed beforehand, then at the rate 
of six per cent, per annum, provided the debt or the sum is payable 
under a written instrument, at a certain time, or, if payable otherwise, 
from the time a demand in writing is made for the payment of the 
interest. As regards interest after the adjudication order, it cannot 
be claimed unless there is a surplus left after the creditors are paid 
in lull their debts. When there is such surplus left, it shall be used 
in payment of interest from the date of the adjudication order at six 
per cent per anniim on aU debts proved in insolvency; 
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schedule filed by the insolvent, and who has not proved his debt till 
then. After declaring dividend he must send to each creditor, who 
has proved, notice stating the amount and the mode of the payment 
of the dividend. 

The Official Assignee or the Receiver is entitled to, and must, 
keep in his own hands sufficient assets to meet the following claims :— 

(a) Disputed proofs and claims ; 

(b) Cost, charges and expenses of administration of the 

estate of the insolvent; 

(c) Debts provable in the insolvency, but not yet determined 

to be admissible ; 

(d) Debts which are provable in insolvency and due to persons 

resident in places so far away that they had no time 
to tender their proof before the distribution of divi¬ 
dends. 


Any creditor who failed to prove his debt before declaration 
of a dividend can claim to be paid out of any money in the hands 
of the Official Assignee any dividend which he did not receive, unless 
that money is applied to the payment of a future dividend. When 
a dividend has remained unclaimed by the creditor for a period of 
15 years from the date of its declaration or such lesser period as may 
be prescribed, the Official Assignee having such dividend in his hands 
shall pay the same to the credit of the Central Governnient, unless the 
Court has otherwise directed. Any creditor entitled to any money 
so paid to the credit of the Central Government can apply to the Court 
praying that the money he claims be paid to him; and if the Court 
is satisfied that he is really entitled it shall order the payment, from 
the account of the Central Government, of such money to him. 

Because a dividend in the possession* of an Official Assignee, 
or the Receiver, cannot be regarded as a debt, in the ordinary 
sense (Prout v. Gregory, 1889, 24 Q. B. D. 881), no suit can lie 
against the Offic-ial Assignee or the Receiver at the instance of a 
creditor for the pajnnent to the creditor of such amount of dividend. 
The aggrieved creditor, however, can apply to the Court stating that 
the Official Assignee or the Receiver has wrongfully refused to pay the 
dividend and that the Court may order the Officer to pay it to him. 
If the Court finds that the Official Assignee or the Receiver wrong¬ 
fully abstained from paying the amount of the dividend to the credi¬ 
tor who is really entitled to it, the Court will order the Official 
Assigiiee or the Receiver to pay the dividend, and to pay of his own 
money interest thereon at such rate as may be prescribed and also 
the costs of the creditor’s application. (Sec. 74, Presidency-towns 
Insolvency Act; See. 65, Provincial Insolvency Act.) 



LAW OF INSOLVENCY 357 

Discharge of Insolvent [Secs. 38-45 of the Presid«icy-towns Insolvency 
Act ; and Secs. 27, 41,42, 43, 44, of Provincial 
Insolvency Act] 

At any time after the order of adjudication is made against him, 
the insolvent can apply to the Court pra 3 dng for his discharge. 
The Court then appoints a day for hearing the application for dis¬ 
charge. As a rule the application for discharge will not be heard if 
the public examination of the insolvent has not been held ; but where 
the public examination has been dispensed with, the Court can hear 
the application for the discharge of the insolvent. Under the 
Provincial Insolvency Act, the Court has got to specify a period 
of time within which the insolvent must apply for his discharge. 
On the application made by an insolvent for discharge the Court 
will consider the report made to it by the Official Assignee or the 
Receiver, and will be guided by such report though not binding on 
the Court. 

After hearing the parties concerned, and after taking into 
cf>nsideration the re] 3 ort of the Official Assignee or the Receiver as 
to the conduct of the insolvent and his affairs in insolvency or other¬ 
wise, the Court may grant an absolute discharge, or a conditional 
discharge, or may refuse to grant an absolute discharge and allow 
only a conditional discharge, or may suspend the operation of the or¬ 
der for a sjjecified period of time. The Court must refuse to grant the 
discharge if the insolvent has committed an offence pmu8hal)le 
under the Insolvency Act or under Sections 421-424 of the Indian 
Penal Code. If the insolvent’s assets are not of the value equalling 
4 annas in the rupee on his unsecured lialjilities (unless the insolvent 
satisfies the Couit that he cannot be held re,s])onsiblo for the assets 
being not equivalent to 4 annas in the rupetd, or if the insolvent 
has failed to keep the usual and jjroper books of account with regard 
to the business carried on by him within three years immediately 
preceding his insolvency or if he has continued to trade or do business 
even after liuowing that ho has been declared insolvent, (unless he 
took the leave of the Court) or if he has failed to account for the loss 
of assets to meet his liabilities, or if he has contracted any debt 
without having seasonable or proper groimds to expect that he would 
be able to pay the same, or if his insolvency has been caused by specu¬ 
lation, extravagance or gambling, or by culpable neglect of liis busi¬ 
ness affairs or if he has put any of his creditor to vinduo expenditure 
by any false defence to any suit properly brought agauist him by the 
creditor or creditors, or if he has within three months preceding the 
presentation of the insolvency petition against him entered into 
unnecessary expenditure by bringing a false suit, or if he has within 
three months prior to the date of the presentation of the insolvency 
petition against him been guilty of any undue preference to any of his 
creditors, or if he has concealed or done away with any of his books 
or property or any part of his books or property or committed fraud. 
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or fraudulent breach of trust, the Court may refuse to allow his dis¬ 
charge or may suspend his discharge for the specified time or till a 
dividend of not less than 4 annas in the rupee is paid by him to his 
creditors, or the Court may require him to consent to a decree being 
made against him in favour of the Official Assignee for any debt or 
debts provable under the insolvency, but not satisfied at the time of 
the discharge. 

N.B.—Under the Provincial Insolvency Act, the Comt shall 
refuse to grant an absolute discharge if the insolvent’s assets are not 
of a value equal to eight annas in the rupee on the amount of his 
unsecured habilities, unless he satisfies the Court that the fact of the 
assets being not of the value of eight annas in the rupee has arisen 
from causes or circumstances for which he cannot, in justice, be 
held responsible. 

If the Court has refused to allow the discharge, the insolvent can 
with the permission of the Court renew his application after such time 
as may be prescribed. [Sec. 8 (1) of Presidency-towns Insolvency 
Act.] 

Effect of the Order of Discharge [Sec. 45 of Presidency-towns 
Insolvency Act ; Sec. 44 of Provincial Insolvency Act] 

Upon the Order of Discharge by the Court in favour of an insol¬ 
vent, he becomes excused from payment of the balance of tlie debts 
to his creditors ; but (1) debts due and owing to the Crown, or (2) any 
debt or liability which was caused by reason of a fraud, or breach of 
trust (which was fraudulent), of the insolvent, or (3) any debt or 
liability under an order (under section 488 of the Criminal Procedure 
Code) for maintenance -will not be excused. Under Section 488 of 
the Criminal Procedure Code, a minor child or a wife who has been 
deserted without any laAvfid cause or excuse, can petition (in a sum¬ 
mary manner) for an order for maintenance. 

Penalties under Insolvency Law [Secs. 102-105, Presidency-towns 
Insolvency Act ; Secs. 69-72, Provincial Insolvency Act] 

If an undischarged insolvent obtains money from anybody 
to the extent of Rs. 50 or more, without informing the lender that he 
is an undischarged insolvent, he shall be liable, by reason of his having 
committed an offence under the Insolvency Law, to imprisonment 
which may extend to 6 months or with fine or with both. [Sec. 102, 
Presidency-towns Insolvency Act; and Sec. 72, Provincial Insolvency 
Act.] 

It is an offence under the Insolvency Law for an insolvent to 
destroy fraudulently, with the intention of concealing his affairs or 
• defeating the creditors, any books, papers or documents relating to 
the insolvency. Likewise it is an offence to prevent or withhold 
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the production of any relevant books or document or documents. 
Keeping of, or causing to be kept, false books or making false entries 
or withholding entries or falsifjdng books throwing light on the 
insolvent’s affairs, amount to offences under the Insolvency Act. 
Fraudulently, with intent to diminish the sum distributable among 
the creditors, or with the intention of giving fraudulent or vmdue 
preference to any of his creditors, discharging or conceahng any debt 
due to or from him, or making away wdth, or charging or mortgaging or 
concealing any part of his property, is also an offence under the 
insolv^cy Act. The punishment for these offences is imprisonment 
for a maximum of two years. (Sec. 103, Presidency-towns Insolvency 
Act). But under the Provincial Insolvency Act, the maximum 
punishment is one year’s imprisonment. (Sec. 69 of Provincial 
Insolvency Act.) 

The insolvent is not exempt from punishment by reason merely 
of the fact that he has obtained liis discharge or that a composition of 
his debts or a scheme of arrangement of his affairs has been accepted 
or approved by the Court. [Sec. 105, Presidency-towns Insolvency 
Act; and Sec. 71 of Provincial Insolvency Act.] 

Administration in Insolvency of a Deceased Person’s Estate 

[Secs. 108-111] 

In the case of the presidency-towns, the estate of a deceased 
person can be administered in insolvency as if it wore an insolvent’s 
estate. Under the Presidency-towns Insolvency Act, where a 
probate or letters of administration have not been granted to the 
Administrator General, any (sreditor or creditors of a cleceased person 
can apply to the Court, having the jurisdiction, praying that an order 
for the administration of the deceased ])erson’s estate in insolvency 
may be made. The creditor or the (.-reditors must have a claim of 
Its. 500 or more against the deceased’s estate, and the Court to which 
the application is made must be a Court within the limits of w'hose 
ordinary civil jurisdiction the deceased had resided or done business 
for the greater part of the six months immediately prior to his death. 
(Secs. Ill and 108 (1) and (2) of Presidency-towns Insolvency Act.) 

Notice will be given to the legal representatives of the 
decreased debtor in the way prescribed by the Court. The Court 
may, if satisfied that the deceased’s estate is not sufficient to pay the 
creditors their claims, order that the estate be administered in insol¬ 
vency. If, on the other hand, the Court finds that the estate of the 
deceased is sufficient to pay the debts of the creditors, the Court will 
see no reason to direct the administration of the estate in insolvency. 
If an Order is made directing the administration of the estate of 
the deceased in insolvency, the estate will vest in the Official Assignee 
who will then proceed to realise and distribute the same as provided 
by the Presidency-towns Insolvency Act. The estate will be admi¬ 
nistered by the Official Assignee in the same way as an insolvent’s 



360 


MERCANTILE LAW 


estate, though the deceased is not and cannot be declared insolvent. 
The estate, nevertheless, is administered like an insolvent’s estate^ 
with certain modifications. (Sec. 109 (2), Presidency-towns Act). 
The Official Assignee must allow the legal representatives of the 
deceased, reasonable sums of money for payment of all the necessary 
and proper funeral and testamentary exj^enses incurred by .them, 
and these will be deemed preferential claims. [Sec. 109 (3) of Presi¬ 
dency •to'^^^ 1 S Insolvency Act]. If after paying the debts, any surplus 
remains, tbi' sanie shall be paid over to the legal representatives 
of tlic clccoased, or dealt with as prescribed. [Sec. 109 (4).]_^ 

After notice of the petition for administration of the estate 
in insolvency no transfer made by him shall discharge the legal re¬ 
presentatives. [Sec. 110.] 

Small Insolvencies 

[Sec. 106, Presidency-towns Act; Sec. 74, Provincial Act] 

Under the Presidency-towns Insolvency Act when the estate 
ol till' insolvent debtor is not likely to exceed in value Rs. 3,000, 
or such other lesser amount as may be prescribed, the Court, if satisfied 
by an affidavit or Ity the re]>ort of the Official Assignee, may order 
t,hat the estate* be adininisterod in a summary manner as a small 
insolvency ; tin* I'lesidency-towns Insolvency Act w'onld then apply, 
snbicct to tlve following modifications :— 

(1) Unless the creditor or creditors or the Oflicial Assignee 

applies to the Court for public examination of the 
insolvent, the insolvent will not be examined ; 

(2) As far as possible and practicable, the; estate of tlu insol¬ 

vent must i)e distributed in a single dividend ; 

(3) No appeal will lie from any order of tin:; Court, unless 

leave of the Court is granted to make such an appeal; 

(4) And such other modifications as may be prescribed by 

the (\)urt for the; ciirta.iling of ex})enditure and 
delay. [Sec. 106 (1) of Presidenev-towns Insolvency 
Act.] 

'fhe (’onrt may at any time revoke the order of summary admi¬ 
nistration as a small insolvency. 

Under the Provincial Insolven«y Act, which applies to places 
outside the presidency-towns, the Court can, on a petition made l)y 
or against a debtor, if satisfied, by affidavit or otherwise, that the 
property of the debtor is not likely to exceed in value Rs. 500, order 
that the estate of the debtor be administered in a summary manner, 
during the insolvency as a small insolvency. The provisions of the 
Provincial Insolvency Act will then apply subject to the following 
modifications 

1. wlien the petition is heard by the Court it must enquire 
into the debts and assets ol the debtor and deternune the 
same by order in writing; 
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2. as far as possible and practicable there should be a single 

dividend; 

3. unless the Court otherwise orders, the insolvency will not be 

gazetted in the Official Gazette ; 

4. the debtor must apply for his discharge within a period of 

six months from the date of adjudication order made 
against him ; and 

5. such other directions as are prescribed for saving time and 

expenditure. [Sec. 74 of Provincial Insolvency Act.] 

Limitation 

With regard to an application for annulment of the adj udication 
order made against the debtor, the debtor can make such application 

at any time he likes. There is no bar of limitation for such applica¬ 
tion. 


Provided a debt is not already time-barred at the time of adjudi¬ 
cation order, time will not run, so far as limitation goes, during the 
period of the insolvency, i.e., from the date of the adjudication till 
the date of the discharge or annulment, time will not run for counting 
the period of limitation. It is only after the discharge of the insol¬ 
vent or annulment of the insolvency that time will again run for calcu¬ 
lating the period of limitation. In the Provincial Insolvency Act 
section 78 expressly so provides. The difficulty arises when wo con¬ 
sider tiie Presidency-towns Insolvency Act, where there is no such 
provisions expressly to be found. 

Petitions for the avoidance or setting aside of fraudulent ])re- 
ferences, fraudulent transfers and voluntary transfers, can be made 

at any time during the pendency of the insolvency proceedings as 
there is no bar of limitation for the making of such petitions. 



CHAPTER XXVI 

LAW OF ARBITRATION 

[The Indian Arbitration Act, 1940] 

Introductory 

The Indian Arbitration Act, 1940, which came into force on the 
1st July 1940, clarifies and consolidates the old Arbitration Law. It 
amends the following Acts :— 

The Religious Endowments Act of 1863 (Sec. 16). 

The Specific Relief Act of 1877 (Sec. 21). 

Indian Limitation Act (Secs. 150, 159, 170, 179). 

Indian Electricity Act (Sec. 52). 

Indian Companies Act of 1913 (Sec. 152). 

^‘Arbitration Agreement” [Sec. 2] 

An ' ‘arbitration agreement” is also known as a submission or 
reference. An arbitration agreement means an agreement in 
writing to submit a difference or dispute to arbitration, whether an 
arbitrator is named or not. An arbitration cannot now be validly 
oral. And there must be some dispute. (Ladha Singh v. Kalyani, 
1939, 2 Cal. 181.) 

Award 

An award means a judgment given by an arbitrator or arbitra¬ 
tors in an arbitration proceeding referred by the parties with their 
consent. 

Conditions precedent to Reference to Arbitration 

The essentials of a submission are :— 

(1) it must be in writing ; 

(2) there must be a dispute or difference ; 

(3) the dispute must be between two or more parties who 

must be SUi juris, i.e. competent to contract. (Lunatics 
or minors cannot refer matters to arbitration.) 

Distinction between “Arbitration” and “Valuation” 

Arbitration presupposes a dispute ; Valuation does not necessarily 

so. A valuer is appointed to determine the price of a commodity 
or of land or builcling. An arbitration always presupposes some 
dispute; but not so in a valuation. A valuer simply declares the 
value of a thing or of land, but does not give any judgment, but an 
arbitrator gives his judgment (award) which has got the capacity 
of being enforced at law. A submission to arbitration requires a 
stamp paper and must be signed by the parties to the arbitration. 
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Submission by or on behalf of minor 

A submission signed by a minor is absolutely void; but a sub¬ 
mission signed on behalf of a minor by his guardian stands on a differ¬ 
ent footing altogether and is valid. (Sadashiv v. Trimbak, 44 Bom. 
202 ; Vithaldas V. Dattaram, 26 Bom. 298 ; Sett v. Hurrolall, 19 Cal. 
334). Under clause 4 of the Second Schedule to the Arbitration Act, 
1940, the Court can appoint a guardian for a minor for arbitration 
proceedings. 

Under Order 32, rule 7 of the Code of Civil Procedure, the next 
friend of a minor or his guardian ad litem shall not, without the leave 
of the Court expressly recorded in the proceedings, enter into any 
agreement or compromise on behalf of the minor. If he acts without 
such leave his act will not bind the minor even though lie be the fa)bher 
and manager of a joint Hindu family. (Ganesh v. Tuljaram, 40 I. A. 
632). In such a case the minor alone can avoid the award and the 
decree, but the other party or parties cannot avoid the same. (Kedar 
Nath V. Bassant Lai, 18 Pat. 271, 278). A decree based on an award 
on such a reference (without leave of the Court) is not void, but only 
voidable at the option of the minor. (Umer \. Mhabir, 18 Pat. 708. i 

Reference by Partners in the case of a Firm 

Partners may by their partnership agreement agree that any 
partnership dispute would be decided by arbitration, and such a 
clause is usually inserted, thus binding the partners inter se. But a 
partner cannot, without special authority, refer a partnership dis¬ 
pute to arbitration, because he has no implied authority to do so. 
(Sec. 19 of the Indian Partnership Act; and Dattubhai v. Vallu, 1 
Bom. L. R, 828.) But a partner, who, without authority, refers a 
dispute to arbitration, is himself bound by that award, though the 
other partners may not be liable. (Bhagwan v. Hiraji, 34 Bom. L. R. 
and Strangford v. Green, 9 Mad. 228). The other partners may, 
however, be liable by ratification. (Thomas v. Atherton, 10 
Ch. D. 185.) 

Reference to Arbitration by Legal Representative [Sec. 6] 

Section 6 of the Arbitration Act, 1940, provides that even if a 
party to a dispute dies before an award is made, the authority of an 
arbitrator is not revoked, and the award made after the death of the 
party will be binding on the legal representatives of the deceased 
party. The same applies to arbitration agreement also— which shall 
not be discharged by the death of a party thereto either as repect 
the deceased or any other party, but shall be enforceable by or against 
the legal representative of the deceased. 

Reference to Arbitration by an Agent 

An agent cannot refer a matter to arbitration, unless he is autho ¬ 
rised to do so. But by his passive acquiescence the principal may 
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become estopped from denying the agent’s authority. (Saturjit v. 
Dulhin, 24 Cal. 469). 

Reference to Arbitration by Counsel or Solicitor. A solicitor has 
no implied authority to bind his client by referrmg a dispute to arbi¬ 
tration, unless expressly authorised in that behalf by the client. If a 
dispute has been referred to arbitration with the authority of the 
client, the solicitor would then have imphed authority to bind his 
client in formal matters, such as relating to procedure, e.g. extension 
of time foi’ the making of the award, (llussel’s Arbitration Proce¬ 
dure, 12th edn., pp. 30-31). The right of a Counsel to bind his client 
by referring a matter to arbitration is higher than that of an attorney. 
In litigious matters, he has power to refer a matter in dispute to arbi¬ 
tration. In non-litigious matters (where no litigation has arisen) he 
ha« no implied authority. (Fulchand v. Clarke & Smith, 36 Bom. L. 
B. 18.) 

Matters whicli can be referred to Arbitration 

Unless iirohibited by any Act for the time l)eing in force, or 
by any law, or by public policy, all matters in controversy which 
can be submitted to a suit in a civil court can bo tlic snljject matter of 
arbitration under the Act. Even questions of law may be referred 
to arbitration (21 C. L. .1. 273). - A doubtful question of law and fact 
can be referred. Even a time-barred claim or debt may validly be the 
subject matter of arbitration. (Balmukund v. Uttamchand, A. I. R. 
1927 S. 177). Disputes which cannot be decided in a court can also be 
decided by arbitration i.e. question relating to complement or dignity 
which cannot be decided in a civil court. (Raghavendra v. Giirurao, 
37 Bom. 442.) 

Matters which cannot be referred to Arbitration 

Matrimonial matters, testamentary matters, cannot be referred 
to arbitration. For example, the validity of a will cannot be decided 
by an arbitrator. (Ghelabhai v. Nandubhai, 20 Bom. 238). Insol¬ 
vency proceedings cannot be referred to arbitration. (Ladiia Singh 
V. Bhan Singh, 1915, P. R , No. 50, p. 143.) 

An arbitrator cannot adjudicate a person insolvent; it is only 
the Insolvency Court which can adjudicate him insolvent. Questions 
relating to charities and charitable trusts cannot, without the consent 
of the Advocate General in the case of the presidency towns, or of the 
Collector in the case of the mofussil, be referred to arbitration. 
(Hasmat v. Sidditj, A. I. R. 1927, All. 128). Questions relating to 
minors cannot be referred to arbitration, e.g. an arbitrator cannot 
appoint a guardian for a minor. (30 All. 137). Insanity proceed¬ 
ings caimot be referred to arbitration. An aijjitrator cannot declare 
a person a lunatic ; nor can he appoint a guardian for a hmatic. 
Criminal matters cannot be referred to arbitration. He cannot 
grant an injunction. (1873, 8 Ch. App. 473; nor can he appoint a 
receiver, 55 Cal. 249.) 
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Implied Conditions of Arbitration Agreements [Section 3, and the First 
Schedule to the Arbi^ation Act] 

The following are the conditions implied in an arbitration agree¬ 
ment :— 

(1) Unless ©therwise expressly provided, the reference shall 

be to a sole arbitrator. - 

(2) If there is an even number of arbitrators to whom the 

reference is made, the arbitrators shall appoint an 
umpire not later than one month from the latest date 
of their res[)ective appointments. 

(3) The arbitrators shall make their award within a period of 

four months after the reterence to arbitration is made 
or within four months after they have been called 
upon by a written notice to act (the notice having been 
given by a party to the reference), or within such en¬ 
larged period of time as the (onrt may have allowed 
or may allow. 

(4) If the arbitrators have not made their award within the 

time allowed or if they have by writen notice infomied 
a party to the arbitration agreement or the umpire 
that they as arbitrators cannot agree, the umpire shall 
forthwith enter on the reference in place of the arbi¬ 
trators. 

(5) The umpire shall make his award within two months 

after entering on the reference or within such extended 
time as the Court may allow. 

(6) The award shall be final and binding on the parties and 

on persons claiming through such parties. 

(7) The arbitrators or the umpire may, in their/his discre¬ 

tion, award the costs of the reference and award, and 
may direct how and by whom such costs shall be paid, 
and may tax or settle the amount of such costs atid 
may award costs as between lawyer and client. 

The arbitrators or umpire may, on oath or on solemn 
affirmation, examine, with regard to the issues in dis¬ 
pute and referred to arbitration, any party to the 
reference or any person claiming under him; any such 
party or person shall submit to such examination, 
and shall produce aU books, deeds, papers, accounts 
and documents in his possession or power, as may be 
required, and do such other things which, during the 
hearing of the dispute, the arbitrators or umpire may 
reasonably require. 


( 8 ) 

\ 



366* 


MERCANTILE LAW 


[“Umpire” is a person who is to give his decision if the arbitra- 
tors disagree. (Louis Dreyfus & Co. v. Hemandas, A. I. K. 1940, 
S. 37).] 

ARBITRATION WITHOUT COURT’S INTERVENTION 
Revocation of Arbitration [Sec. 5] 

Under Sec. 5 of the Arbitration Act of 1940, the authority of 
an arbitrator or umpire cannot be revoked, except with the leave of 
the Court, but where the arbitration agreement or reference itself 
provides that such authority can be revoked wdthout the leave of the 
Court, it can be so revoked. (In re Smitli Service & Nelson & Sons, 
25 B. D. 545). 

Consent of the court to revoke an arbitration can be given on just 
and sufficient grounds. A good or ju.st and sufficient ground is a 
ground which is such in the opinion of the Court. The following 
are the cases in which the Court has granted leave to revoke :— 

(1) Fraud on the part of the arbitrator, e.g. collusion or 

connivance by the arliitrator with one of the parties 
to the dispute. (Banshidhar v. Prasad, 29 All. 13.) 

(2) Unreasonable delay. (Coley v. De Costa, 17 Cal. 200.) 

(3) Misconduct of arbitrator, e.g. I’eceiving evidence in 

respect of matters w^hicli he has no power to try. 
(East & West India Dock Co. v. Kirk & Randall, 12 
A. C. 738) Wrongfully disallowing proper evidence, or 
accepting evidence which ought not to have been 
accepted. (1894, 2 Q. B. 915), or conceahng the fact 
of his indebtedness to a party to the dispute. 

(4) Insolvency of a party to the dispute. 

(5) Arbitrator becoming indebted to a party. (Mahmed v. 

Hakiman, 29 Cal. 278). 

(6) By the consent of the parties themselve (8 A. L. J. 66). 

(7) By frustration of contract; or 

(8) By becoming interested in the subject matter. (Re 

Baring Bros., 61 L. J. Q. B. 704.) 

Notice of revocation is complete when it reaches the arbitrator- 
before an award is made apd completed by him. (Coley v. De Costa, 
17 Cal. 200 ; see also 8 Mad. H. C. R. 46.) 

Provisions in Case of Insolvency [Sec. 7] 

Under section 7, when a person who has entered infb a contract 
with another person, providing for going into arbitration in case of a 
dispute out of that contract, is. an insolvent, the official assignee 
is bound by the arbitration clause if he at aU accepts the contract or- 
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wishes to take advantage of it. If he does not want to abide by the 
arbitration term of the insolvent’s contract he must, as the official 
assignee, disclaim the contract. Otherwise the receiver is bound by the 
arbitration clause. [Sec. 7 (1); Andrews v. Palmer, 1821, 4 B. & 
Aid. 250.] 

Where a person who has been adjudged insolvent had, before 
the commencement of the insolvency proceedings, become a party 
to an arbitration agreement, and any matter under the agreement 
is to be determined in connection with, or for the pui^poses of, the 
insolvency proceedings, then, if the case is one to which sub-section 1 
of section 7 {i.e. what is noted in the preceding paragraph) does not 
apply, then any other party to the agreement or the receiver may 
apply to the proper insolvency Court for an order that the matter 
in question may be referred to arbitration in accordance with the 
agreement. The Court may then make such order, if it thinks fit 
to do so. 

This section does not apply to statutory arbitration. (Sec. 46) 
Power of the Court to appoint Arbitrator or Umpire (Sec. 8) 

The Court can appoint an arbitrator or arbitrators or umpire, 
under Sec. 8 of the Arbitration Act of 1940, in any of the following 
cases :— 

(a) where an arbitration agreement provides that the reference 

shall be to one or more arbitrators to be appointed 
by consent of the parties, and aU the parties do not, 
after differences have arisen, concur in the appointment 
of arbitrator or arbitrators ; or 

(b) if an appointed arbitrator or umpire neglects or refuse,' 

to act, or is incapable of acting, or dies, and the arbitra 
tion agreement does not show that it was intended tha 
the vacancy should not be filled, and the parties or th 
arbitrators do not fill the vacancy ; or 

where the parties or arbitrators are required to appoin 
an umpire, but do not appoint him ; 

any party may serve the other parties or the arbitrators, as the caf 
may be, with a written notice to concur in the appointment or i 
filling the vacancy. 

If the appointment is not made by such concurrence as abov 
said, within fifteen clear days after the service of the notice as abov 
said, the Court may, on the appheation of the party who gave t, 
notice and after giving the other parties ah opportunity of beij 
heard, appoint an'arbitrator or arbitrators or umpire, as the ca 
-u- on oil arbitrator/arbitrators or umpire, shall then ha^^. . . 
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Power of a party to appoint a new Arbitrator or a Sole Arbitrator 

[Sec. 9] 

Under Sec. 9 of the Arbitration Act, where an arbitration 
agreement provides that the reference shall be to two arbitrators, one 
to be appointed by each party, then, unless a different intention is 
expressed in the agreement;— 

(a) if either of the appointed arbitrators refuses or neglects 

to act, or is incapable of acting, or dies, the party who 
appointed him may appoint a new arbitrator in his 
place ; 

(b) if one party fails to appoint an arbitrator for fifteen clear 

days after the,service by the other party of a written 
notice to make the appointment, the party who has 
appointed an arbitrator may appoint that arbitrator 
to act as the sole arbitrator with the result that his 
award shall be binding on both parties as if they had 
concurred in appointing him. But the Court may, 
if it thinks fit, set aside the appointment of sole arbi¬ 
trator (so made), and, if sufficient cause is shown to the 
Court it may either give further time to the defaulting 
party to appoint an arbitrator or pass such order as it 
may think tit. 

Appointment of three or more Arbitrators [Sec. 10] 

Under Section 10. of the Indian Arbitration Act of 1940, where 
an arbitration agreement provides that the reference shall be to 
three arbitrators, one to be appointed by each party and the third 
by the two appointed arbitrators, the agreement shall have effect as if 
it provided for the appointment of an umpire, and not for the ap¬ 
pointment of a third arbitrator. 

Where an arbitration agreement provides that the refe rence 
shall be to three arbitrators to be appointed otherwise tha^l^men- 
tioned in the preceding paragraph, the award of the majfe^wshall, 
anless the arbitration agreement otherwise provides, prevail. 

Where an arbitration agreement provides for the appointment 
)f more arbitrators than three, the award of the majority, or if their 
'.ward be divided, the award of the umpire shall, unless the arbitra- 
ion agreement otherwise provides, prevail. 

'ower of Court to remove Arbitrators or Umpire in certain circum¬ 
stances [Sec. 11] 

Under Sec. 11, the Court may, on the application of any party 
) a reference, remove ah arbitrator or umpire who fails to use all^^ 

laronable dispatch in enterincr on —- 
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An arbitrator or umpire so dismissed by the Court shall not 
be entitled to receive any rq^muneration for his services. 

Power of the Court to fill vacancy [Sec. 12] 

When the Court removes an erbitrator or umpire, it may, on 
the application of a party, fill the vacancy. 

Powers of Arbitrators and Umpire [Sec. 13] 

Unless otherwise intended by the arbitration agreement, an 
arbitrator or umpire shall have the following powers;— 

(a) Administering of oath to the parties and witnesses ap¬ 

pearing before him ; (if the arbitration is by order of 
the Court under the Civil Procedure Code, a person 
giving false evidence can be prosecuted. Ganti v. 
Harcourt, 58 Cal. 215). 

(b) Stating of a special case for the opinion of the Court on 

any question of law involved; or stating the award 
whoUy or in part, in the form of a special case of such 
question for the opinion of the Court; 

(c) Power to make an award conditional or in the alternative ; 

(d) Power to correct in any award any clerical mistake or an 

error arising out of an accidental slip or omission, 

(e) Power to administer to the parties such interrogatories 

as may be necessary. (KurseU v. Timber Operators & 
Contractors Ltd., 192,3, 2 K. B. 202.) 

Moreover, an arbitrator or umpire can (1) award interest on the 
amount awarded by him, ,(2) fix time of payment of the money allow¬ 
ed by his award, (3) award dissolution of partnership and return 
of premium in whole or in part, (4) draw lots in matters of partition 
and order execution of documents, and (5) can order costs. (Sadik 
V. Imdad, 3 All. 286.) 

Award must be signed by tbe Arbitrators and died in Court [Sec. 14] 

When the arbitrators or umpire have made their award, they 
must sign it and give notice in writing to the parties that the award 
has been made and signed, also stating the amount of fees and charges 
payable in respect of the arbitration and the award. [Sec. 14 (1).] 

The arbitrators or umpire must, at the request of any party 
to the arbitration agreement or of any person claiming under such 
party, or if so directed by the Court, upon the payment of the fees and 
cha7)ges (in respect of the arbitration and award) of the costs and 
chaJrges of filing the award, cause the award or a signed copy of it to 
be nled in Court, and the Court must thereupon give notice to the 
partWs that the award has been filed. [Sec. 14 (2).] 
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If the arbitrators or umpire refuse to file the award, a party to 
the arbitration may apply to the Court, within 90 days from the date 
of the service of the notice regarding the making of the award. 

An award signed by the majority of the arbitrators is void, 
unless the reference allows such signing. (21 C. W. N. 895.) 

Award an Instrument both of Offence and Defence 

An award is an instrument both of offence and defence and ope¬ 
rates as res judicata. 

An award is an instrument of offence in the sense that it can be 
filed in Court and become a decree of a Court. It is also an instru¬ 
ment of defence in the sense that if a suit is brought on the same cause 
of action, production of the award and the plea that the award has 
been made would be a complete bar and defence to the suit. It is res 
jvdicaia in the sense that it acts as a final judgment unless appealed 
against, within the time limit, on the ground of fraud or misconduct of 
the arbitrator or a mistake of law apparent on the face of the award 
or an invalidity of the award or improper procuration of the award. 

Payment of Fees and Charges of the Arbitrators or Umpire 

The arbitrator or umpire has a lien on the award and he may 
refuse to file the award until the charges are paid. (Kirkpatrick’s 
case 1897, P. R: No. 22). If his remuneration is fixed beforehand 
he is entitled to that remuneration ; if not so fixed he can charge 
a reasonable fee. He has no lien over the papers put by the par¬ 
ties in evidence at the hearing before him. (Ponsford v. Swaine, 
1861, J. & H. 433.) 

Power of Court to modify or correct the award [Sec. 15] 

The Court may modify or correct an award— 

(1) when it appears that a part of the award is upon a matter 

not referred to arbitration and such part can be sepa¬ 
rated from the other part and does not affect the deci¬ 
sion of the matter referred ; or 

(2) where the award is imperfect in form, or contains an 

obvious error which can be amended without affecting 
the decision of the matter referred ; or 

(3) where the award contains a clerical mistake or an error 

arising from an accidental slip or omission.’ See rjilso 
Kaikobad v. Khambatta, 11 Lah. 342. / 
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Power of Court to remit the award for re-consideration [Sec. 16] 

The Court may remit the award or any matter referred to arbi¬ 
tration to the arbitrators or umpire for re-consideration upon such 
terms as it thinks fit— 

(1) where the award has left undetermined or undecided 

any of the matters referred to arbitration, or where 
it determines any matter not referred to arbitration 
and such matter cannot be separated without affecting 
the decision of the matters referred ; or 

(2) where the award is so indefinite as to be incapable of 

execution ; or 

(3) where an objection to the legality of the award is apparent 

on the very face of it, e.g. when it is incomplete or 
covers matters not referred. (Davis v. Pratt, 1855, 16 
C. D. 586.) 

Where an award is so sent back by the Court to the arbitrator 
or arbitrators, the Court must fix the time within which the arbitra¬ 
tor or umpire shall submit his decision to it, and the time so fixed 
by it may, by its order, be extended. 

If the award so remitted has not been reconsidered, and the 
decision thereon not submitted to the Court, within the limit of the 
time fixed by the Court, the award shall become null and void. 

Judgment in Terms of Award 

When the Court finds that there is no cause or ground to remit 
the award or any of the matters referred to arbitration for re-consi¬ 
deration, or to set aside the award the Court shall, after the time 
(30 days) for making an application to set aside the award has 
expired, proceed to give judgment according to the award and a 
decree shall follow; no appeal shall lie from such decree except on 
the ground that it is in excess of, or not otherwise in accordance 
with, the award (Sec. 17). 

Enforcement of Foreign Awards 

Under the Arbitration Protocol and Convention Act of 1937, 
(Section 2), “a foreign award means an award on differences relating 
to matters considered as commercial under the law in force in India 
made after 28th July 1924 :— 

(a) in pursuance of an agreement for arbitration, and 

(b) between parties of whom one is subject to the jurisdic¬ 

tion of some one of such powers as the Central Govern¬ 
ment may declare to be parties to the Convention, and 
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(c) in one of such territories as the Central Government 
being satisfied that reciprocal provisions have been 
made may declare to be the territory to which the 
Convention applies.” 

By Section 4 of that Act, it is provided that a foreign award is 
enforceable in this country as if it were an award on a reference made 
in India. 


Court can pass Interim Orders [Sec. 18] 

The Court may pass such interim orders as it may think neces¬ 
sary, if it is satisfied that a party has taken or is about to take 
steps to defeat, delay or obstruct the execution of any decree that 
may be passed on the award. 

Power of Court to supersede Arbitration [Sec. 19] 

Under section 19, the Court can make an order superseding 
arbitration in two cases, viz., (1) when an award has become void be¬ 
cause the arbitrators did not reconsider it within the time fixed 
by the Court, after the award was remitted to them by the Court 
for]^their reconsideration or (2) when the award is set aside under 
section 30 of the Arbitration Act, 1940. 

ARBITRATION WITH COURT’S INTERVENTION WHEN NO SUIT 

PENDING 

Application to the Court for having an Arbitration Agreement entered 
into between the parties filed in Court [Sec. 20] 

Where any persons have entered into an arbitration agreement 
before the fihng of the suit with respect to the subject matter of the 
agreement and where a dispute has arisen with regard to the arbitra¬ 
tion agreement, or any part of it, the parties or any one 
of them may apply to the Court for having the agreement filed in 
Court, and the Court may order the agreement to be filed and refer 
the dispute to the arbitrator or arbitrators appointed by the parties. 
Thereafter the arbitration shall proceed according to the provisions 
of the Act and in accordance with the terms of the arbitration agree¬ 
ment filed in Court. 


ARBITRATION IN SUITS 

Parties to a suit may apply for an order for reference [Secs. 21; 41] 

Where in any suit all the parties agree that any matter in dis¬ 
pute between them in the suit shall be referred to arbitration, they 
may at any time before judgment is pronounced apply to the Court 
for an order of reference. [Sec. 21]. The provisions of the Civil 
Procedure Code apply to all proceedings before the Court and to 
appeals [Sec. 41]. 
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Appointment of Arbitrator [Sec. 22] 

The arbitrator shall be appointed in such maimer as may be 
agreed upon between the parties. The order of reference must kate 
the name/names of the arbitrator or arbitrators. The parties (not 
the Court) will appoint the arbitrator/s. 

Order of Reference [Sec. 23] 

The Court shall by order, refer to the arbitrator the disputed matter 
which he is required to determine, and must also specify the time 
within which the award must be made by the arbitrator. 

Reference to arbitration by some only of the parties [Sec. 24] 

Where some only of the parties to a suit apply to have the matters 
in dispute between them referred to arbitration, the Court may, if it 
thinks fit, so refer such matters to arbiti’cition (if the same can be 
separated from the rest of the subject matter of the suit), in the 
manner provided by law, but the suit shall continue so far as it relates 
to the parties who have not joined in the said application for arbitra¬ 
tion. An award made as the result of such reference shall be binding 
only on the parties who have joined in the application. (Jhinnu v. 
Brahmdat, 57 All. 482.) 

GENERAL 

Power of arbitrators to make interim award [Sec. 27] 

Unless a different intention is expressed or appears from the 
arbitration agreement, the arbitrators or umpire, may, if they think 
fit, make an interim award. 

Payment of interest on awards [Sec. 29] 

Where an award orders the payment of money, the Court may 
in the decree, order interest at such rate as it deems reasonable (the 
interest to be calculated from the date of the decree ot the Court 
confiiining the award) on the principal sum as allowed by the award 
which is confirmed by the decree of the Court. 

An arbitrator can award interest on the amount awarded after 
the date of the reference to arbitration. (In re Badger, 1819, 2 
B. & A. 691.) But interest cannot be allowed subsequent to the date 
of the award unless authorised by the submission. (In re Morphett, 
1845, 14 L. J. 0. B. 259.) 

Grounds for setting aside Award [See. 30] 

An award shall not be set aside, except on one or more of the 
following grounds, viz. :— 

(a) that an arbitrator or umpire has misconducted himself 
in the proceedings ; 
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(b) that the award has been made after the issue of an order 

by the Court superseding the arbitration or if the 
arbitration proceedings have become invalid under 
Sec. 35; 

(c) that an award has been improperly procured or is otherwise 

invalid. 

Moral turpitude, legal or judicial misconduct, amounts to mis¬ 
conduct under section 30. Misconduct may arise even before the 
reference to arbitration. It may arise in the course of the reference 
or when the award is being made. And where the arbitrator has 
failed in his duty, he is guilty of misconduct, if such failure lends 
to miscarriage of justice. (Bhogilal v. Chimanlal, 52 Bom. 116 ; also 
30 Cal. 397.) 

Asking for an exorbitant remuneration was held to be mis¬ 
conduct on the part of the arbitrator, and his award was set aside 
on the ground of misconduct. (In re Prebble and Robinson, 1892, 
2 Q. B. 602.) An award obtained by corruption, bribery or partiality 
on the part of the arbitrator can be set aside under section 30, on the 
ground of fraud or misconduct. (Moseley v. Simpson, 1873, L. R. 
16 Eq. 226.) Merely dining with the arbitrator, in the absence of 
the other party, or treating the arbitrator without any intention of 
thereby corrupting or prejudicing him in the favour of the party so 
treating, does not amount to misconduct. (Mosely v. Simpson, L.R. 
16 Eq. 226 ; In re Hooper, 1867, 36 L. J. Q. B. 97.) 

Where an arbitrator has a secret interest, or acquires an interest, 
in the subject matter of the arbitration, and still acts, without the 
knowledge of the other party that he is so interested, the award can 
be set aside on the ground of misconduct. (Blanchard v. Sun Fire 
Office, 1890, 6 T. L. R. 365 ; Jagrup v. Kashi Prasad, 1934, A. I. R. 
All. 658.) 

Deciding a matter without hearing what the witnesses have to 
say, or wrongfully shutting out evidence, without which the case 
could not be decided, is misconduct on the part of the arbitrator 
entitling the aggrieved party to have the award set aside. (The 
Bombay Co. Ltd. v. National Jute Mills, 39 Cal. 669.) 

If evidence is taken by the arbitrator or arbitrators in the 
absence of the other party, the award can be set aside on the ground of 
misconduct. (Cursetji v. Crowder, 18 Bom. 299 ; also 7 Lah. L. J. 
463.) If the arbitrators act without giving opportunity to the other 
party to appear at the hearing, then the judgment given by the 
arbitrator so, i.e. ex parte, can be challenged and set aside by the 
Court on the ground of misconduct of the arbitrator. (Dreffus v. 
Pursotom, 47 Cal. 29; Aboobaker v. Reception Committee, 39 Bom. 
L. R. 476.) 
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An award given by arbitrators in respect of the subject matter 
at the hearing of which one of the arbitrators was absent, is im¬ 
peachable on the ground of misconduct, and can be set aside by the 
Court. (Narain v. Nath, 29 Cal. 36; See also Charan v. Nath, 16 
A. L. J. 307.) 

An award on any matter not referred to the arbitrator can be 
set aside by the Court, as it is not relevant to the reference. (Surya- 
narayana, 50 M. L. J. 514.) 

Unless the arbitration agreement otherwise allows, the award which 
must be in writing, must be signed by all the arbitrators, otherwise 
the award can be set aside. (Narain v. Nath, 29 Cal. 36.) If there is 
a mistake of law, patent (and not latent), i.e., apparent on the face of 
the award, the award may be set aside by the Court. (Lekhraj v. 
Vishindas, A. I. R. 1933 S. 260.) If the award is not complete and 
clear (is incomplete or vague), it can be set aside by the Court. (Khub 
Lai V. Bishambur, 22 A. L. J. 919.) 

The words “or otherwise invalid” in Sec. 30 mean that an 
award becomes invalid when (i) the factum or the existence of the 
arbitration agreement is denied (34 Boiii. L. R. 697) ; or (ii) where 
there is a mistake of law quite apparent on the face of the award; 
or (iii) when all the arbitrators have not judicially determined the 
matters in dispute; or (iv) when the award is too vague to have a 
definite meaning, or is incomplete and not final; or (v) when the 
award is made after the supercession order has been made by the 
Court; or (vi) when the award is made after the time prescribed or 
fixed has lapsed ; or (vii) when the award has been remitted for 
reconsideration by the arbitrators and they have not sent their award 
within the time fixed or allowed by the Court for such reconsidera¬ 
tion, unless the Court has allowed an extension of the time; or 
(viii) when the award decides matters not referred to arbitration, and 
such matters cannot be separated from the rest without affecting the 
award ; or (ix) when the appointment of the arbitrator or arbitrators 
or umpire is not valid, so that the award is made by an incompetent 
person. (Chotandas v. Radhakissen, 29 Bom. L. R. 1087.) 

Procedure (How to set aside an Award?) 

An application must be made by a petition under Sec. 30 or by a 
notice of motion. (Sasoon v. Ramdutt, 50 Cal. 1.) 

Persons who can move to set aside an Award 

The parties who can apply to set aside the award are : the parties 
to the reference and their representatives, the executors under the 
will of the deceased or those who have taken our letters of adminis¬ 
tration, and the official assignee or receiver. (1840, 2 M. & 6. 55.) 



376 


MERCANTILE LAW 


The Period of Limitation for Application to set aside an Award 

Both under the Indian Ar bitration Act, 1940, and under the Code 
of Civil Procedure, the period of iiniitation is thirty days. An appli¬ 
cation for the setting aside of the award must be made to the Court 
within 30 days from the date of the service of the notice of the 
actual filing of the award. (Fourth Schedule—the Indian Arbitra¬ 
tion Act, 1940.) The time needed and spent for obtaining a copy 
of the award, where the arbitrator has not given the copy, is not to be 
counted in calculating the 30 days. Sec. 12 (4) of the Indian Limita¬ 
tion Act. Under the Code of Civil Procedure also the period of 
limitation is 30 days from the service of the notice of the filing of the 
award. 


Duties of Arbitrator/Umpire 

An arbitrator or an umpire is in a quasi judicial position. “He 
more responsible even than a judge because his award is a final 
judgment on the rights of the parties Itcforehim, and except in excep¬ 
tional cases, even an ajtpeal does not tie against his order or award.” 
It is for this reason that the arbitrator should be impartial and un¬ 
biased. “He must consider himself being in the position of a judge 
and not that of an advocate or agent of the party appointing him.” 
(See also Oswald v. Earl of Grey, 1855, 24 L. J. Q. B. 69.) He 
should not have any interest in the subject matter of the dispute 
or in the parties ajjpearing before him. If he has any interest in any 
of the parties, e.g. is indebted to one of the parties, he must dis¬ 
close the fact of his indebtedness to the other parties before accepting 
the arbitration. An arbitrator should be impartial and should 
not hold any communication with one party in the absence of the 
other. He should regulate the proceedings as in the case of suits. 
He must appoint the time and place of hearing and must hear both 
the parties in the presence of each other, except when the other party 
without any cause absents himself (in which case he can proceed 
ex parte). (P. Harvey v. Shelton, 7 Beav. 455.) “Where there are 
two or more arbitrators, aU of them must be present at aU the meetings 
when evidence is being recorded even though the submission may 
provide for the award being made by the majority of the arbitrators.” 
(Lord V. Lord, 1855, 5 E. & B. 404.) 

The arbitrators must act strictly within the scope of the sub¬ 
mission and decide all matters referred to them without deciding 
matters which are not referred. They should sign their award. 
They should not delegate their powers and duties to any one 
(delegatus non potest delegare). They are judges of both fact and 
law. (Nanjappa v. Nanjappa, 23 M. L. J. 290.) 

An umpire enters upon the reference only when the arbitrators 
disagree and give notice to the umpire. The umpire must hear the 
whole case de novo and decide the whole case and not merely the 
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matters in respect of which the arbitrators disagreed; but the parties 
may consent that the umpire should decide on the arbitrators’ notes of 
evidence. (In re Jenkins, 1841, 11 L. J. Q. B. 71). 

In a commercial arbitration, an arbitrator who acted as such in 
a matter may give evidence before the umpire hearing the same 
matter. (Bourgeois v. WeddeU & Co., 1924, 1 K. B. 539). So the 
umpire should take his evidence for whatever it may be worth. 
(Brajendrakumar v. Puma Chandra, 58 Cal. 269.) But the arbitra¬ 
tor cannot be compelled to give evidence. 

Arbitrators’ Remuneration and Costs (Sec. 38) 

Where the remuneration payable to arbitrator has been fixed 
beforehand by the arbitration agreement or reference, he shall be 
entitled to have the same. Usually, at the first meeting before the 
arbitrators or at the time of appointment of arbitrators, the remu¬ 
neration payable to arbitrators is settled with the parties. If the 
fees payable to arbitrators be not determined or fixed beforehand, 
that is to say, at the time of the appointment or first hearing, the 
arbitrators can charge any reasonable fee; even if they demand 
excessive remuneration before delivering the award, the parties 
have no remedy except that of applying for setting aside the award 
on the ground of misconduct or accepting the decision of the Court by 
depositing the amount of fees claimed by the arbitrators, in which 
case the Court would order the delivery of the award by the arbitra¬ 
tor. 


Disabilities of Arbitrator or Umpire 

(1) He cannot alter the submission. 

(2) He cannot decide whether the submission itself is vaUd or 
not but can decide whether the submission was obtained by fraud or 
not. (Mahmed v. Pirojshaw, 34 Bom. L. R. 697.) 

(3) He cannot determine insolvency, matrimonial, criminal or 
testamentary matters and cannot decide on a matter relating to a 
public or charitable trust except with the permission of the Advocate 
Greneral in the case of presidency towns or the Collector in the case of 
the districts. Matters relating to minority and lunacy cannot be 
decided by arbitration. He cannot appoint a receiver or grant an 
injunction, but may recommend the same. (Wfllesford v. Watson, 
1873, 8 Ch. App. 473 ; Surendra v. Sushil Kumar, 55 Cal. 249). 

Provisions of the Act binding on the Crown 

The provisions of the Indian Arbitration Act, 1940’, are binding 
on the Crown. 
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Statutory Arbitration 

There are arbitration proceedings under other Acts also. To 
such statutory arbitration, i.e., arbitration under some Act other 
than the Arbitration Act, 1940, the Arbitration Act, 1940, shall, 
except Sec. 6 (1) and Sections 7, 12 and 37, apply as if the statutory 
arbitration were an arbitration under the Arbitration Act, 1940, 
subject, however, to any conflicting provisions in the other Act. If 
the provisions of this Act dififer from those of the other Act, then the 
provisions, to that effect, of that other Act would override those of 
this Act. This Act, so far as its sections 6 (1), 7,12 and 37, are con¬ 
cerned, does not apply to a statutory arbitration. 

A statutory arbitration means an arbitration under the provisions 
of an Act other than the Arbitration Act, 1940. 

Under the Arbitration Act, 1940, arbitration is voluntary, and 
not compulsory. Parties may resort to it if they so desire to do. 
But arbitration may be made compulsory under the provisions 
of a statute, and, in that case, parties have to resort to it; that is 
compulsory arbitration, e.g. in the case settlement of disputes bet¬ 
ween capital and labour. 
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FORMS 

[Application under section 20 of the Arbitration Act, 1940.] 

Suit No. of 19 

In The High Coubt or Judioatueb at. 

Ordinary Original Civil Jurisdiction. 

In the Matter of the Arbitration Act, 
1940. 

and 

In the Matter of an Arbitration Agreement 
dated the day of 19 

Between 

A. B. (name, descripti<Hi and place of 
residence) 


and 

C. D. (name, 
residence) 


Plaintiff, 
description and place of 


Defendant, 


day of 19 


and 


'fhe petition of A. B. abovenamed sheweth :— 

1. By an agreement in writing dated the 

entered into by and between the plaintiff and the defendant abovenamed at 
(place where the agreement was entered into and signed) within the 

aforesaid jurisdiction, copy whereof is hereto annexed, it was agreed that the following 
matters in difference between the parties should be referred to the arbitration of 

(name, descrijition and place of residence of the arbitrator) 

(state mattr^rs of difference) 

2. Difference has arisen between the plaintiff and the defendant as to 
(state the nature of the difference) to which the said agreement applies. 

Your petitioner, therefore, prays for an 
order that the said agreement be filed. 

A. B. 

Plaintiff’s Attorney. 

I, of make oath (solemnly affirm) 

and say that the matters referred to in paragraphs to or of the 

foregoing petition are true to my knowledge. 

Sworn (solemnly affirmed) 

etc. A. B. 


[Notice under section 20 (3) of the Arbitration Act, 1940.] 

Suit No. of 19 . 

In The High Coubt of Judioatubb at. 

Ordinary Original Civil Jurisdiction. 

(Title) 

To 

C. D. 

the defendant abovenamed. 

Whereas the plaintiff abovenamed has on the day of 19 made 

an application which has been numbered and registered as Suit No. 
of 19 for an order that the arbitration agreement dated the day 

of 19 and entered into by and between the plaintiff and you the 

defendant be filed, you are hereby required under sub-sectito (3) of section 20 of the 
Arbitration Act, 1940, being served with this notice, to appear before the Court on 
the day of 19 at O’clock 

in the forenoon to show cause why the said agreement should not be filed. 

Dated 19 

Registrar 

Master 
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[Application for an order of reference under section 21 of the Arbitration Act, 1940.] 

Suit No. of 19 . 

In The High Court of Judicature at. 

Ordinary Original Civil Jurisdiction. 

In the Matter of the Arbitration Act, 1940 
and 

In the Matter of Suit No of 19 . 

A. B. 

V. 

C. D. 

(Title of Suit) 

The petition of A. B. and C. D. abovenamed sheweth ;— 

1. This suit is instituted for (state nature of claim). 

2. The matters in differencjB between the parties are (state matters of diflFer- 
enoe). 

3. The petitioners being all the parties interested have on the day of 

19 at within the jurisdiction aforesaid agreed (state 

nature of agreement) that the matters in difference between them shall be referred 
to the arbitration of (name, description and place of residence of the arbitrat^ or 
the mamier as to the appointment of arbitrator agreed upon between the parties). 

4. The petitioners therefore i)ray :— 

(a) that the aforesaid matters in difference be referred for determination to 
the arbitrator abovenamed ; 

(b) that the date within which the award is to be made be fixed. 

A. B. 

C. D. 

(Verification as in Form No. 1.) 

[Section 13 (b) of the Arbitration Act, 1940.] 

(Special Case) 

In The High Court of Judicature at. 

Ordinary Original Civil Jurisdiction. 

In the Matter of the Arbitration Act, 1940 
and 

In the Matter of an Arbitration Agreement 
dated the day of 19 . 

Between 

A. B. (name, description and place of 
residence) 

and 

C. D. (name, description and place of 
residence) 

or 

In the Matter of Suit No. of 19 . 

(Title of Suit). 

The following special case is stat^ for the opinion of the Court:— 

(state the facts concisely in numbered paragraphs.) 

The questions of law for the opinion of the Court are :— 

First, whether 
Secondly, whether 

X 

Y 

Dated the day of 19 

Arbitrators 

Umpire. 
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[Notiee under section 14 (3) of the Arbitration Act, 1940,] 


In the High Couet of Judicature at. 

Ordinary Original Civil Jurisdiction. 
(Title) 


Take notice that the 


Arbitrators have 


stated for the opinion of the Court a 


Umpire has 

special case, copy whereof is hereto annexed, and that the Court will proceed to pro¬ 
nounce its opinion thereon on the day of 19 . 

Dated this day of 19 . 

Registrar. 


[Notice under section 14 (2) of the Arbitration Act, 1940,] 

In The High Court of Judicature at. 

Ordinary Original Civil Jurisdiction. 

(Title) 

Take notice that the Award of the Arbitrator appointed in the matter of the 
abo^ ^^uit— this day been filed and that the Court will proceed to pro¬ 
nounce judgment on such Award on the day of 19 

Dated this day of 19 

Registrar. 

[Order of Reference under sections 20 (4) and 23 (1) of the Arbitration Act, 1940.] 

In The High Court of Judicature at. 

Ordinary Original Civil Jurisdiction. 

In the Matter of the Arbitration Act, 1940 
and 

In the Matter of an Arbitration Agreement 
dated the day of 19 

Between 

A. B. (state name, description and place 
of residence) 

and 

C. D. (state name, description and place 
of residence) 

or 

In the Matter of Suit No. of 19 

(Title of Suit) 

Upon reading the petition of verified by an 

affidavit of affirmed on the day of 19 and 

filed on the day of 19 and a notice dated the 

day of 19 , issued upon the filing of the said petition and 

an affidavit of of the due service thereof affirmed on the day of 

19 , both filed on the day of 19 and the Arbi¬ 
tration Agreement dated the day of 19 entered into by and bet¬ 
ween the plaintiff and the defendant and upon hearing counsel for the plaintiff 

counsel for the defendant it is ordered that the said agreement 
be filed And it is further ordered that the following matters in difference 

_ ajising in th is suit 

specified in the said agreement 

(state the matters in difference) be referred for 

determination to X and Y, or in case of difference of opinion between them to the 
determination of Z, who is hereby appointed to be Umpire And it is further ordered 
that the said arbitrators shall make and submit their award in writing together with 
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all proceedingB had, depoeitions recorded and exhibits filed before them on or before 
the day of 19 , and in case of difference of opinion 

between the said arbitrators as to the award they shall forthwith give notice of such 
difference to the said Umpire who shall make and submit his award in writing 
together with all proceedings had, depositions recorded and exhibits filed before him 
within the day of 19 And the parties are to be 

at liberty to apply from time to time as they may have occasion. 

Witness, etc. Registrar 

Master 


[Order for appointment of new Arbitrator or Umpire under sections 8 (2) and 12 of the 

Arbitration Act^ 1940.] 

Upon reading on the part of (name of petitioner) a notice dated the 

day of 19 from his attorney or from the said petitioner 

to the respondent abovenamed and his attorney and an 

affidavit of of the due servi(*e thereof afl&rmed on the d^ of 

19 and an affidavit of af&rmed oir the 

day of 10 all filed on the day of 19 . 

And upon hearing counsel for the petitioner and counsel for 

.1 1 A j 1 Arbitration Agroomf)nt dated the day 

the respondent : And whereas by an — ----—-- ^ 


of 


19 


order dated the day of 

jy (state terms of the agreement or order of reference relat¬ 

ing to the matter and failure to appoint or death, refusal, etc., of arbitrator or 
umpire). It is ordered that Z be appointed in the place of X deceased (or as the 
case may be) to act as arbitrator with Y, the surviving arbitrators under the said 

or Z be appointed to act as Umpire And it is further ordered that 
award of the said Aibitiat(jr.s ^ade and submitted in writing on or before 


day of 
Witness etc. 


Umpire 


the 

the 


19. 


Registrar 

Master 


Form of Award 


Whereas in pursuance of an 
day of 19 


(Title) 

agreement in writing, dated 


the 


order of reference made herein on 

and made , , ,, 

between the 


’ the following matters in difference 
the said A. B. and C. D. have referred to me X. 


named A. B. andC. D., 
matters in difference between them concerning : 


namely. 


(state matters in difference) 

/have been referred to me for determination/ 


above- 
Y. the 


Now, I, the said X. Y., having duly considered the matters submitted to me^ 
do hereby make my award as follows :— 

I award— 


(1) that 

(2) that 


19 , 


Dated the 


day of 


(Signed) X. Y. 
Arbitrator. 





CHAPTER XXVII 
LAW OF MORTGAGES 


What Is a Mortgage ? 

Fisher defines a mortgage as a “security upon property for the performance of an 
engagement”. There is somebody to transfer the interest, and somebody to receive, 
at least temporarily, the transfer or possession of the property or some title deeds to 
the property, if not the property. 

Under Sec. 58 (a) of the Transfer of Property Act, a mortgage is defined as a 
“transfer of an interest in specific immovable property, for the purpose of securing 
the payment of money advanced or to be advanced by way of loan, an existing or 
future debt or the performance of an engagement which may give rise to a pecuniary 
liability.” (See also Vasudev v. Bhau, 21 Bom. 528.) 

Implications of a Mortgage 

A mortgage involves the transfer of the interest of the owner of some property 
in that property to another person as a protection to him for the fulfilment of an 
obligation. If the obligation is not satisfied, the other party, i.e. the person to 
whom the interest in the property is transferred, can have recourse against the pro¬ 
perty for the fulfilment of his claim against the creator of the mortgage. The 
person transfering the interest is called the ‘mortgagor’ ; and the person to whom the 
interest is so transferred is called the ‘mortgagee’. The transaction itsell* is called 
a ‘mortgage’ or a ‘mortgage transaction’. 

MORTGAGE DISTINGUISHED FROM ANALOGOUS TRANSACTIONS 

What is a Charge ? 

Mortgage and Charge Distinguished 

In a charge a right to satisfy the amount of the debt out of some property, i.e.j 
the property charged, is created. In a mortgage, there is a transfer of interest in 
the property, and, therefore, a transferee of the property after the creation of the 
mortgage, does not get free from the mortgage (which prevails and holds good against 
such transferee), even If he took the property without any knowledge of the mort¬ 
gage. But the subsequent transferee of property merely charged (and not mort¬ 
gaged) does get free from the charge^ if he took without any knowledge of the existence 
of the charge ; but if he took with such notice or if he took it as a mere volunteer 
(without consideration), then he does not get the property free from the charge. 
(Kisonlal v. Gangaram, 13 All. 25.) 

[Section 100 of the Transfer of Property Act defines a charge thus : “Where 
an immovable property of one person is, by an act of the parties or by operation of 
the Law, made security for payment of money to another, and the transaction does 
not amount to a mortgage, the latter person is said to have a charge on the pro¬ 
perty.”] 

A mortgage is for a debt ; but a charge does not necessarily signify or imply a 
debt. 

A charge may be created in perpetuity ; but a mortgage is for a stipulated period. 

Whereas a charge does not require the formality of attestation by two wit- 
nesses, a mortgage does require attestation by two witnesses. 

“Mortgage” distinguished from “A Covenant not to Alienate” 

A mortgage necessarily involves a transfer of interest in specific property; 
but a covenant against alienation of property does not involve a transfer of interest. 
It is a mere covenant by which the person undertakes not to alienate the property 
and not a mortgage. (Najimulla v. Nasir, 7 Cal. 196.) 
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‘‘Mortgage” distinguished from ‘‘Sale with the obligation of the Buyer to retransfer” 

In a mortgage there is a security for a debt. But in a “sale with the obligation 
of the buyer to reconvey’' the property, there is not any relation of debtor and credi¬ 
tor ; and the seller has transferred away all the rights of his in the property to the 
buyer^ subject only to the condition that the buyer may have to reconvey to the seller 
who has the qualified right of repurchase. The real nature of the transaction de¬ 
pends upon the intention of the parties. (Bapuji v. Sanavaraji, 1878, 2 Bom. 231 ; 
Abdul Latif v. Gani, 1939, A. C. 730 ; Kasturchand v. Jakhia, 1916, 40 Bom. 74.) 

Effect of Agreement to Mortgage 

In England, according to the law there, an agreement to create a mortgage 
amounts to an equitable mortgage. But according to our law in India^ an agreement 
to mortgage property is a bare agreement to mortgage, and does not amount to an 
equitable mortgage. (Maneklal v. Saraspur Manufacturing Co., 29 Bom. L. R. 253.) 
There is only a personal obligation (Hukumchand v. Radha Kishan, 1930, 34 Cal. 
W. N. 506), for which specific performance is not allowed. (Western Waggon & 
Property Go. v. West, 1892, 1 Ch. 281.) The remedy in case of breach of the agree¬ 
ment is damages. (Jaidayal v. Sahi, 1890, 17 Cal. 432 ; Datubhai v. Abubaker, 12 
Bom. 242.) 

Requisites of Valid Mortgage 

No particular form of words is required in the mortgage deed. But there 
must be a definite and sufficient Intention clearly expressed and communicated that 
the debtor gives a security. Mutuality of remedies of the mortgagor and mortgagee 
is an essential of a mortgage. (Howard v. Harris, 2 W. & T. Leading Cases 11.) 
The right created by the transfer of interest is accessory to the right to recover the 
debt. (Chetti Gaundan v. Pillai, 1864, 2 Mad. H. C. 51, 54.) 

Excepting an equitable mortgage, the mortgage can be effected by a registered 
deed signed by the mortgagor and attested by at least two witnesses if the sum secured 
Is one hundred rupees or more. But if the amount secured is less than Rs. 100, tlie 
mortgage can be efTected by a registered deed attested by at least two witnesses, or 
by a delivery of possession (unless the mortgage is a simple mortgage). 

If the deed is not attested, there can be neither a mortgage, nor a charge. (Pat¬ 
ter V. Samad, 31 Mad. 337.) But an invalidly attested deed can be brought in 
evidence of the personal covenant to pay. (Pulaka v. Thiruthipali, 32 Mad. 410 ; 
Vani V. Bani, 20 Bom. 553). Till it is registered, a mortgage cannot be regarded as 
complete ; and it does take effect only from the date of its execution. “The real 
meaning of the parties which the transaction discloses is more important than the 
form of expression. (Parsand v. Babooee, 1856, 6 M. I. A. 393, 411.) 

WHAT CAN BE MORTGAGED ? 

Can movables be mortgaged or hypothecated ? 

According to the Transfer of Property Act, interest in specific immovable pro¬ 
perty alone can be mortgaged ; mere personal rights cannot be mortgaged. 

Under the Transfer of Property Act, there is no provision regarding mortgage 
of movable property. The term “mortgage” is, strictly speaking, applied with refer¬ 
ence to immovable property. But broadly speaking, a mortgage can be effected of 
movable property also. It can be made even of future property, or property not 
yet in existence. It is, in such a case, an agreement to mortgage future movable 
property. (Misrilal v. Mazhar, 13 Cal. 262). But in such a case, i.e., where the mort¬ 
gagee has not the possession of the mortgaged property, a subsequent transfer with 
possession of the property gives the transferee a stronger title so as to defeat the 
title of the mortgagee without possession, provided the subsequent transferee took 
the transfer without notice of the previous title. (Co-operative Hindustan Bank v. 
.'Surendra, 36 Cal. W. N. 263.) 
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Mortgages of movables can be made by mere parol; a writing is not obligatory. 
(Teilram v. D’Mello, 18 Bom. L. R. 587.) The mortgagor transfers the property in 
the goods (from the transferor) to the transferee, from the time of the loan, advance 
or the payment of the price. (Tehilram v. D’Mellow, 18 Bom. L. R. 587). 

Personal estates, chosea in action, hereditaments, contingent, expectant or 
vested estates, can also be mortgaged. But the separate estate of a married woman 
without power of anticipation, charity estates, profits of an ecclesiastical benefice, 
cannot be mortgaged. Calls on shares can be mortgaged, under the Companies 
Act. 

‘‘Mortgage” and “Hypothecation” 

We have considered the implications of the term “mortgage.” Now what is 
“hypothecation?” Hypothecation invoives a transaction in which money is lent, with 
the condition of repayment against the property, 

(1) Mortgage may be of immovables or movables ; hypothecation is of 

movables. 

(2) In a mortgage there is an assignment of interest in specific property. But 

in hypothecation there is not an assignment of interest, but only 
the obligation to repay the money against the specific proijerty. 

Who can be a Mortgagee? 

Any j)erson who can hold i)roperty, and be transferee of property or of aii 
interest in property, can bo a mortgagee, though ho may otherwise bo incompetent, 
under the Contract Act to contract^ So even a minor can be a mortgagee. (Chariar 
V. Shrinivasa, 40 Mad. 308 ; Thakur v. Putli, 5 Lah. 317.) 

Mortgage Money 

Under Sec. 58 (a), mortgage money means the principal money and interest 
thereon, for the repayment of which, the security is given. 

Distinction between Mortgage and Pledge 

In a pledge, there is a transfer of possession of the goods from the owner to the 
pledgee. In a mortgage of movables—^hypothecation—there is no delivery, to the 
hypothecatee. Pledge can only be of goods ; but mortgage may be of movables as 
aiso immovables. 

DIFFERENT KINDS OF MORTGAGES 

The following arc the different types of mortgages:— 

(1) Simple Mortgage ; 

(2) Mortgage by way of Conditional Sale; 

(3) Usufructuary Mortgage ; 

(4) English Mortgage ; 

(5) Mortgage by deposit of title deeds ; 

(6) Equitable Mortgage ; 
and (7) Anomalous Mortgage. 

Simple Mortgage [Sec. 58 (b) Transfer of Property Act] 

A simple mortgage is a mortgage in which the borrower, i.e., the mortgagor, 
does not convey the mortgaged property to the lender (mortgagee) but* while retaining 
tl^e possession with himself, gives a covenant to be personally liable to pay the bor¬ 
rowed money took, with interest thereon at the agreed rate ; and, in case of his failure 
to do so, tto mortgagee would be entitled to have the property sold away, by a decree 
of the Court, in a suit, and to get paid out of the sale proceeds the amount due to him 
as principal and interest. The mortgagee, in such a case, is called a simple itnortgagee. 
If the simple mortgagee does nOt want to sue fOT a decree for sale of the property , 
he can sue the mortgagor for a decree for the recovery of the amount lent by him, 
together with the interest thereon, and the costs of the suit. But he cannot get any 
payment out of the rents and fruits of the mortgaged property ; nor can he sue for 
foreclosure, Y.e., to get the property permanently in his ovu legal right. 
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Mortgage by way of Conditional Sale [Sec. 58 (c) of Transfer of Property Act] 

A mortgage by way of conditional sale of property is a mortgage in which there is 
an ostensible sale of the mortgagor’s property to the lender (mortgagee) in considera¬ 
tion of the loan by the mortgagee to the mortgagor. The property is conveyed to 
the lender. Upon the repayment of the mortgage money, the mortgagor is en¬ 
titled to a reconveyance of the property. If the mortgage money is not repaid at 
the agreed date, the sale will become absolute upon the mortgagee applying to the 
Court, and getting a decree in his favour, because the right to redeem is then lost. 
The condition—that on default of paj^ent the sale shall become absolute, or 
that on repayment the sale shall become void ; or that the buyer shall retransfer 
the property to the seller on repayment of the mortgage money— must be embodied 
in the mortgage deed. 

The mortgage by conditional sale is known in Bombay as Gahan Lahan mort¬ 
gage ; in Bengal it is called Bai-bil-Wafa or Kut-kubala or “conditional bill of 
sale.” In Madras it is known as Mudatakriyan. In Bombay, the Gahan Lahan 
mortgage is redeemable though the date of repayment has passed, because the princi¬ 
ple “Once a mortgage, always a mortgage” has been applied to the transaction. 
(Bapuji V. S^mavarji, 2 Bom. 231.) 

Under section 67 of the Transler of Property Act, a mortgagee by conditional 

sale can sue for foreclosure, but not for sale of the mortgaged property. By fore¬ 
closure the conditional sale becomes absolute. 

A mortgage by conditional sale must be distinguished from 'a sale with a right of 
repurchase.* 

Both transactions are similar, but there k difference between the two. Whereas 
a mortgage by conditional side is only an ostensible sale, a sale with a right of repur¬ 
chase is an out-and-out sale. To determine whether a transaction is a mortgage or 
a sale with right to repurchase we have to turn to the intention of the parties. The 
Court will not be guided by the mere form of the transaction but by the true intention 
of the parties to the transaction. 

Unless there is a debt, the transaction is not a mortgage. (Alderson v. White, 
2 D. & J. 97.) If the transaction amounts to a mortgage by conditional sale, it 
must be really such, and not merely in such form ; moreover the whole mortgage 
transaction should be effected through one document only. Moreover in a mortgage 
the mortgagor can redeem the property though the date at which the mortgage money 
was to be repaid has passed ; but in a sale with a right of repurchase the right to 
have the repurchase is lost, once the time of repayment has passed. 

Usufructuary Mortgage [Sec. 58 (d). Transfer of Property Act] 

A usufructuary mortgage is one in which the mortgagor delivers or agrees to 
deliver possession of the mortgaged property to the mortgagee, and allows it to 
remain with the mortgagee, till the mortgagor repays the mortgage money; it is of the 
essence of such mortgage, as its very name suggests, that the rents, fruits and yields 
of the property go to the mortgagee as and by way of interest on the mortgage sum or 
In lieu of such Interest and /or the repayment or partial repayment of or towards the 
principal sum. The mortgagee, in such a case, is called a usufructuary mortgagee. 

In the absence of a personal covenant for payment of the mortgage money, the 
usufructuary mortgagee cannot sue the mortgagor for payment of the mortgage 
money ; nor can he sue for the sale or foreclosure of the mortgaged property. His 
remedy is that of remaining in possession, as usufructuary mortgagee, till the amount 
payable to him gets fully paid out of the rents, profits or yields of the property. 

What are known as “zarpeshgl” leases can be differentiated from usufructuary 
mortgages. Unless really intended as security for the debt [in which case these 
are mortgages (23 I. A. 158)], these leases are in the nature of debts or loans for a 
premium—^leases granted on a sum advanced. The lessor is given the power of 
redemption. 
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Uadarawara Mortgages 

These are mortgages (prevailing in Kanara) in wliich the mortgagee is in posses¬ 
sion of the property and takes the rents and profits of the property instead of interest. 
The mortgagor has a right to redeem. Foreclosure is not allowed. 

Ottl Mortgages 

These are mortgages in wliich redemption cannot take place unless twelve years 
have lapsed since execution, unless there is an agreement to the contrary. (Shok- 
hara v. Rau, 1879, 2 Mad. 193.) 

English Mortgage [Sec. 58 (e) Transfer of Property Act] 

When the mortgage debt has been agreed to be satisfied, at a specified date, and 
the mortgage property is transferred absolutely to the mortgagee, subject to the con¬ 
dition that the property shall be reconveyed to the mortgagor upon the repayment of 
the mortgage money, the mortgage is called an English mortgage. The mortgagee 
can sue the mortgagor for the recovery of the mortgage money. The English mort¬ 
gagee cannot sue for foreclosure but can sue for a decree for sale. 

An English mortgage differs from a mortgage by conditional sale, in that (1) 
whereas in an English mortgage the money has to be r epaid by a specified date, there 
is no such stipulation in a mortgage by eouditioual sale, and (2) while in an English 
mortgage the mortgagee can enter into jjossession of the mortgaged property upon 
the execution of the mortgage deed, in a mortgage by conditional sale it is not neces¬ 
sarily so. (Slu’inath v. Khetar, 10 Cal. 693.) 

Mortgage by Deposit of Title-Deeds [Sec. 58 (f), Transfer of Property Act] 

It is a mortgage in which the mortgagor delivers to the mortgageo or to Ids 
agent documents of title to immovable property which is mortgagtxl by him. It is a 
mortgage by a simple deposit of title deeds, without any transfer of t he property. But 
the intention must be that of creating a mortgage of the property, the title deeds of 
which are depositf^d with the lender or his agent. Such a mortgage can be created 
in the towms of Calcutta, Bombay, j\ladras, and any other town so specified by the 
Provincial Government. 

A mortgage by deposit of title deeds is a kind of equitable mortgage. 

A mortgage by deposit of title deeds does not require any writing or registration , 
unless the parties have prepared a mortgage contract (in which case it niustb e 
registered—Vernon v. Barccl, 1 Eden. 113.) 

An equitable mortgagee cannot sue for foreclosure, though he can sue for a decree 
for sale. A suit for the mortgage money can only be brought if there is a personal 
covenant to repay. 

Equitable Mortgage 

An equitable mortgage is one which is implied from the nature of the transaction. 

An equitable mortgage may arise (1) by deposit of title deeds ; or (2) by a mortgage 
of the equity of redemi)tion of mortgage ; or (3) in English law only (but not in India) 
by an agreement to create a mortgage. In Indian Law, an agreement to create a 
mortgage creates neither a mortgage nor a charge, but only a personal obligation. 

Anomalous Mortgage [Sdl:. 58 (g), Transfer of Property Act] 

All anomalous mortgage is a mortgage which is other than a simple mortgage, 
a mortgage by conditional sale, a usufructuary mortgage, an English mortgage, a 
mortgage by deposit of title deeds or an equitable mortgage. 

Stock Mortgage 

It is a mortgage for which the lender has not paid the loan amount in cash, 
but in securities—by transfer at market value at date of delivery, with an arrange¬ 
ment that the borrower shall return the mortgage money in the form of similar 
securities. 
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Legal Mortgage 

It is a mortgage other than an equitable mortgage. 

Sub-Mortgage or Derivative Mortgage 

When the mortgagee mortgages a portion of the property (secured in his favour) 
to some other person or persons, siieh mortgage by the mortgagee is called a 
Bub-mortgage. (Muthu v. Chetty, 1897, 20 Mad. 35.) 

Covenants in Mortgages 

Such covenants as the parties to the mortgage think fit, looking to the usages 
where the mortgage is executed, may be included as express covenants. 

Under section 65 of the Transfer of Property Act, the following are, in the 
absence of a contract to the contrary^ implied covenants :— 

(1) That the mortgagor does really possess the interest which he transfers to 
the mortgagee, and that he has the right to transfer the same. 

(2) That the mortgagor will protect and defend his title to the property, and, 
where the mortgagee is in possession of the mortgage property the mortgagor will 
enable him to defend tlic mortgagor’s title. 

(3) That the mortgagor will, if and as long as the mortgageei is not in posses¬ 
sion of the property, pay all public charges in respect of the property ; but this does 
not imply that all public; (;harges before the commcuicc^ment of the mortgage have 
been paid. If the mortgagor transfers the eqviit}^ of rc^demption {i.e., the advantage 
allowed him to redeem the property) to a third party, then this implied covenant does 
not continue. (Balkrishna v. Vishvanath, 19 Bom. 528.) 

(4) That if the mortgage is a second or subsequent mortgage, the mortgagor 
will pay the interest on each of the prior mortgages punctually and regularly, and 
will at the proper time pay the amounts due on such prior mortgages. 

(5) That if the mortgaged property is a lease, tlie rent payable by the mort¬ 
gagor must have been duly paid till the date of the commencement of the mortgage. 
As long as the mortgage lasts and the mortgagee is not in possession of the 
mortgaged property, the mortgagor shall pay the rent under the lease, and if the list 
gets renewed he shall perform the conditions of the same. He shall abide by all 
the conditions and observe the contracts by which the lessee is bound, and shall 
indemnify the mortgagee against all claims by reason of non-payment of the rents 
or non-observance of the conditions or contracts. 

Priority of Mortgages [Secs. 48 and 79 of Transfer of Property Act] 

Under section 48 of the Transfer of Property Act, each right created by mort¬ 
gage of the property concerned shall, subject to a contract or express stipulation or 
reservation to the contrary, rank in the order of time in which it is created, so far as 
legal mortgages are concerned. On the other hand, an equitable mortgage, e.g., 
by deposit of title deeds, or transfer in blank of shares in a Company, can be defeated 
by a legal mortgage of even a later date. 

Even in the case of legal mortgages, a subsequent legal mortgage can have 
priority of a mortgage of a prior date, if it is proved that the prior legal mortgagee 
allowed the subsequent legal mortgage to be made through his fraud, misrepresentation 
or gross negligence. (Radcliffe’a case, 6 Ch. A. C. 852 ; Oliver v. Henton, 1899, 2 Ch. 
455.) 

Under section 79 of the Transfer of Property Act, if a mortgage to secure further 
advances, the performance of an engagement or the balance of a running account, 
expresses the maximum amount which is to be secured thereby, a subsequent 
mortgage of the same property shall, if made with the knowledge 
of the prior mortgage, be postponed to the prior mortgage in respect of all 
advances and debts not exceeding the maximum amount though made or allowed 
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with notice of the subsequent mortgage. In England, on the other hand the rule In 
Hopkinson v. Rolt, 9 H. L. 540, applies, under which the first mortgagee \/ho made 
a further advance, with knowledge of subsequent mortgage, will not have priority 
(over the subsequent mortgagee) in respect of such further advances. In India this 
rule does not apply ; but Sec. 79 (given already) applies, so as to give priority to the 
first mortgagee. 

As regards equitable mortgages inter se, the rule is that the prior in time is the 
stronger in legal right (qui jynor est tempore potior cat jure), unless there is gross 
negligence on the part of the prior equitable mortgagee, e.g., allowing the title deeds to 
be taken back or kept by the mortgagor. In the case of gross negligence of the 
mortgagee, if the mortgagor creates another mortgage—even equitable—the second 
equitable mortgagee will have priority over the first or earlier mortgagee. (Forrant v. 
Yorkshire Bank, 43 Ch. 1). 182). 

As between a legal mortgagee and an equitable mortgagee, the legal mortgagee 
even of a subsequent date will have priority over a prior equitable mortgagee, pro¬ 
vided the legal mortgagee took the mortgjige without knowledge of the prior equitable 
mortgage ; but if he took it with knowledge of the prior equitable mortgage, the legal 
mortgagee can have no such priority. Notice of the prior equitable mortgage may 
even bo constructive, e.g.^ wfiore tlie legal mortgagee is bound by such notice by reason 
of his failure to make proper inquiries as to the title deeds of the mortgage property 
(Hewitt V. Lossemore, 9 Hare, 466). 

Rights of Mortgagors 

The following are the rights of mortgagors :— 

(1) The right to redeem at any time after the principal money has become 

due on the mortgage, if the right has not been put an end to by a decree 
of the Court or by act of the parties. The maxim is : Once a mort^ 
gage, always a mortgage. That means that the mortgage is only 
a mortgage ; axid it iti one of the rights of the mortgagor to pay back 
the meat gage money and free the property from the mortgage. (Nokes 
V. Rico, i902, A. 0. 24). 

Since the mortgagor is allowed by the Court to pay back the mortgage money 
oven after the time for payment has passed, the right of the mortgagor to redeem the 
property is called the equity of redemption. 

The right of redemption cannot be taken away, restricted oi fettered up by any 
condition or provision to that effect; any such stipulation will be regarded as void, 
for there can be no clog on the ‘equity of redemption’—the ‘right of redemption’. A 
stipulation whereby, for failure to repay the mortgage amount at the due date, 
the right of redemption has to bo postponed for a particular period of time, is void- 
(8herkhan v. Dayal, 49 1. A. 60). 

(2) He has the right to accessions. If there is any accession to the mortgaged 

property, during the term and continuance of the mortgage, while the 
mortgagee is in possession, the accession shall, upon redemption 
by the mortgagor, go to the mortgagor, and not to the mortgagee. 
But if the accession was acquired at the expense of the mortgagee, the 
mortgagee can claim such expenditure from the mortgagor if the 
latter wants the accession which is caf>able of being enjoyed separately 
from the mortgaged property. But if the accession is such that it 
cannot be enjoyed separately from the property, the accession must be 
given up with the property, unless the accession was made for preserva¬ 
tion of the projierty from loss, sale or forfeiture, or was made with con¬ 
sent, in which case the mortgagor will have to pay for the expenditure. 

(3) Right to improvement executed on the mortgaged property. If, while 

the mortgagee is in possession of the mortgaged property, he makes 
improvements on the property, with his own money, the moitgagOTi^ 
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and not the mortgagee, shall be entitled to the improvement /s, upon 

rodomptioii by the mortgagor, unless such improvement was neces¬ 
sary for the very preservation of the property or unless it was made in 
consequence of a lawful order by a lawful authority or pubhc servant. 
(Sect. 63A of the Transfer of Property Act.) 

(4) The right to inspection and copies of documents. The mortgagor can, 

at his own cost, have inspection and copies of documents relating to 
the property, in charge of the mortgagee, as long as the right of re¬ 
demption is not lost, 

(5) The right to deposit in Court the mortgage money. The mortgagor, 

or any person entitled to institute a redemption suit, can at any time 
after the mortgage money has become due payai)lc and before the suit 
for redomptioii becomes barred, deposit in Court the mortgage amount 
towards the account of the mortgagee. T\m Court will then give notice 
(of the deposit) to the mortgagee who can go to the Court and take the 
money from there ; if he takes the money, ho will be deemed to have 
taken it in full satisfaction of his claim, i.e. the mortgage amount. If 
the deposit was of the proper amount, then the mortgagee cannot claim 
any interest after the date of the service of notice on the mortgagee that 
the amount can be taken from the Court where it is deposited. The 
mortgagee must give up in Court all the documents re : the mortgage. 

Partial Redemption [Secs. 60 and 67 of the Transfer of Property Act.] 

Under section 60 of the Transfer of Property Act, a person interested in a share 
only of the mortgaged property cannot redeem his own share only of the mortgaged 
property on payment of a proportionate part of the amount rcrnaiiiing due ou the 
mortgage, except when the mortgagee, has, or, if there are more mortgagees than one, 
then all such mortgagees have acquired in whole or in part the share of a mortgagor 
because the mortgage debt is one and indivisible. So also under section 07 of the 
Transfer of Property Act, a person interested in part only of the mortgage moiuvy 
cannot bring a suit regarding the corresponding ]:)ortion of the property, unless the 
mortgagees have, with the assent of the mortgagor, severed their interests in the 
mortgage property. 

The person entitled to redeem the mortgage must redeem wholly. Partial re¬ 
demption is, as a rule, not allowed. Where, however, the interests of the mortgagees 
are, with the consent of the mortgagor, severed, partial redemption by the mortgagor 
can validly take place. Secondly, where the equity of redemption in a portion of the 
mortgaged property becomes vested in the mortgagee himself, partial redemption by 
proportionate payment by the mortgagor is allowed. But when the equity of 
redemption is vested in one of the mortgagees, the mortgagor can only redeem 
wholly, and not partially. (Narayan v. Ganpat, 21 Bom. 620). 

Can there be a Clog on the Right (Equity) of Redemption ? 

There can be no clog on the equity of redemption. Just as the mortgagee has 
the right of foreclosure, the right of sale, the right to sue on tlie personal covenant for 
repayment, so also does the mortgagor possess the right or the equity of redemption, 
i.e., the right, even later, to pay up the mortgage amount and to free the property 
from the mortgage tie. Any covenant trying to restrict, postpone, or take away, 
the equity of redemption, is void, as being a clog on the equity or the right of redemp¬ 
tion. (Nokes V. Rice, 1902, A. C. 24). Since the maxim is : Once a mortgage, 
always a mortgage, the mortgagor can pay up the mortgage amount even after the 
date for redemption or repayment of the mortgage money has passed. This equity 
of redemption can bo exercised by the mortgagoi-, free from all restrictions. This is 
the meaning of saying that there can be no clog on the right of redemption. A stipu¬ 
lation whereby for failure of the mortgagor to repay the mortgage money at the due 
date the right of redemption has to be put off for a specified period of time is void. 
(Sherkhan v. Dayal 491. A. 60). 
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Persons who can redeem Mortgages [Secs. 91,92, 94, 95] 

Subrogation 

The mortgagor, and all other persons interested in the property mortgaged and 
in the right of redemption, can redeem the mortgaged property. A creditor of the 
mortgagor who has, in an administration suit against the mortgagor, obtained a 
decree for sale of the mortgaged property, can redeem it. Any surety for the debt 
can redeem the property. (Sec. 91 of the Transfer of Property Act). When any 
of these persons, other than the mortgagor, redeems the mortgaged property, or when 
a co-mortgagor redeems the mortgaged property, he acquires, or is subrogated to, 
all the rights which the mortgagee had against the mortgagor. This is called sub¬ 
rogation. A person who lends money for redemption is also entitled to subrogation, 
if the contract so provides. (Sec. 92 of the Transfer of Property Act). The right of 
subrogation can only be claimed if the mortgage has been redeemed in full. When a 
co-mortgagor redeems a mortgage, he can claim the mortgage amount and also the 
co.sts of redemption of the mortgage. (Sec. 95). 

The maxim is ; Redeem up, and foreclose down ; and on this maxim are based 
sections 92 and 94 of the Transfer of Property Act. A person who advances money 
for enabling the redemption of a mortgage is subrogated to the rights of the mortgagee, 
if the contract so provides. This is redeeming up. And section 94 of the Transfer 
of Property Act is based on the maxim : Foreclose down. Where the property is 
mortgaged to successive mortgagees for successive debts, a mesne mortgagee can 
claim the same rights against the mortgagees taking after liim as he has against the 
mortgagor. To get all the rights in the mortgaged property, the subsequent mort¬ 
gagee must pay off all the prior mortgagees, ^.e., all who are before him or above him. 
This is redeeming up. As regards foreclosure, those who are prior mortgagees can 
foreclose as against those who are subsequent to them, i.c., down them. That is 
foreclosing down. 

Rights of Mortgagee 

The rights of mortgagee are (1) rights before the date of repayment, and (2) rights 
after the date of repayment. 

(1) Rights before the date of repayment are as follows :— 

(a) I'll at of spending money necessary for the protection and preservation 
of the property from loss, destruction, forfeiture or sale. 

(1)) That of supporting the title of the mortgagor to the property, and to 
spend money therefor. 

(c) That of spending money for keeping his own title. 

(d) That of rencAval of the lease of the property, in case of the mortgage 

being a leasehold. He can claim the amount spent by him in renewing 
the lease, and can add that amount to the mortgage debt. (Damodar 
V. Vamanrao, 9 Bom. 437). 

(e) That unless there is a contract to the contrary, the mortgagee can add 

the money (spent by him under any of the above matters) to the princi¬ 
pal money, and charge interest at the rate chargeable on the principal 
money, or, if no rate is fixed on the principal amount, then at 9 per 
cent, per annum. (Section 72 of the Transfer of Property Act). 

As regards the expenses of management of the property and collection of rents, 
the mortgagee cannot add the same to the mortgage debt; but he can deduct the 
amount of these expenses in the account of the money received by him. (Sec. 76 of 
the Transfer of Property Act.) 

He can insure the property. He can claim the amount of the premia of insurance 
and can charge interest thereon at the same rate as on the principal. But when the 
mortgagor has already insured the property up to the amount allowed by the mort¬ 
gage deed, or, if the mortgage deed is silent on the point, the amount equal to two- 
thirds the amount required, in case of total destruction, to have the property 
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reinstated, the mortgagee cannot and should not insure. When the mortgagor has 
not insured to the said amount, i.e., the amount just stated in this paragraph, the 
mortgagee can insure up to the amount allowed by the deed or upto two-thirds the 
amount payable in case of total destruction. He should not insure to an amount 
exceeding the said amount. 

(2) The Rights of the Mortgagee after the date of repayment are as follows :— 

(a) The right to sue for the sale of the mortgage property or even for fore¬ 

closure where the same is allowed ; and wherever there is a covenant 
to pay the mortgage money, a suit for the enforcement of the personal 
. covenant to pay the money can lie. An equitable mortgagee has no 
right to foreclose ; nor can a simple mortgagee do so. A mortgagee 
by conditional sale can foreclose ; but he cannot sue for the money 
or for sale of the property. A usufructuary mortgagee cannot sue 
for foreclosure ; nor can he sue for sale of the property ; he has to wait 
and satisfy his claim by having the yields of the property. (Secs. 67 
and 68 of the Transfer of Property Act). Under sect. 68 of the Trans¬ 
fer of Property Act, a mortgagee can sue for the mortgage money, if 
there is a covenant to pay the mortgage money, or if the mortgage 
security is found insufficient for the repayment of the money and the 
mortgagor has not paid the amount of the deficiency in sjiite of notice 
to him to pay, or if the mortgagor has wrongfully deprived the mort¬ 
gagee of the property mortgaged, or if the mortgagor does not give or 
procure possession to the mortgagee. When the mortgagee discovers 
that the mortgage property is property over which the mortgagee could 
have no legal right, he can sue for the money, even before the date of 
repayment. (26 Bom. 241). 

(b) He is entitled to the benefit of accession, subject to sec. 63. (See undt'T 

the heading RIGHTS OF MORTGAGOR). 

(c) The mortgagee can pay of! the amounts due to prior mortgagees, and then 

add that amount (so paid) to the mortgage debt due to him. (Sec. 74). 

(d) Subject to the provisions of Sec. 69 of the Transfer of Property Act, i.e., 

in the case's only under Sec. 69, mentioned hereafter, in a separate 
note, under the heading : Cases in which the Mortgagee can sell 
the Property without Intervention of the Court. 

A mortgagee, it may bo noted, can appoint a Receiver of the income of the 
property (Sec. 69A), in cases in which he can sell under Sec. 69, i.e. sell without 
intervention or sanction of the Court. Under Sec. 73 ho can claim the surplus in 
e sale proceeds, where the mortgage property is sold aw ay for arrears of land reve¬ 
nue or 18 acquired compulsorily. 

Cases In which Mortgagee can sell the Mortgaged Property without Intervention of the 
Court [Sec. 69, Transfer of Property Act.] 

A mortgagee can sell the mortgaged property without any intervention of the 
Court, upon default by the debtor to repay the mortgage amount, in any of the 

following cases. j 

(1) When the mortgage is an English mortgage, in which neither the mort¬ 

gagee nor the mortgagor is a Hindu, Mahomedan or Buddhist, or a 
member of any race, sect, tribe or class, specified in this behalf by the 
State Government with the sanction of the Central Government. 

(2) When the mortgagee is allowed under the mortgage instrument to sell the 

mortgaged property without the intervention of the Court, and the 

property or any part thereof was on the date of the execution of the mort¬ 
gage, situated within the town of Calcutta, Madras or Bombay, or any 
other town or area which the Government may, by notification in the 
Gazette, declue to be the area for this purpose. 
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Where the mortgagee is the Government, and the mortgage instrument gives 
the power to sell without intervention of the Court, such sale is allowed. 

The mortgagee cannot sell the property without the intervention of the Court, 
unless ;— 

(a) there has been a default of payment of the principal money for three 

months after service of the notice on the mortgagor requiring him to pay 
up the principal; or 

(b) some interest under the mortgage amounting to at least Rs, 500 is in arrear 

and has remained unpaid for three months after it became due. 

Duties and Liabilities of Mortgagee in Possession [Sec. 76 of Transfer of Property 
Act]. The following are the duties of a mortgagee in possession :— 

(1) He must manage the mortgaged property as a man of ordinary prudence 

would manage his own property. 

(2) He must do his best to collect^ in a proper and lawful manner, the rents, 

yields and profits of the mortgaged property ; and he is liable for, and 
must account for, not only what he has actually collected, but also 
what he could have collected had there been no wilful default on hia 
part. (Parkinson v. Harnbury, 2 H. L. 1.) He is responsible for damage 
caused by the gross negligence of his agent. (Union Bank v. Ingram, 
16 Ch. D. 53.) 

(3) He must pay out of the income of the property all revenue due to the 

Government, and must pay all other public charges resulting during 
the possession of the property. He must pay all arrears of rent ; in 
default of payment of the same the pro]ierty ma}^ be summarily sold. 

(4) He must execute such necessary repairs to the property as can be paid 

for out of the balance of rents and profits of the property after deducting 
what he paid for interest and the revenue due to government, public 
charges and rent. 

(5) He must not commit waste ; nor allow any one else to do so. He must 

prevent waste. 

(6) When the property is insured, and for any loss ho has been paid by the 

insurer, ho must utilise the money in re-instating the ju'oporty, or 
at the dictate of the mortgagor, in payment of the mortgage debt or 
towards diminution of the mortgage amount. 

(7) He must keep proper accounts of all sums received and spent by him as 

mortgagee. The mortgagor can ask for copies of such accounts duly 
supported by vouchers, provided the (mortgagor) tenders payment for 
the same. 

(8) After deduction of the expenses mentioned in points (3) and (4) and the 

interest, the rec.oipts from the mortgage property, or, where the pro¬ 
perty is occupied by the mortgagee himself, a fair rent for such occu¬ 
pation, should be utilised towards the reduction or payment of the 
interest on the mortgage debt or the mortgage principal in so far as 
such receipt exceeds the interest. If there be any balance the same 
goes to the mortgagor. 

(9) If the mortgagor tenders the amount due, the mortgagee must account 

for the gross receipts from the j)roporty from the date of such tender. 

Liability of Mortgagee for Non-performance of his Duties. 

The mortgagee would be liable to make good any loss or damage caused to the 
estate by his failure to perform his duties. From the money payable to him the 
amount of the damage can be deducted. And if the damage is in excess of the mort¬ 
gage amount, the mortgagee shall remain liable to make good the same. 
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Disabilities of Mortgagees 

A mortgagee cannot purchase the mortgage property for himself. In the 
exercise of the power of sale of the property he cannot buy it himself. Nor can he 
take or accept a lease from the mortgagor. 

Foreclosure 

Whenever, as seen already (Avhile distinguishing between and studying the 
different types of mortgages), the mortgagee has the right of foreclosure he can do so. 

Foreclosure means and implies the loss of the right possessed by the mortgagor 
to redeem the property. The failure of the mortgagor to pay the mortgage debt 
within the period allowed to him to do so, puts an end to liis right of redemption of 
the mortgaged property. 

Opening a Foreclosure 

Under the circumstances of a case, a Court of Equity may think it fit to allow 
the opening of a foreclosure, i.e., the mortgagor would be allowed to redeem the mort¬ 
gage even after the foreclosure has been made absolute. The mortgagor must give 
sufBcient reason for having been unable to redeem in time. Foreclosure can be al¬ 
lowed to be opened in another case also. When the mortgagee has forclosed but, find¬ 
ing or believing that the value of the property w ould not be sufficient for the discharge 
of the mortgage debt, he sues the mortgagor on the personal covenant to repay the 
money, the mortgagor gets once again an opportunity of redeeming the property and 
thus opening the foreclosure. (Palmer v. Hendrie, 27 Beav. 1549.) If the mortgagee 
has already so dealt with the mortgagt^l pi’Of)erty that he cannot fully restore it, ^.c., 
in its original condition, then he does not j)o.ssess any right to sue on the personal 
covenant, because a mortgage involves mutuality. Equity will see that injustice is 
not done to the mortgagor. 

TACKING 
English Law 

When a subsequent mortgage is joined up AAoth a jwior mortgage there is a fusion 
of the mortgages. When the third mortgagee has lent money without knowing that 
there was already a mortgage on the same property, the third mortgagee can take the 
first mortgage and claim priority over the second mortgagee. The joining of the third 
mortgage with the first mortgage is called tacking. But if at the time the tliiT cl mort¬ 
gagee lent money he was aware of tlie existence of the second mortgagee he cannot tiick 
his mortgage, i.e. the tliird mortgage with the first mortgage. (Brace v. Dnehess of 
Marlborough, 2 W. & T. 112.) 

Section 94 of the Law of Property Act, 1925, in England, abolished tacking. 

Indian Law 

Under the Indian Law, tacking does not exist. It has been put an end to. 
Section 93 (of the Transfer of Property Act), which abolishes tacking, says : “No 
mortgagee paying of a j)rior mortgage, whether with or without notice of an interme¬ 
diate mortgage, shall thereby acquire any priority in respect of the original security.” 

Consolidation of Mortgages 

The right (if any is conferred by express term in the mortgage instrument) of 
the mortgagee to call upon the mortgagor (who has given more than one mortgage to 
the mortgagee) to redeem all the mortgages together is called the right of consolida¬ 
tion of mortgages. 

Under section 61 of the Transfer of Property Act, the right of consolidation can 
exist If there is a term In the deed of mortgage giving the mortgagee that right, hut 
not otherwise. Sec. 61 does not allow consolidation, unless there is a contract allow¬ 
ing it. 

A oWes B Rs. 50,000 for which he has mortgaged in B’s favour his (A’s) pro¬ 
perty X. A owes B another debt of Rs. 100,000 for which he has mortgaged his 
property Y. Can B caU upon A to redeem both these mortgages at the same time ? 
Under the Transfer of Property Act (S. 61), A cannot be compelled by B to redeem both 
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these mortgages together, unless the mortgage deed gives him such right to have the 
mortgages consolidated^ i.e. redeemed together. 

A mortgagor cannot redeem one only of two or more properties comprised 
in the same mortgage. The mortgagee can have the mortgagor redeem all the 
properties together. (Hall v. Howard, 32 Ch. 1). 430.) 

In England, under the Conveyancing Act, 1881, the doctrine of consolidation 
does not apply. 

The Doctrine of Marshalling 

Under the doctrine of marshalling (explained in Lanoy v. Duke of Athol, 2 
A. & K. 447, and Aldriseh v. Cooper, 8 Yes. 3S2 since modified), it is oj)en to the subse¬ 
quent mortgagee, unless there be a contract to the contrary, to have the })rior mortgage 
debt satisfied out of a property or properties not mortgaged to liim so far as the saino 
is possible, without prejudicing the rights of the jjrior mortgagee or of any other person 
who has for consideration acquired an interest in any of the mortgaged properties. 
(Section 81 of the Transfer of Property Act.) 

A, the owner of two or nioro properties, mortgages them all to X, and after¬ 
wards remortgages one of these properties to Y. Y can ask X, unless there bo a 
contract to the contrary, to liave his (X's) claim satisfied, as far as possible, out of 
the property or propertic'S not rnortgagcMl to Y and to Joave alone the property actually 
mortgaged to Y, so that Y can rely on that property as security for his claim against 
A. This, however, is subjc'ct to tlu^ facd that X gets enough out of the other pro¬ 
perties, and that any other person or persons who had for consideration acquired an 
interest in the property do not sufier. 

The Right to Contribution 

If two or more persons liave distinct and sex)arate rights of ownership in the same 
property mortgaged to a ereditor, those dilferen t shares in or X)arts of the property are, 
unless there is a contract to the contrary, liable to contribute rateably to the mortgage* 
debt, and for that |)urposo tlio value sliall be doeined to bu the value at the time of 
execution of the mortgage less tlio amount payable to any other mortgagee at that 
date. [Sec. 82 of the Transfer of Property AetJ. 

FORMS OF MORTGAGES 
FORM No. 1 

FORM OF A SIMPLE MORTGAGE 

TUTS TNDENTUTiE mado this.day of. 19 , botwoen... . 

.(narno of the mortgagor) of. 

(address of inortgagor), hrreiiiafter callod the mortgagor, of tho one part, and. 

(naino of tlio inorfcgugtH)) of.(udilross of the mortgagee) of the other part: 

WITNESSETH THAT in l oasidoration of the principal aum of Rupees. 

(Ra.) now paid by tho mortgagee to the mortgagor, the receipt whereof the 

mortgagor acloiovvlodges, tho mortgagor doth hereby covenant as foUowa :— 

( 1 ) That tho mortgagor will repay to the mortgagee, on the.day of. 

. 19 , tho aum of Rupeoa.(Rs.) with iutorost thereon 

at.per cent, per annum from the date of those presents. The said interest 

shall bo paid, annually on tho.day of. 19 , [Now state the con- 

sequencos of non-payment of tho interest.whether compound interest will, in tliat 

case, be payable.] 

( 2 ) As security fur the ropayinont of tho said mortgage money tho mortgagor doth hereby 
transfer by way of a simple mortgage tlu? right in the irroperty given and described below :— 

All that j^roporty bearing Miuiicipal No.city survey No.. 


situate within tho..Registry, in the (place), District of. 

and admeasuring. .acres, and surrounded on tho East by the houBas 


and land of...(name of owner of the property) on tho.. .road, 

and bounded on the West by tho property of... .(name of owner) on the.. 
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.road/atreot, and on tho North bounded by the land of. 

(name of owner) adjoining.and on tho South by the property of on the. 

.r^ad. 

(3) If the siiid mortgage money or any portion of it remains unpaid on the. 

day of.J 9 . tiio mortgagoo shall have the power to have tho SJiid hereby mortgaged 

property sold and to pay himself out of the sale proceeds the mortgage amount payable to him. 

(4) Tho mortgagor heieby enters into a personal convenant to pay the mortgage money 

on or before the.day of.19 . and if he does not pay the same, 

the mortgagoo shall have the l ight to sue liim for tho recovery of tho said amount and the coats 
of the suit. 

IN WITNESS WHEIIEOF the parties hereto have hereunder put their hand and peal the 
day and tho year first abovowritten. 

Tho signature of the mortgagor.In the presence of. 

.(witness's signature). 

Tho signature of the mortagee.In tho presence of. 

FORM No. 2 

FORM OF MORTGAGE BY CONDITIONAL SALE 

[Follow Form No. 1—First 2 paragraphs. But add tlieroin tho following paragraph after 
the first paragraph ]:— 

WHEREAS the mortgagor is absolutely entitled to tho property hereinafter doecribedi free 
from Gncumbi'ances 

Then add the 2iid paragraph in Form No. 1. 

Then add covenants (1) and (2) of Form No. 1. 

Instead of covenant (3) of Form No. 1, have tho following covenant as covenant (3) ;— 

(3) If the said mortgage money or Einy portion of it ronuiins iinjiaid on tho. 

day of.19, tho mortgagoo shall have the right of foreclosuro and this con“ 

voyance shall thenceforth bo treated as one of absolute sale, w'ith all tho legal consequences 
thenjof. But if tho said money is so paid up, then the inortgageo shall roconvey tho said pro¬ 
perty to the mortgagor. 

[Then omit covenant (4) of Form No. 1, and add the rest as in Form No. 1.] 

FORM No. 3 

FORM OF USUFRUCTUARY MORTGAGE 

Follow Form No. 1, and add the follow^ing paragraph after para. 1 (of Form No. 1) :— 

WHEREAS tho mortgagor is absolutely entitled to tho ijroporfcy hereinafter daHcrlbed free 
from encumbrances : 

Then write out as in Form No. 1, but omit covenants (3) and (4) of Form No. 1, and instead 
insert tho following Covenants :— 

(3) The mortgagor shall within.days of the execution of those presents give 

and procure possession of tho said property to the mortgagee. 

(4) Tho mortgagee shall have tho right to remain in possession and to have tho rents and 
profits and yields of the property in lieu of intoroat on the mortgage money or partly towards 
interest and partly towards the principal amount, till tho whole of the mortgage amount so gets 
paid up. 

(6) If and wdien the mortgagor pays the said mortgage money the mortgagee shall reconvey 
the said property and give back possession of the said property to the mortgagor. 

Then add the last ‘'In witness whereof ” clause. 

FORM No. 4 

FORM OF ENGLISH MORTGAGE 

[Follow^ Form No. 1, but after Covenant (4) and before the “In Witness whereof” clause, 
add tho following Covenant - 

The mortgagee shall be entitled to hold the property unto his use absolutely and till the 

mortgagor repays to the mortgagee tho said mortgage money on the.day of. 19 

In case tho mortgagor so repays the said mortgage money on the said.day of.19 

' tho mortgagee sliall leconvey the said property to the mortgagor. 
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Form No. 5 

FORM OF MORTGAGE BY DEPOSIT OF TITLE-DEEDS 

[No particular form is required. Any writing which shows the existence of the mortga,gG 
nnd the true intent to create a mortgage is sufficient evidence, if the fact of the deposit of title- 
deed is mentioned or proved.] 


Form No. 6 

FORM OF MORTGAGE OF MOVABLES 

Follow the form of a mortgage of immovables (like Form No. 1, but mention tho movable 
property (like household furniture, or whatever it may bo). Follow Form No. 1. 


Form No. 7 

FORM OF SUB-MORTGAGE 

THIS INDENTURE made this.day of.19 , between .... 

.(name of mortgagor) of.(address of mortgagor) of the one 

part, and......(name of mortgagee) of.(address of mortgagee) 

of the other part : 

WHEREAS by an Indenture of mortgage, hereinafter referred to as the Recited ludenturo 

made tho.day of.10 , between one.(uamo of the original 

mortgagor) of.(his address) of tho one part and......(name of 

mortgagor i.e., original mortgagee) tho said.(name of original mortgagor) tho property 

described in that Indenture was convt^yed to the.(name of mortgagor—original 

mortgagee) by way of.(simple/by conditional sale/usiifructuary/Eiiglish) mortgage 

Hs atul by way of security for the repayment of the principal sum of Rupees. 

(Rs.) with interest tVioreovi at tho rate of Rupees.(Rs.) 

per cent, per annum, AND WHEHtLAS the said.(name of original mortgagor) lias tho 

right of redemption by payment of the said principle sum and interest thereon on the. 

<lay of.19 . AND WJirJH^AS the said mortgage money is still due to the said original 

mortgagee (i.e., tiie mortgagor under this Indenture) AND WHEREAS the mortgagee (under 

this indenture) has agreed to lend a sum of Rupees.(Rs.) to tho 

.(mortgagor imdor this Tndonture) upon repaymorit (by the mortgagor) to tho 

mortgagee of the said mortgage money. 

NOW THIS INDENTURE WITNESSETH THAT .— 

In consideration of the said sum of Rupees.(Rs.) now paid by 

the mortgagee to the mortgagor, the receipt of which tho mortgagor hereby acknowledges, tho 
mortgagor hereby covenants as follows :—- 

That he will pay to tho mortgagoo the said Sum of Rupees.(Rs.) 

on the.day of.19 , with interest thereon at Rs.jwr 

cent, per annum from the date of these presents, payable annually, on tho.day of. 

10 . 


[Now mention tho consequences of non-payment]. 

The mortgagor hereby assigns to the mortgagee all that tho principal sum of Rupees. 

(Ks.■ - .) with interest thcr(>on under the Recited Imlonture and all the benefits of the 

security for the same and tVie power (»f sale : TO HOLD tho Siiine unto the mortgagee subject to 

redemption thereof by payment on tho said.day of.19 , of the said 

mortgage money. 

Tho mortgagor hereby assigns and transfers unto the mortgagee all the property comprised 
in and transferred by tho Recited Indenture : TO HOLD the same unto tho transferee subject 
to redemption clau.se contained in the Recited Indenture and subject to tho provision for redemp¬ 
tion herein before mentioned. 

[Now add a clause giving the mortgagee the right to have tho mortgaged projierty sold and 
to satisfy his claims from the sale proceeds.] —Same as in Form No. 1. 

Now add th® “IN Witness Whereof” clause. 



































CHAPTER XXVIII 


COPYRIGHT, TRADE-MARKS, PATENTS AND DESIGNS 
What is Copyright ? 

Copyright is the right to reproduce or to have copies of any original work, perform¬ 
ance or speech, or any substantial part of it. Not only an artistic, literary, musical 
or dramatic work, which is original both in thought and expression, but also a tech¬ 
nical or scientific work, has got a copjTight attached to it. The originality lies not 
only in the thought but also in the manner of expression. Copyright includes the 
right to publish an unpublished work. It attaches to public performances also. 

■‘‘V 

The autlior of the work or his assignee, has tlie exclusive right to reproduce 
the work, in an}^ form. When the author has sold or assigned his copyright to the 
publisher, the publisher gets the copyright. 

What is Publication ? 

By publication is meant the issuing of cdpies of a work to the members of the 
public. And a copy of ra work means something so similar to the original as would 
suggest, to the mind of the reader or the audience, the original work. (Mahendra v. 
Emperor, [T] C. W. N. 172.) 

What is an Original Work ? 

An original work means any work which involves the exercise of some degree 
of thought and labour in the arrangement, selection or abridging of the material ; 
there is, in an original work, some originality in the composition, in the mode of 
expression, if not in the realm of reaUy original tJionght. There is cop\Tight 
even in a collection of selected verses. (Macmillan v. fS. Deb, 17 Cal. 951.) A 
poem written by a poet, a picture jiainted by an artist, a drama written by a drama¬ 
tist, or a novel by a novelist, may be, an original work. But the moaning of ‘original 
work ’ is not confined or restricted to such works ; it extends even to merely techni¬ 
cal works, where the thought may not be new, wliore it is l)ased on common material 
but the expression is'novel or is such as involves an element of labour and skill. 
Novelty or ing(Tiuily of expression is not essential, though desirable. (Macmillan 
Co. V. Cooper, 48 Bom. 308.) But a ct)lourable imitation or artful disguise does 
not make a work an original work; there is an infringement of copyright. (King 
Features Syndicate v. Kluman Ltd,, 1941, A. C. 417 ; Mohan v. Sitanath, 34, C. W. 
N. 540.) 


Wherein does Copyright lie ? 

CopjTight does not lie so much in an idea as in the expression of an idea. (Gopal 
Das V. Jaganath, 1938, A. L. J. 390.) Even though the original idea may be another 
person’s, yet if the work is composed or expressed in an original or different manner^ 
the work that is composed is a new work different from the original work, and then 
there would not he an infringement of copyright. (Campbell v. Scott, 12 Sim. 31.) 
But then where another person’s original idea is taken by a writer he must acknow¬ 
ledge the original writer’s authorship, and must not plagiarise. 

No copyright lies in works which are immoral, libellous or unlawful'. 

There is copyright in constructing or exhibiting architectural works and works 
of art. (Meikle v. Maufe, 1941, 3 A. E. R. 144.) 

Duration of Copyright 

As a rule, the right {i.e,, copyright) endures for the lifetime of the author and 
a period of fifty years thereafter. 
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So far as translations of works are concerned, under section 4 of the Indian 
Cop 3 rright Act of 1914, in the case of a work first published in India, the exclusive 
right of the author or the publisher, or the assignee of the copyright, subsists only 
for a period of ten years after the publication of the work in India. This is in so 
far as it concerns translation only of the work from the language in which it was 
first published in India, into some other language. 

In the case of unpublished or unperformed works, copyright subsists till the 
work is published or performed and for a period of fifty years after that. 

Where a work is that of joint authors, cop 3 Tight subsists till the death of the 
author who first passes away and for fifty years after his death , or during the lifetime 
of the author who passes away last, whichever is the longer period. 

Infringement of Copyright 

Ihe publication of somebody s unpublished Avork is an infringement of copy- 
I igJit. So also copying from another writer’s work a material poHion amounts to 
infringement- Even a translation of another’s work may amount to infringement 
of copjTight. A colourable imitation of another writer’s work is infringement. 
(King Features Syndicate v. Kluman, 1941, A. C. 417.) A song is a literary work 
and to reproduce it in the form of a gramophone nscord would, if unauthorised, 
amount to an infringement of copyright. The taking of a photograph from a 
painting or work of art, or the taking of a print or an enlargement from a negative 
belonging to or taken by another person, w'ould amount to an infringement of 
copyright, if the consent of the OAvner of the copyright has not been taken. 

There is copyright even in w'orks, such as maps, charts, sketches, plans, tables 
lectures, sermons and addresses, and an infringement of the same gives the aggrieved 
party the right to take legal steps against the infringe!'. (Anderson & Co., Ltd. 
V. Lieber Code Co., 1917, 2 K. B. 469.) 

Where in a subsequent w'ork by a writer there are the same errors as in another 
first published work of a different author, those errors are a good evidence to sug¬ 
gest piracy. (Leslie v. Young, 1894, A. C. 335). Even if the first edition of a work 
w^hich involves the infringement of copyright was not challenged by the owner 
of the copyright in the pirated work, its second or subsequent edition can be challeng¬ 
ed ; there is no bar to that. (Hogg v. Sooth, L. R. 18 Eq. 444.) 

Remedies for Infringement of Copyright 

The infringer of copyright may be prosecuted in a Criminal Court; and his 
offence may be that of plagiarism. Plagiarism is theft of an idea of another writer. 
It is a deliberate passing-off as one’s own idea what really is another writer’s. The 

aggrieved party can sue the wrong-doer (the infringer) for damages and /or injunc¬ 
tion, in a Civil Court. He can claim the profits earned by the infringer by the wrong¬ 
ful sales by him, and can claim damages for conversion. (Sutherland Publishing 
Co. V. Caxton Publishing Co., 1939, A. C. 178 ; A.sh. v. Hutchinson Co., 1936, Ch. 489.) 

In case of infringement of cop^Tight by publication outside India, the owner 
of the infringed copyright can have, by notice to the Chief Customs Officer, the 
infringing articles regarded as prohibited import. (Sec. 6 of the Indian Copyright 
Act of 1914.) 

Defences to an Action tor Infringement 

In a suit for infringement of cop 3 rright, the following are some of the good 
defences :— 

(1) That the act of the defendant was no more than a fair handling of, or dealing 
with, the plaintiff’s work, for the purpose of private study, research, criticiam, 
review, or newspaper summary. (Kartar Singh v. Ladhe Singh, 1934, 16 I^ah. 103.) 
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(2) That the act of the defendant was only the making or publishing of a paint¬ 
ing, drawing, engraving or photograph of a work of sculpture or artistic craftsman- 
ship, permanently situated in a public place or building, or that it was only the 
making or publishing of a drawing, painting, photograph or engraving (not in the 
nature of an architectural drawing or plan) of an architectural work of art. 

(3) That the defendant’s act or work was merely that of publication, in a news¬ 
paper, of a report of the plaintiff’s lecture delivered in publiCi unless the reporting 
was prohibited beforehand by a conspicuous written or printed notice afiSxed before 
and kept during the lecture at or about the main entrance of the place where the 
lecture was delivered (in which case there would be an infringement of copjTight in 
the lecture.) 

(4) That the defendant merely read or recited in public a reasonable extract 
from the plaintiff’s work. 

(5) That the act was only a reading or reciting in puldic from any work having 
a copyright. 

(6) That the act of the defendant lay in a publication of collections from works, 

bona fide made for the use of schools^ if the source is acknowledged and the defendant 
has not taken from the same author more than one passage. (Educational Depot 
V. Tagore, 1933, 55 All. 564.) 

Assignment of Copyright 

The persoii who possesses the ownership of copyright may assign his copyright 
wholly or in part, either generally or subject to limitations, provided the assignment 
is in writing and is signed by him the owTier or his authorised agent in that behalf. 
The Deed of Assignmemt must be properly stamped. For Stamp Duty see the 
Chapter on Stamps—the List of Stamp Duties on Documents. Unless made by 
will, the assignment shall not operate after twenty five years after the death of the 
author. The reversionary interest will devolve upon his legal representatives. (The 
Copyright Act.) 

Form of Assignment of Copyright 

[Stamp] (See Stamp Duties) 

THIS INDENTURE made this.day of.19 , 

between X. Y. of.(address of X. Y.), (hereinafter called the 

Assignor of the one part) and .P. Q. of ,.(addresfc; 

of P. Q.), hereinafter called the Assignee of the other part : 

WHEREAS the Assignor is the Author of the work entitled. ... 

(State the title or the name of the work) and therefore the sole owner of the copyright 
therein, 

AND WHEREAS the Assignor has, in consideration of a sum of Rupees.... 

.. (Rs.) (or state the other consideration), agreed to assign 

to the Assignee his copyright in the said work, by an agreement dated.. 

..19 . 

NOW THIS INDENTURE DOTH WITNESS that in accordance with and 
in pursuance of the said agreement and in consideration of the said sum of Rupees..,. 

.. V....(Rs...) now paid by the Assignee to the Assignor, the receipt 

of which the Assignor hereby acknowledges, the ASSIGNOR HEREBY DOTH 
ASSIGN UNTO THE ASSIGNEE the copyright in the said work, with all the rights 
usually appertaining thereto, including the right of the Assignee, his heirs, successors, 
executors, administrators, assigns, to print and /or public subsequent editions, and / 
or, to have reprints and subsequent reprints of the work, in any language whatever, 
thus with the power to translate the said work by reliable translators. 

IN WITNESS WHEREOF the parties hereunto have put their hand and seals 
the day and the year first above written, in the presence of.(witnesses). 
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What Is a Trade-mark ? 
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Any mark, sketch, picture, number, name, signature or 
used by a trader, to distinguish his goods from goods of othef 

called a trade-mark. A trade-mark, under the Trade-marks 
any trade-name which is a distinctive name, and not mere descriptive 
adjectival name. Thus the name ‘"Kodak”, “Voiglander”, or “Oliver”, can be 
regarded as a distinctive name. But a name merely showing the country in which 
the goods are manufactured, e.g., “India”, “Hind”, “Pakistan”, “England”, is not a 
name w’hich can really be used to distinguish a trader’s goods from those of another 
trader. So also, an adjectival name, c.g., “best” or “supreme” cannot be regarded 
as a distinctive name. Such non-distinctive names cannot be accepted for regis¬ 
tration as trade-marks. The mark of a key which is to be found impressed on. 
“Godrej” soaps can be regarded as a trade-mark. 

What are the Purposes Served by a Trade-mark ? 

A trade-mark serves the useful i)urposes (1) of distinguishing a trjider’s goods 
from those of other traders, and (2) of showing the ownership and origin of the goods 


Registration of Trade-marks 

The Trade MaT-ks Act, 1940, has provided a very useful means of protection of 
traders having legitimate trade-marks, by providing for optional registration of 
tiade-marks and trade-names. The expression “trade-marks ” includes “trade- 
name”. Registration helps the trader against infringciiiout, and, by giving a 
cause of action different from that under an action for passing-off goods as tl)oso 
of another trader, affords good protection. Re^gistration crcjates also prirna facie 
evidence that the registered trade-mark really belongs to tin trade^r w^lio claims it, 
ill us saving so much of time and expenditure, though proof to the contrary can be 
brought by the defendant. Registration is prirm facie, but not conclusive, evidence 
of the ownership of the trade-mark. 

Under the Trade-Marks Act, 1940, Registration hel[).s also when international 
protection is sought. It enables the better enforcement of rights to trade-marks. 

An action for infringement of trade-mark can be brought if the trade-mark is 
registered under the Trade-Mai-ks Act, 1940, but not otherwiS3. If the trade-mark 
is not so registered, then an action for passing-ofl goods as those of another can lie. 

We must then consider what trade-marks are registerable. 

V 

Trade-marks Capable of Registration 

For registration under the Trade-marks Act, 1940, the mark must be a distinctive 
mark, and not a mere descriptive mark or name or an adjectival name, i.e., a name 
like “Superfine”, “excellent” showing merely the quality of the goods, or a name 
showing merely the place of manufacture, e.g., “India”, “China”, “Liverpool”. 
j(Liverpool Cable’s case, 1920, 46 R. P. C. 99 . In the Application of India Electric 
Works Ltd., 49 C. W. N. 425.) No mark which contains any matter the use of 
which disentitles protection in a Court of Equity, can be registered under the Trade¬ 
marks Act. [Sec. 6 of the Trade-marks Act, 1940.] 


Application for Registration 

An application for registration of a trade-mark must be made to the Registrar 
of Trade-marks, giving particulars regarding and containing : (1) the name of a 
oompany, firm or individual, represented in a particular or special manner ; (2) the 
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gnature of the applicant for registration or some predecessor of his in business ^ 
inglS) one or more invented words ; (4) one or more words of a distinctive character, 

and having no direct reference to the character or quality of the goods, and not being 
according to Its ordinary signification, a geographical name or surname or the name 
of a sect, caste or tribe In India. 

(Sec. 6 of the Trade-Marks Act.) 

Under sec. 8 of the Act, no trade-mark or any part thereof can be registered, 
if it has any scandalous design or any thing which would cause confusion or decelt 
and therefore would not be given protection. It will not be registered if it is 
capable of causing hurt to the religious susceptibility of any community or class, 
or if it is opposed to public policy or good morals or if it is against the law. In the 
case of a Chemical composition, no word which is ordinarily used and accepted 
as name of any single chemical compound can be registered as trade-mark unless 
the word is used to denote only a brand or make of the element or compound as 
made by the owmer or the registered owner of the trade-mark, or distinguished from 
the element or compound as made by others, in association with a suitable name 
or description open to the public eye. 

Identical or similar trade-marks cannot be registered. Where different persons 
simultaneously ajjply for having their trade-marks registered, and when the trade¬ 
marks are similar or identical, in respect of the goods, the Registrar may refuse to 
register any of these trade-marks unless the rights of the applicants have been decided 
by a competent Court. 

The application must be submitted to the Registrar, in the prescribed manner. 

The registration shall last for seven years. Tlieroafter the rogistrai^ion may 
be renewed, from time to time, for a period of fifteen years from the date of the 
original registration, or of the last renewal, as the case may be. 

Effect of Non-registration ? 

8ec. 20 of the Trade-marks Act i)rovides that no person can institute any suit 
for injunction or damages and account of profits, against the infringer, unless the 
trade-mark has been, without a break, in use since before the 25th of February 1937, 
by such person or by his prodec^essor in title and unless an application for its re¬ 
gistration is made within 5 year.s from the commencement of the Act and has been 
refused. But any action against the wTong-doer for passing of the goods as his own 
can be brought, against the wrong-doer. 

Infringement of Trade-mark 

Any person who wrongfully uses the trade-mark belonging to another person’s 
goods or who makes it so closely or colourably imitated so as to make the members 
of the public and others dealing with him believe that his g(H)da are those of the 
trader v hose mark he has infringed by colourable imitation or by causing deception 
or by misguiding the unwary members of the public, is said to have infringed the 
trade-mark of the other person. (Sugar Mills Ltd. v. Tata Oil Mills Co., 1943 
45 B. L. II. 195.) There should not be any likelihood of deception. If there is 
likelihood of deception, there is an infringement. (Havana Cigar & Tobacco Fac¬ 
tories V. Oddeiiino, 1924, 1 Ch. 179 ; Jacques v. Chus. 1940, 2 A. E. R. 285 C.A.) 

Remedies for Infringement of Trade-mark 

The wrong-doer (the offender) can be proseouted in a Criminal Court, for in¬ 
fringement of trade-mark is a crime also. The aggrieved party’s civil remedy is 

by way of (1) suit for damages against the infringer or account of profits and/or. 
orf injunction to prevent the wrong-doer carrying on with the mischief or injury 
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He can claim damages for conversion. (Sutherland Publishing Co., 1939 A. C. 
178 ; Ash v. Hutchinson, 1936 Ch. 489.) 

Where the trade-mark is not registered under the Indian Trade-marks Act, 
1940, the remedy of the aggrieved party is that of an action for passing-ofF goods 
as those of another. An infringement action cannot lie if the trade-mark has not 
been registered. 

Passing-off Action 

An action for passing-off is an action whereby the plaintiff (aggrieved party) 
seeks redress for the defendant's false representation in making the members of the 
public (buyers) believe that tlie goods sold by the defendant are those of the 
plaintiff. (Singer Machine Manufacturers v. Wilson, 1877, 3 A. C. 376.) The 
false representation need not be a direct one ; it may even be by conduct of the 
defendant, i.e., by the actual use of the distinctive name, number, mark, design, 
or get-up of the plaintiff’s goods. It is immaterial whether the defendant had an 
intent to deceive or not (Draper v. Trist, 1939, 3 A. E, R. 513 C. A.) ; nor is it 
necessary to show actual damage. (Draper v. Trist, 1939, 3 A. E. 11. 513 C. A.) 
The defendant’s conduct must be likely to cause confusion or deceit, or to misguide 
the unwary members of the public. (Singer ManufactiiriiiL" Co. v. Loog, 1882, 
8A. C. 15, 18.) 

Infringement Action 

Under the Trade-marks A(d-, 1940, a trade mark (includes trade name) can be 
registered, if the owner has a distinctive name, number or mark (but not merely 
if it is a geographical name or the name of the country of manufacture), and if he 
is really the owner of it, and there is no other person or company or firm or l)(»dy 
actually holding the same name or mark. On registration (which is optionid and 
very advantageous) the owner of the trade-mark is protected, and can bring what is 
known as an infringement action against the infringer. An infringement action 
cannot be brought if the trade-mark is not a registered trade-mark. But even if 
the trade-mark is not a registered trade-mark, a passing-off action can be brought, 
though an infringement action is precluded. 

Advantages of an Infringement Action over a Passing-off Action 

Often even an otherwise good case fails if brought on a passing-off action, while 
if it had been brought on an infringement action the plaintiff would have succeeded. 
Even if the goods arc different, the plaintiff' would succeed if he can show that there 
has been an infringement of his trade-mark or trade-name. 

Difference between a “Passing-off Action ” and an “Infringement Action ’’ 

The following are the points of difference between a “Passing-off Action ” and 
“Infringement Action’’. 

(1) A passing-off action is not based on any proprietory right, but on the tort 
of deception. An infringement action i.s based on the infringement of proprietory 
right for a trade-mark is in the nature of property. (Clement v. Maddick, 1859, 
1 Giff. 98.) 

(2) In a passing-oif action the issue is whether the defendant has passed off his 
goods as those of the plaintiff. The plaintiff has to prove the mere probability of 
deception. It is not necessary to show that there was any mark or name used by 
the defendant as colourable imitation of the plaintiff’s mark or name. A mere 
representation by the defendant that the goods were those of the plaintiff Is enough. 
In an action tor Infringement of trade-mark the plaintiff has to prove that (1) he has 
a proprietory, right, i.e., the exclusive right to use that trade-mark, and (2) the 
defendant Js using the same mark or a mark so similar as would misguide the unwary 
members of the pnblie. 
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(3) In an infringement action it must be shown that the plaintiff was the first 
person to have used that mark. In a passing-off action the plaintiff need not be the 
first person to have used that mark. The very fact that the mark had become 
famous shows that it must have been used for a considerable time. 

(4) In a passing-off action it must be shown that the mark is known to the 
members of the public ; but in an infringement action it need not be proved that 
the mark is well-known. (In Nicholson’s Application, 1931, 48 R. P. C. 227 at 
p. 253.) The person who has used the distinctive mark (the mark must be really 
distinctive, and not me>rely restricted to showing the place or country of manu* 
facture or showing the quality of the goods) first can sue even a person who uses 
it only a little later. A mere descriptive mark has no proprietory value. So the 
name “Nourishing” used for stout is merely a descriptive mark showing quality ; 
it is not an actionable mark. (Ragget v. Findlater, 1873, L. R. 17 Eq, 29.) 

(6) In a passing-off action, the issue before the Court is : Is the defendant 
passing off his goods as those of the plaintiff ? In an infringement action the issue 
is : Is the mark used by the defendant the same as or colourable imitation of the 
plaintiff’s trade-mark ? In a passing-off action it may be proved that the get-up 
of the goods is so similar to the plaintiff’s that the members of the public may be 
led to believe that the goods are those of the plaintiff’s make. The deceptive get-up 
is sufficient evidence in this matter. 

Assignment of Trade-mark 

The owner of a registered trade-mark can assign it. An unregistered trade¬ 
mark is assignable and transmissible, provided that, except in connection with the 
goodwill of a business, assignment or transmission can take place only if— 

(a) at the time of assignment or transmission, it is used in the same business 

as a registered mark ; sind 

(b) the registered trade-mark is assigned or transmitted at the same 

time and to the same person as the unregistered trade-mark ; and 

(c) the unregistered trade-mark relates to goods in respect of which the re¬ 
gistered trade mark is assigned or transmitted. 

Further sections 31 and 32 of the Act provide restrictions, on assignments or 
transmissions, where multiple exclusive rights would be created or where exclusive 
rights would be created in different parts of India. 

What is a Patent ? 

A patent is a grant made by the Central Government to the first inventor of 
any invention, or to his legal representative, to have the sole right to enjoy the fruits 
<of his mental labours (his invention). 

Application for, and Grant of. Patent 

An application for a patent may be made to the Patent Office, in the prescribed 
form and in the prescribed manner. The applicant must declare that he, or, in 
the case of joint applicants, at least one of them, is the true and first inventor, or 
the legal representative or assignee of such inventor. The nature of the inven¬ 
tion must be specified and described. 

When the Controller deems it desirable, he may require that suitable drawings 
^hall be supplied at any time before the acceptance of the applieation. He may 
require even a model or sample of the invention. [Sec. 3 (5).] 

Under seo. 6 the Controller must give notice to the applicant and must advertise 
the acceptance of the aj^^lication when he has accepted the application. 
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Under sec. 9, a grant of patent may be opposed on any of the grounds mentioned 
in that section. 


Consequences of Grant of Patent 

Sec. 10 provides that when a patent is granted the Controller shall cause the 
patent to be sealed by the Patent Office. The Patent shall, subject to the pro¬ 
visions of the Patents and Designs Act, 1911, confer on the patentee (the grantee 
of the patent) the exclusive privilege of manufacturing, selling and using the 
invention (goods according to the invention) throughout India. The patentee can 
authorise other persons also to so make, sell and use goods according to the in¬ 
vention. 

Term of Patent [Secs. 14,15.] 

The duration of a patent is, as a rule, sixteen years from its date, [Sec. 14.] 
But the term of patent can be extended by the Central Government. A patentee 
can, under section 16, petition to the Central Government for extension of the 
duration of his patent, on the ground that the patentee had not so far received 
sufficient yields or fruits of his invention. The CentraL Government, or the High 
Court, as the case may be, may by order extend the term of the patent for a further 
term not exceeding five (or in exceptional cases ten) years, or may order the grant 
of a new patent for such term not exceeding ten years as may be specified in the 
order, subject to any restrictions or conditions which may be imposed. 

Assignment of Patent 

The owner of a patent can assign it to some other person, and such person 
can then enjoy the sole right during the period the right lasts. 

The legal representatives of the first inventor would be entitled to the benefits 
of the patent during its duration. 

Form of Assignment of Patent 

[Follow the Form of Assignment of Copyright, with the necessary statement 
of facts.] 


Models to be furnished to Indian Museum 

Under section 41, the Trustees of the Indian Museum may, at anytime, require 
a patentee to furnish them with a model or sample of his invention on payment to 
the patentee of the cost of the manufacture of the model or sample, the amount to 
be settled by the Central Government in case of any dispute about it. 

Remedies for Infringement of Patent 

The infringer may be prosecuted in a Criminal Court or may be sued in a Civil 
Court. The owner of the patent may sue the infringer for damages and /or injunc¬ 
tion. He will be allowed a satisfactory compensation for the damage suffered by 
him by the infringement, and the Court will also restrain the infringer from canying 
on with the wrong-doing. He can sue for an account of the profits wrongfully made 
by the defendant by the wrongful use of the patent. 

DESIGNS 

What is a Design ? 

Sec. 2 (5) of the Patents and Designs Act, 1911, defines a “design”, as “the 
features of shape, configuration, pattern or ornament applied to any article by any 
industrial process or means, w’hether manual, mechanical or chemical, separate 
or combined, which in the finished article appeal to and are judged solely by the 
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eye ; but does not include any mode or principle of construction or anything which 
is in substance a mere mechanical device,’* and does not include any trade-mark or 
property mark. 


Registration of Designs 

Under section 43 of the Patents and Designs Act, 1911, the Controller may, 
on the api)lication of a person claiming to be the owner of any new or original design 
(not previously published in India), register the design under the Act. 

Copyright in Registered Designs—Term of Copyright 

The owner of a registered design possesses, subject to the provisions of the 
Patents and Designs Act, 1911, a copyright in the design during five years from the 
date of registration of the design. [Sec. 47.] But if before the expiration of this 
pcrriod of five years an application is made to the Controller for extension of the 
period of copyright in the design, the period of copyright will be extended by a 
further period of five years from the expiration of the original period of five years. 
And if before the expiration of the second period of five years an application is made 
to the Controller for extension, the Controller may grant a further (third) period 
of five years from the expiration of the second period of five years. 

Remedy for Infringement 

If a registered design is infringed, the owner of the registered design can sue 
the infringer for damages and/or injunction. He can also sue for accounts of 
profits. 



CHAPTER XXIX 

LAW OF STAMPS 


The Indian Stamp Act, 1899, gives us the law relating to Stamps on Docu¬ 
ments. The Stamp Act tells us what different kinds of stamps are, and how stamps 
are to be used and cancelled. A list of stamp duties on various documents is also 
given in the Stamp Act. 


Kinds of Stamps 

We have (1) what are known as adhesive stamps, and (2) impressed or engrossed 
stamps —embossed or impressed on paper which is used for the document concerned. 
The document may be typed on the stamp paper. 

Use of Stamps 

Adhesive stamps may be used on the following documents :— 

(1) A document showing admis.sion or entry of a person as an Advocate or 

Attorney of a High Court Avhcn his name is enrolled ; 

(2) Transfer of shares in a registered Company ; 

(3) Notarial acts ; 

(4) Instruments chargeable with a stamp duty of one anna or half-an-anna, 

excepting parts of bills of exchange payable otherwise than on demand, 
diawn in sets ; 

(5) Bills of exchange and promissory notes drawn or made outside India. 

[Section 11 of the Indian Stamp Act] 

An adhesive stamp when used must be duly cancelled, by writing of the signa¬ 
ture of the maker of the document, or by writing the date thereon or by putting just 
a cross or a mark, so that the same stamp caiinot be used again. If the stamp is 
not cancelled, the document will be deemed unstamped, and it is not admissible 
in evidence in a Court of Law, unless the penalty and the stamp duty are paid. 
If the amount of the penalty is less than Rupees five, then Rupees five must be paid 
(as the least amount). In the case of an unstarnpc'd receipt the penalty is one rupee. 
(Sec. 35 of the Stamp Act.) 

A cash memo does not require a stamp. A euuusers fee receipt does not need 
any stamp. A receipt of more than Rs. 20 does require I anna stamp. 

Postage stamps cannot be used on documents requiring to be stamped Aiuder 
the Stamp Act. These should not be used. 

In a ciiminal case the defence of want of stamp on a document requiring stamp 
cannot be taken. So also the defence of want of stamp is not available against the 
government. 

Itv the absence of a ecjiitrary provision in. a contract, the expense of providing 
the required (proper) stamp shall be borne by the person executing, drawing or 
making the instrument, in the cases of Administration bond. Agreement relating 
to deposit of title deeds, pawn or pledge, Bill of Exchange, Bond, Bottomry Bond, 
Customs Bond, Debenture, Further Charge, Indemnity Bond, Mortgage Deed, Pro¬ 
missory note. Release, Respondentia Bond, Security Bond, Settlement, Transfer 
of shares in a Company or other body corporate, Transfer of Debentures, except 
debentures provided for by see. 8, Transfer of any interest secured by a bond, 
moitgage deed or insurance policy. In the case of a conveyance the expense of 
stamp shall be borne by the grantee, and in the case cjf a lease or an agreement to 
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lease by the lessee or the intended lessee, unless there is a contract to the contrary. 
In the case of counterpart of a lease the expense shall be borne by the lessor. In 
the ca/Se of an instrument of exchange the expense of stamp shall be borne by the 
parties in equal shares, unless there be an agreement to the contrary. 

Adjudication as to Stamps 

In case of any difficulty or doubt as to the proper stamp required on a docu¬ 
ment the Stamp Office will adjudicate the Stamp Duty if the fee for such adjudica¬ 
tion is i)aid and the document sent for adjudication of the required stamp. 

NOW FOLLOWS THE LIST OF STAMP DUTIES ON 
DIFFERENT DOCUMENTS 

STAMP DUTIES ON DOCUMENTS 

—In determining a stamp duty, care must be taken to determine whether there is any 
provincial surcharge. At present, there is, in the province of Bombay, a surchaTge*] of 50 per 
cent. The Stamp Oflice would not mind informing about a surcharge if any Subject to any 
surcharge or special levy, the stamp duty, at present, is as given here. The document concerned 
must be stamped before It is signed and executed. 

DOCUMENT STAMP DUTY 

ACKNOWLEDGMENT OF A DEBT 

oxroeding twenty rupooa in amount or value, 
written or signed by, or on behalf of, a debtor in 
order to give evidence of tho oxi.stenee of the 
debt in any book (other than a banker’s pass¬ 
book) or on a separate piece of juipcn- when snch 

brx)k or piijicr is loft in the creditor’s possession. , . . .One anna 

(Adhesix'o .stamp or 

coloured imi)ression)' 
In Bihar, C. P. & Borar the duty is. 
two annas. 

But a jirornise to pay a debt, or a siipulation 
to pay interest on a debt or to deliver any j)ro- 
porty requires to be stamped as an agreement. 

For stamp duty on Agreements, see under 
“ Agreement”. 

AFFIDAVIT, i.e., a statement on oath, tiled 
in Court, or li .statement on solemn affirmation 
tiled in Court: subject to certain exoiuj)M oils, viz., 
when pcquired for the immediate purpo.se of 
being hied or us«'d, in Court, or botiiro an olli' er 
of n Court, or for tho sole purpose of enabling 
any [u nsaii ttj rcc L'ive any poiLsion or cha-ritablo 

allow ance .. . . .. ,. .. _ One rupee 

(Inipre.ssod label) 

In Bengal, Bombay, Assam, Ma ■rn.";, 
Punjab, Bihar, C. P. & Berar, and 
U. P., two rupees—Subject to sur¬ 
charge, if any. In Bombay the 
BurchuAj ge is- 50 %. 

AGREEMENT OR MEMORANDUM OF 
AGREEMENT 

(a) if coiicorning the sale of a bill of ox- Two artnas. In Madras, Bihar, C. P. 
('hango ., ., .. ,, .. .. Berar, U. P., three annas, and 

in Punjab, Burma, Bengal, four annas; 
in Boinliay four annas (plus annas 
surr.harge.) 


(Special adhesive stamp.) 
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(b) if conceming the sale of a Govemmeat Subject to a maximum of ton rupees, 

security or share in an incorporated company or one anna for every R.s. 10,000 or part 

other body corporate .. -• .. «• thereof of the value of the security or 

share. 

In Bombay— a surcharge of 60%. 

In Madras, Bihar, C. P. & Berar IT. 
P., the duty is : subject to a maxiiuum 
of Rs. 15, one and half amias for every 
Rs. 10,000 or part thereof of tlie value 
of the security or share. 

In Punjab, subject to a maxiinvim of 
Rs. 15, two annas for every Rs. 10,000 
or part thereof of the value of ilio 
security or share; 

In Burnui, subject to a mnxiruuiii of 
Rs. 20, two annas for every Rs. 10,000 
or part thereof of thr3 value of the 
security or share. 

In Bengal, subject to a maximum of 
Rs. 20, two annas for every R.s. lU.OOO 
or part if relating to sale of Govern¬ 
ment security ; and two annas for 
every Rs. 5,000 or part if rolating to 
sale of share in a body corijoratn ; 
and in Bombay, subject to maximum 
of Rs. 20, two aimas for every 
Rs. 10,000 or part, in case of Govern¬ 
ment Security, and in case of com¬ 
panies 2 annas ft>r ev^ery Rs. 2,500 
or part of the value of security at th© 
time of the purcliase or sale. 

(Special adhesive stamp.) 

(c) If not otherwise provided for, i.e,, in the 
case of an agreement of a type other than those 

mentioned in (a) and (b) .. .. Eight annas. 

In Madras, Bihar, C. ‘ P., and Berar, 
U.P., the duty is twelve armas. 

In Punjab and Burma, one rupee. In 
Bombay, Rs. 1-8, i.e. Re. 1 + annas 8 
surcharge. 

Coloured impression or special adhesive 
sttijiip marked '"agroomont” ; or 
adhesive stamp if duty is one anna; 
coloured impression if duty is two 
annas; or special adhesive stamp 
marked “agreement'*. 

AGREEMENT OF APPRENTICESHIP 

Five rupees. (In Bombay add 50% 
surcharge.) 

(Stamp paper). 

In Madras, Bihar, C. P. and Berar, 
Burma, U. P., seven rupees and eight 
annas. 

In Bombay and Bengal, ton rupees 
In Bombay Rs. 15, i.e., Rs. 10 ( + 
Rs. 5 surcharge.) 

(Impressed Label.) 

AGREEMENT RELATING TO DEPOSIT OF TITLE 
DEEDS, PAWN, OR PLEDGE, that is to say, any 
instrument evidencing an agreement relating to:—^ 

(1) the deposit of title-deeds or instruments 
constituting or being evidence of the title to 
any property whatever (other than a niArket- 
able security), or 
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'{2) the pawn, or pledge of movable property, 
where such deposit, pawn, or pledge has been 
made by way of security for the repayment of 
money advanced or to bo advanced by way of 
loan or on existing or future debt:— 

(a) if such loan or debt is repayable on demand 
or more than three months from the date of 
the instrument evidencing the agreement; 

(b) if such loan or debt is repayable not more 
than throe months from the date of such ins¬ 
trument. 

APPRAISEMENT OR VALUATION 

(made otherwise than under an order of the Court 
in the course of a suit) 

(a) if the amount does not exceed Rs. 1,000 ^ 


(b) in any other case 


ARTICLES OF ASSOCIATION 

(Where the Company is not for profit and is 
registered according to the provisions of Section 26 
of the Indian Companies Act, 1U13, as amended, 
no stamj) duty is required.) 



The same duty as a Bill of Exchange 
[No. 13 (b) 1 for the amount secured. 


Half the duty payable on a BiU of 
Exchange [No. 13 (b)] for the amount 
secured. 


Same duty as in a Bond. 

(See under “Bond ”) 

In Btmgal, Madras and Punjab, the 
same duty as a bottomry bond. 

Rupees five. 

(Stamp Paper) 

In Madras, Bihar, C. P., and Berar, 
Burma, U. P., Rs. 7/8 ; 

and in Bengal and Pirn jab, ten rupees. 
In Boml)ay fifteen rupees, t.c., 
Rs. 10 + (Rs. 5 surcharge.) 


Twenty-five rupees. 

But in Madras, C. P. & Berar, U. P, 
and Bihar, the duty is fifty rupees. 

In Bombay and Burma, the duty is: — 

(a) Where the Company has no share 
capital or whore its nominal share 
capital does not exceed Rs. 2,500, 
Rs. 25. 

In Bombay, add 50% surcharge. 

(b) Where its nominal share capital 
exceeds Rs. 2,500, but does not 
exceed Rs. 100,000, Rs. 50 (In 
Bombay add 50% surcharge). 

(c) Whore the nominal share capital 

exceeds Rs. 100,000, Rs. 100. 
But in Bombay Rs. 150, i.e., 
Rs. 100 + Rs. 50 surcharge. 

In Punjab, the duty is :— 

(a) Whore the nominal capital does 

not exceed Rs. 100,000. 

Ra. 25. 

(b) In other cases.Rs. 50. 

In Bengal and Assam the duty is :— 

(a) Where the nominal share capital 

does not exceed Rs. 100,00b.... 
Rs. 50. 

(b) Where the nominal share capital 
exceeds Rs. 100,000.. . .Rs. 100 
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ASSIGNMENT 

See under ‘ Conveyance’. 

AWABD 

(a) where the amount or value of the proper- Inmerial and in Bengal, Punjab, Asaam, 
ty to which the award relates does not exceed C. P. and U. P.—the same duty as a, 

Bfi. 1,000: Bond for such amount. 

In Madras the same duty as a bottomry 
bond. 

In Bombay, tho same duty os a bond, 
subject to a maximum of Rs. 20 
(50% surcharge.) 

(ft) in any other case .. .. .. Imperial: Rupees Five. 

In C. P. Rs. 7-8 ; In Punjab and Assam, 
if it exceeds Rs. 1,000, but does not 
exceed Rs. 5,000, Rs. 7-8, and for 
every additional Rs. 1,000 or part 
thereof in excess of Rs. 5,000—annas 
eight, subject to a maximum of Rs. 50. 

In Madras and Bengal, if it exceeds 
Rs. 1,000, but not Rs. 5,000—Rs. 10, 
and for every additional Rs. 1,000 
or part thereof in oxt:e.ss of Rs. 5,000— 
8 annas, subject to a maximum of 
Rs. 20 ; in U. P. if it exceeds Rs. 1,000 
but not Rs. 5,000, Rs. 7-8. 

Exemptions : 

Awards under the Bombay District 
Municipal Act or the Bombay Here¬ 
ditary Offices Act is exempted. 


BILL OF EXCHANGE 






If drawn 

If drawn 


If drawn 
single. 

in sot of 
two, for 
each part 
of tho sot. 

in sot of 
tliroe, for 
each part 
of the set. 

Bill of Exchange as delincd by section 2, (2) and 

Rs 

a. 

P- 

Rs 

a. 

P- 

Rs. 

a. 

P- 

(3) not being a Bond, Bank note or Currency 
note—where payable otherwLso than on demand, 
but not more than one year after date or sight 
if the amount of the bill or jiote does not exceed 










Rs. 200 . 

0 

3 

0 

0 

2 

U 

0 

1 

0 

If it exceeds 










Rs. 200 and does not exceeds Rs. ‘' 400 

0 

G 

0 

0 

3 

0 

0 

2 

0 

400 „ „ „ „ 600 

0 

9 

0 

0 

5 

0 

0 

3 

0 

„ 600 . „ 800 

0 

12 

0 

0 

G 

0 

0 

4 

0 

„ 800 „ „ „ „ 1000 

0 

15 

0 

0 

8 

0 

0 

5 

0 

„ 1,000 . „ 1,200 

1 

2 

0 

0 

9 

0 

0 

G 

0 

„ 1,200 „ „ „ „ ■•1,600 

1 

8 

0 

0 

12 

0 

0 

8 

0 

1,600 „ „ „ „ 2,000 

2 

4 

0 

1 

2 

0 

0 

12 

0 

2,500 „ „ „ „ 6,000 

4 

8 

0 

2 

4 

0 

1 

8 

0 

5,000 „ „ „ ,. 7,600 

6 

12 

0 

3 

G 

0 

2 

4 

0 

,. 7,500 ., „ „ „ 10,000 

9 

0 

0 

4 

8 

0 

3 

0 

0 

.. 10,000 .. '16,000 

13 

8 

0 

6 

12 

0 

4 

8 

0 

„ 15,000 „ „ „ „ 20,000 

18 

0 

0 

9 

0 

0 

G 

0 

0 

„ 20,000 „ „ „ „ 26,000 

22 

8 

0 

11 

4 

0 

7 

8 

0 

., 26,000 .. „ 30,000 

27 

0 

0 

13 

8 

0 

9 

0 

0 

And for every addition^ Rs. 10,000 or part 

9 

0 

0 

4 

8 

0 

3 

0 

0 

thereof in excess of Rs. 30,000 
(b) Where payable in more than one year after 










date or sight 

The same duty os a bond (Art. 
for the same amount. 

15) 
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BILL OF LADIHG 


BOND (NOT A DEBENTUBE) 

where the amount of value aecured 
by the bond does not exceed Ka. 10 
where it exceeda Kb. iO, but not Ka. 50 
where it exceeds Ks, 50, but not Ks. 100 


Four aonaa. In Bombay add 
50 % aviroharge. 

In Bengal, Madras and Burma, blx annas 
and in Punjab, eight annaa. 

(Stamp paper or impressed label.) 

N.B.—In Bombay add 50% surcharge 

two annas ; 
four annaa ; 
eight annaa ; 

(but in Biliar, ten annas). 


where the amount or value secured by the bond 
exceeds Ks. 100, but not Ks. 200 


where it exceeds Ks. 200, but not Rs. 300 


where the amount exceeds Ks. 300, bub not Ra. 400 


where it exceeds Ks. 400, but not Ks. 600 


where it exceeds Ks, 500, but not Ra. 600 


where it exceeds Rs. 000, but not Rs. 700 


where it exceeds Rs. 700, but not Ks. 800 


whore it oxcoods Ra. 800. but not Ra. 900 


where it ©xcooda Ra. 900, but not Ra, 1,000 


And for every Rs. 600 or part thereof above 
R.s. 1,000 . 


BOTTOMRY BOND t.e.. BOND BY WHICH THE 


Re. 1 ; In Bombay add 

60%. 

(In Madras, Bihar, Burma, Re. 1-4.) 

Re. 1-8 ; 

(But in Bengal, Puiijab and Madras,. 
Rs. 1-14 ; and in Bihar and Burma^ 
Rs. 2-4, and in U. P. Rs. 1-10). In 
Bombay, add 50%. 

Rs. 2 ; 

(In Bihar, Bengal, Burma, Rs. 3; in 
U. P. Rs. 2-4 ;) in Madras, C. P., Berar 
and Punjab, Rs. 2-8. In Bombay add 
60% surcharge. 

Rs. 2-8 ; 

(In Bihar, Burma and Bengal, Rs. 3-12;. 
In Bombay add 50% 
in C. P. and Berar, Rs. 3-8 ; 
in U. P. R.S. 2-14 ; 
in Madras and Punjab, Rs. 3-2). 

Rs. 3 ; 

(In Bengal, Punjab, Madras, Bihar, 
Burma, U. P., and Berar, 1^. 4-8.) 
In Bombay Rs. 6-12, 

Rs. 3-8 ; 

(In Bombiiy, Bengal, Madriis, Ptinjab, 
Bihar, Burma, U. P., C. P., and Berar, 
Ks. 5-4) . In Bombay add 50 %- 
Rs. 4 ; 

(In Bengal, Madras, Punjab, Bombay, 
Bihar, Burma, U. P., C. P. and Berar, 
Rs. 6). In Bombay Rs. 0. 

Ks.‘4-8 ; 

(In Bengal, Madras, Punjab, Bombay, 
Bihar, Burma, U. P. and C. P. and 
Berar, Rs. 6-12). In Bombay add 
50% surcharge. 

Rs. 5 ; 

(In Bengal, Madras, Punjab, Bombay, 
Bihar, Burma, U. P., C. P., and Berar 
Rs. 7-8). In Bombay 50% more. 

Ra. 2-8 ; 

(In Bengal, Madras, Punjab, Bombay , 
Bihar, Burma, U. P., C. P., and 
Berar, Rs. 3-12). In Bombay add 
60%. 


master of a ship borrows money on the security of 
the ship and the freight or cargo so that the 
ship may be preserved so as to reach her destination 

safe Same as in a bond for the same amount 

(Stamp paper or impressed label.y 
In Bombay add 50% surcharge. 
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Dut in Beng^, Assam, Madras and Punjab where amount or value secured 

Rs, 

a. 

P- 

does not exceed Rs. 10 






0 

a 

0 

where it exceeds Rs. 10, but not Rs. 

50 





0 

6 

0 

where it exceeds Rs. 50, but not Rs. 

100 





0 

12 

0 

where it exceeds Rs. 100, but not Rs. 

200 





1 

8 

0 

where it exceeds Rs. 200, but not Rs. 

300 





2 

4 

0 

where it exceeds Ra. 300, but not Rs. 

400 





3 

0 

0 

where it exceeds Rs. 400, but not Rs. 

500 





3 

12 

0 

where it exceeds Rs. 500, but not Ra. 

600 





4 

8 

0 

wdiere it exceeds Rs. 600, but not Rs. 

700 





5 

4 

0 

whore it exceeds Rs. 700, but not Rs. 

800 





6 

0 

0 

w^he?re it exceeds Rs. 800, but not Rs. 

900 





6 

12 

0 

where it exceeds Rs. 900, but not Ra. 

1,000 





7 

8 

0 

and for every Rs. 600 or part thereof in excess of Rs. 1,000 



3 

12 

0 


N.B, 

CANCELLATION OF ANY INSTRUMENT OR 

CONTRACT, IF ATTESTED. Ra. 5; In Bombay 60% surcharge. 


(But in Bengal, Madras, Punjab. Burma 
and U. P. Rs. 7-8). 


CERTIFICATE OF SHARE, SCRIP OR STOCK As. 2 ; In Bombay add 50% surcharge 

(Adhesive stamp-revenue or coloured 
impression). 


CHARTERPARTY, i.e., a contract whereby a ship 
is let to a charterer 


COMPOSITION—DEED, i.e.. 


Re. 1 ; add 50%, in Bombay. 

(But in Bengal, Madras, Bihar, C. P. 
and Berar, U. P., the stamp duty i s 
two rupees.) 


an instrument executed by a debtor by which he transfers his property for the benefit of liis 
creditors, or by which payment of a composition or dividends on dcibts is secured to the creditors, 
or by which provisitm is made for the continuance of the debtor’s businoss, under the supervision 
of inspectors or under license for the benefit of his creditors. 


Rs. 10 ; 

(But in Punjab, U. P., Rs. 12-8 and 
in Bengal, Rs. 20 ; in Bombay Rs. 30 
(with surcharge). 

CONVEYANCE 


Whore the amount or the value of the consideration shown iii the deed of conveyance does 
not exceed Rs. 50 ; 


AVhere the amount or the value of the consideration 
exceeds Rs. 50, but not Rs. 100 :— 


Where the amount of consideration exceeds 
Rs. 100, but not Rs. 200 :— 


Where the amount of consideration exceeds 
Rs. 200, but not Rs. 300 :— 


Imperial, annas eight; 

But in Bengal, Assam, 

Punjab, Madras and Bihar, 12 annas. 
In C. P. and Berar, 8 annas. 

In Bombay, 8 annas + 4 annas surcharge. 


Imperial Duty Re. 1. 

But in Bengal, Assam, 

Punjab, Madras and Bihar, Rs. 1-8 ; 

In other places. Re. 1, 

But in Bombay Re. 1-8 with surcharge. 


In Bengal, Assam, Punjab, Madras and 
Bihar, Rs. 3 ; Elsewhere Rs. 2, but 
in Bombay add 50% surcharge. 


In Bengal, Assam, 
Madras and Bihar 
In Burma also. 

In U. P., 

In C. P. and Berar 
Tn Rnmhav. Rr. 4-8 f 


Punjab, 

Rs. 4-8; 

Rs. 4-8 ; 

Rs. 3-4; 

Rs. 3-8. 

- 60% Biircharffe.l 
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Where the value or consideration exceeds Ra. 300 
but not Rs. 400 ; 


Where the value or consideration exceeds Rs. 400 
but not Ra. 500: 


Where the amount or consideration exceeds 
Kb. 500, but not Ks. 600 :— 


VVliere the amount or consideration exceeds 
Ka. 600, but not Ra. 700 


Where the amount or consitleration exceeds 
Ka. 700, but does not exceed Ka. 800 :— 


Whore the amount or consideration exceeds 
Ks. 800, bub not Ks. 900 :~ 


Where the amount or value of considoration 
exceeds Ks. 900, but not Ks. 1,000. 


And for every Ka, 500 or part tliereof in excess 
of Ks. 1,000 


In Bengal, Assam, Punjab, Madras» 
Biliar, and Burma, Rs. 6 ; 

In G. P. and Beiar, Ks. 5-8 ; 

In U. P. Rs. 4-8 and Imperial Rs. 4. 

In Bombay, Rs. 9 (Ks. 6 + Rs. 3) 


In C. P- and Berar, Bengal, Assam, 
Pmijab, Bihar, Madras, and Burma, 
Rs. 7-8; In Bombay Rs. 7-8+50% 
surcharge. 

In U. P. Ks. 5-12 ; and Imperial, Ks. 5. 


Imperial, Ks. 6; but elsewhere, Rs. 9. 

In Bombay Ks. 9 + 50% surcharge. 


Imperial, Ks. 7 ; elsewhere Ks. 10-8, 
add 50% surcharge. 


Imperial Ks. 8; but elsewhere, Rs. 12. 
Ill BomUiy add 50% surcharge. 


Imperial Ks. 9 ; but elsewhere, Ks. 13. 
la Bombay add 50% surcharge. 


Imperial, Ks. 10; elsewhere Ks, 15. 
lu Bombay add 50% surcJiarge. 


Imperial, Ks. 5 ; elsewhere, Ks. 7-8, 
In Bunibay add 50% surcharge. 


For Bombay city and urban areas there are special tables. 

CUSTOMS BOND 


(a) whcu’ci tViO amount docs nob exceed 
Ks. 1,000 ; 

II any other case. 


DEBENTURE 

(whether with or without a mortgage) being 
a marketable security and transferable with or 
without a bettor title. 


(a) by endorsement or by a deed or separate 
instrument of transfer . 


Same duty as a Bond (See under 
“ Bond ”). 


Ks. 5; 

(But ill Bengal, Madras, Punjab, Bombay, 
Burma, Bihar, C. P. and Berar, U. P., 
ton rupees, if the amount exceeds 
Ks. 1,000). In Bombay add 60% 
surcharge. 

If the amount does not exceed Rs. 1,000 
then, in Bengal, Punjab and IVIadras, 
the same duty as a Bottomry Bond. 


Impressed stamped label to be used. 
Imperial : Same duty as in a Bond for 
tlie same amount. 

Add 50% sui’charge in Bombay. 


In U. P., Burma, Bihar and in C. P. 

and m Bombay.The same duty 

as in a Bond for the same amount. 
50% surcharge in Bombay. 

And in Assam, Bengal, Punjab and 
Madras. Tbe same duty as in Bot¬ 
tomry Bond for tho same amount. 
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STAMP DUTIES ON 


(b) by delivery 


Exjjlanation: The terra ‘ Debenture * in¬ 
cluded any interest coupon attached thereto, but 
in estimating the stamp duty the amount of such 
coupons shall not be included. 


EXEMPTION : A 

debenture issued by u. regisUirod (incorporated) 
(Company or other corporation in terms of a re¬ 
gistered mortgage-deetl duly stamped in respect of 
the full ainoimt of the debentures to be issued there¬ 
under, whereby the Company or the body borrow¬ 
ing make over, wholly or partly, their property 
to trustees for the benefit of the dobonturo-holders 
provided the debentures so issued are expressed 
to be issued in terms of tlio said mortgage-deed. 


Subject to any surcharge, the same 
duty as in a Conveyance for a oon- 
Bideration equal to the face amount 
of the debenture, but in U. P.: — 


where the face amount does not exfioed 
Rs. 100, Re. 1-4-0. 

where the face amount exceeds Rs. 100. 
but not Rs. 200, Rs. 2-S-O ; 


where the face amount exceeds Rs. 200, 
the same duty as a Conveyance for a 
consideration equal to the face amount 
of the debenture ; 


In Bombay city, and in Alimedabad, 
Poona, and otlier city or cities notified,, 
and in any urban area notified.... the, 
some duty as on a conveyance for bl 
consideration equal to the face amount 
of the debenture. 

[Make thorough inquiry about surcharge^ 
if any.] 


DELIVERY-ORDER IN RESPECT OF GOODS, 


i.e.j an orde^r or a document entitling a person 
nainiKl in it (or any person taking it as a transferee), 
or the bearer, of it, to obtain the delivery of any 
g(M)cls lying in any dock oi' port, or in a w'arohouse 
nr upon a wharL 

DEPOSISTS 01^ TITLE DEEDS : 


One anna. In Bombay (50% 
more siirc-harge. 


See Agreement Re) : Deposit of title 
deeds 


FURTHER CHARGE, 

(a) When the original mortgage is one of the The same duty as Conveyance (No. 23) 
descripti(.)n reforrod to in clause (a) of article No. 40 for a consideration equal to the amount 

(that is, with possession.) of the fiuther charge secured by the 

instrument. 


(b) When such xuorbgago i,s one of the doa- 
cription referred to in clause (b) of article No. 40 
(that is without pos.session.) 

(i) il‘, at the time the instrument is executed, 
^possession is given, or agreetl to be given under such 
instrument 

(ii) if possession is not sf> given 

INDEMNITY BOND 

LETTER OF ALLOTMENT OF SHARES 
OR DEBENTURES 

LETTER OF CREDIT, i,e., 

an instrument by which one person authorizes 
another to give credit to the person in whose favour 
it is drawn. 

LETTER OF GUARANTEE 
LETTER OF LICENSE, i.e., ait 


The sumo duty us Coiivoyanco (No. 23y 
for a cousidoration equal to the total 
amount of the charge less the duty 
already paid on the original mortgage 
and further charge. 

The same duty as a Bond (No. 15) 
for the amount of the further charge. 

iSame duty a.s in a Security Bond. 

(In Bombay 60% surcharge) 

Two amias. In Bombay 3 annas. 
(Revenue stamp—Adhesive or Coloured 

Impression). 

Two annas. (In Bombay add 60%). 
(Adhesive stamp or coloured impression) 

See Agreement 


agr^ment by a debtor with liia creditors that the creditors shall, for a specified time, suspend 
their claims and shall allow the debtor to carry on his business at his own discretion. 

Ten rupees. (In Bombay fifteen rupees 
Inrith surcharee.1 
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MEMORANDUM OF ASSOCIATION 


All Impressed Label to be used* 


(a) when accompanied by articles of associa- 
ti on ; Imperial; Ks, 15. 

But in Bengal, Punjab, Madras, IT. 

& Bihar, C. P. & Berar, Assam, 
the duty is Rs. 30. In Bombay the 
duty is Rs. 30 + Rs. 15 surcharge 
=Ra. 46. 


In Bombay, Madras, Punjab, C. P. & 
Berar, U. P. & Bihar, the duty is 
Rs. SO, but in Bombay, add 50% 
surcharge. 

(i) ^vhere the nominal sharo capital does 

not exceed one lac of Rupees. In Assam and Bengal, Rs. 80. 

(ii) where the nominal share capital exceeds 

one lac of Rupees. In Assam and Bengal, Rs. 130. 

Imperial: Rs. 40. 


(b) if not accompanied by articles of associa¬ 
tion. 


Explanation :— 

Memorandum of Association of a corpora¬ 
tion not for profit iind registered imder Section ^26 
of tl»e Indian Companies Act, 1913, is exempted 
from stamp duty. 


MORTGAGE-DEED. not being “an Agree¬ 
ment relating to Deposit of Title-deeds, Pawn or 
Pledge (No. 6) Bottornry-Bond (No. 16), Mort¬ 
gage of a Crop (No. 41) Kespondentia-Bond (No. 56) 
or Security-Bond (No. 57) : 

(a) wlioii possession of the property or any 
part of the property comprised in such deed is given 
by the mortgagor or agreed to bo given ; 


The same duty as a Conveyance (No. 23) 
for a consideration equal to the amount 
secured by such deed. 


(b) wlien possession is not given or agreed to 
be given as aforesaid ; 


Explanation—A mortgagor who gives to the 
mortgagee a power-of attorney to collect rents or 
a lease of the Property mortgaged or part thereof 
is deemeid to give posession within the meaning of 
this article; 

(c) when a collateral or auxiliary or additional 
or substituted security, or by way of further assu¬ 
rance for the abovementioned purpose, where the 
principal or primary security is duly stamped :— 
J‘or every sum secured not exceeding Rs. 1,000 
and for every Rs. 1,000 or port thereof secured 
in excess of Rs. 1.000 

Exemptions ; 


The same duty as a Bond (No. 15) for 
the amount secured by such deed. 
Madras—Tlie same duty as a Bottomry 
Bond (No. 16) for the amount se¬ 
cured by such deed. 


Eight annas. 

Eight annas. 

In Bombay odd 50% Surcharge. 


(1) Instruments executed by persons taking 
advances under the Land Improvement Loons 
or Act, 1883, or the Agriculturists’ Loans Act, 

1884, or by their sureties as security for the 
repayment of such advances. 

(2) Letters of hypothecatoin accompanying a 
bill of exchange. 

NOTARIAL ACT, that is to say, any instrument, 
endorsemc it, note, attestation, certificate, or entry 
not being a Protest (No. 50) made or signed by a 
Notary Public in the execution of the duties of 
liis office, or by any other person lawfully’ acting One rupee, 
as a Notary Public. .. .. .. 60% Surcharge in Bombay. 
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NOTE OF PROTEST BT MASTER OF A SHIP Eight annas. 

But in Bengal, Madras, Bihar, TJ. P, 
and Burma, the stamp duty is one 
rupee. In Bombay one rupee and 
amias eight (with surcharge). 

note or memorandum sent by a Broker 

<or /Vgent to his principal intimating the purchase 
or sale on account of such principal :— 

(a) of any goods exceeding in value twenty 

rupees m m m m W annas. 

(b) of any stock or marketable security exceed- Subject to a maximum of ten rupees, 

ing in value twenty rupees. one anna for every Ra. 10,000 or part 

thereof of the value of the stock or 
Hecuritj’^. 

NOTEJOF PROTEST BY THE MASTER OF A SHlP«.Eight annas. 

DRDER FOR THE PAYMENT OF MONEY 

See Bill of Exchange (No, 13)« 

PARTNERSHIP 

A. INSTRUMENT OF Imperial : Rs. 2-8. 

(a) Where the capital of the partnership does But in Bengal, Madras, Assam, Rs. 5. 

not exceed Rs. 500. In Bombay Ks. 5 plus Rs. 2-8 

(Surcharge.) 

In U. P. Rs. 3-12. (Subject to surcharge.) 

(b) in any other case ^ ^ m ^ Imperial Rs. 10: In Bengal Madras, As¬ 

sam, Rs. 20. In Bombay Rs. 20 + Rs. 10. 
In U. P. where the Capital exceeds 
Rs. 500 but not Rs. 1,000, Rs. 7-8, and 
in any other ca.se Rs. 15. 

(Subject to surcharge.) 

B. For Dissolution ol Partnership Imperial R.s. 5. 

In Bengal, Madras, Assam, U. P. Rs. 10. 
In Bombay Rs. 10 -I- Rs. 5 (Surcharge.) 

'PAWN OR PLEDGE —See Agreement relating to 
i)EPOSIT OF TITLE DEEDS, Pawn, or Pledge. 

jPOLICY of INSURANCE 

S&i insurance —(1) “No contract for sea-insuronco (other than such insurance as is re- 
tferred to in section 506 of the Merchant Shipping Act, 1894) shall be valid unless the same is 
• expressed in a sea-policy. 

.X2) No sea-policy made for time shall be made for any time excluding twelve months. 

(3) No sea-policy shall be valid imless it specifies the particular risk or adventure, or the 
tiime, for which it is made, the names of the subscribers or underwriters, and the amount or 
.amounts insured. 

(4) Where any sea-insurance is mode for or upon a voyage and also for time, and to extend 
"tojor over any time beyond thirty days after the ship shall have arrived at her destination and 
.been there moored at anchor, the policy shall be charged with duty as a policy for or upotPa 
'Voyage, and also with duty as a policy for time (S. 7). 


i 

i 

If drawn 
singly. 

If drawn in 
duplicate, for 
each part. 

.A.—Sea Insuranoe. 

,(1) for or upon any voyage— 

.(i) where the premium or consideration does not exceed 

the rate of two aiuias or one-eighth percent of the 1 
.amount insured by the policy1 

One anna. 1 

Half-an-axuia. 
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If drawn 
singly. 


If drawn in 
duplicate, for 
each part. 


(ii) in any other case, in respect of every full sum of one 
thousand five hundred rupees and also any frac¬ 
tional part of one thousand five-hundred rupees 
insured by the policy 


One anna. 


(2) for time— 


(iii) in respect of every full sum of one thousand rupees 
and also any fractional part of one thousand rupees 
insured by the policy— 

where the insurance shall be made for any time not exceeding 

six montlis .. > .. .. *».. Two annas, 

where the insurance shall be made for any time exceeding six 

months, and not exceeding twelve months . . Four annas. 


B.—Fire Insurance and other classes of insurance not else- 


Half-an^aona. 


One anna. 
Two annas.. 


where included in this Article, covering goods,, morchaudise, 
personal effects, crops, and other property against loss or 
damage— 

(1) in respect of an original policy— 

(i) when the sum insured does not exceed rupees five 

thousand .. .. .. . . .. Eight annas, 

(ii) in any other case.. .. .. “:. •:. •;. One rupee. 


(2) in respect of each receipt for any payment of a premium 
on any renewal of an original jjolicy .. 


C.—Accident and Sickness Insurance— 


One half of the duty payable 
in respect of the original 
policy in addition to the 
amount, if any chargeable- 
under No. 53. 


(a) against railway accident, valid for a .single journey only.. 
Exemption .— 

When issued to a passenger travelling by the intermediate' 
qr third class in any railway— I 


One anna. 


(b) in any other case—for the maximum amount which 
may become payable in the case of any single acci¬ 
dent or sickness where such amount does not exceed 
rupees one thousand and also wdiore such amount 
exceeds rupees one thousand for every rupees one 
thousand or part thereof 


Two annas. 


Provided that, in case of insurance against death by accident, 
when the aiuiual premium payable does not exceed Rs. 2-8 as. 
pc# Rs. 1(K)0, til© duty on every Rs. 1000 or part thereof of 
such instrument shall be one anna for .maximum amount 
which may become pajoible under it. 


C,— Insurance by way of Indemnity against liability to pay 
damages on occdunt of accident a to workman employed by or! 
under the insurer or against liability to pay compensation under; 
the Workmen’s Compensation Act, 1923 for every Rs. 100 oil 
port thereof payable as premium .. .. .. .. i 


One anna. 


D.— Life Insurance or other insurance not specifically pro¬ 
vided for , except such a Re-Insurance as is described in Divi¬ 
sion E of this Article— 


One anna.. 


(i) For every sum insured not exceeding. Rs. 250 


I Two annnas. 


Two aimos. 
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If drawn 
singly 

If drawn in 
duplicate, for 
each part 

, 

(ii) For every sum insured exceeding Rs. 250 but not 
exceeding Rs. 600 . 

Four annas. 

Three annas. 

(iii) For every sum insured exceeding Rs. 600 but not 
exceeding Rs. 1,000 and also for every Rs. 1,000 
or part thereof in excess of Rs, 1,000. 

Six annas. 

Four annas. 

Exemption PoUcies of life insurance granted by the 
Director General of Post Office in accordance with rules for 
Postal Life Insurance issued under the authority of the 
Governor-General in Council. 



E.—Re-Insurance by an Insurance Company, which has 
granted a policy of the nature specified in Division A or Divi¬ 
sion B of this Article, by way of indemnity or guarantee against 
the payment on the original insurance of a certain part of the 
sum insured thereby. 

One quarter of the duty pay¬ 
able in respect of the origiiud 
insurance, but not less 

than one anna or more 
than one rupee. 


General Exepmtion :—Letter of cover or engagement to issue a policy of insurance; Pro¬ 
vided that unless such letter or engagement bears the stamp prescribed by this Act for such 
policy, nothing shall be claimable thereunder, nor shall it be available for any purpose, except 
t^ compel the delivery of the policy therein meotioiied. 

POWER OF ATTORNEY One rupee. 

(When empowering a person or persons to In Bengal, Burma, Punjab, Re. 1. 

act in a single transaction). In Madras, Bihar, C. P. and Berar, 

U. P. twelve amias. In Bombay, 
Be. 1 -h amias 8 surcharge. 

Eight annas. 

In Bengal, Burma, Punjab, Re. 1. 
In Madras, Bihar, C. P. and Berar^ 
U. P. twelve annas. In Bombay add 
60% surcharge. 

Eight onnaa. 

(When required in suits or proceedings 

under the Presidency Small Cause Courts Act, In Madras, Bdiar, C. P. and Berar, 
1882). Re. 1-8. 

In Punjab, Bengal and Burma, Two 
rupees. In Bombay, Rs. 2 -i- Re. 1 
==Rb. 3. 

Five rupees. 

(When empowering not more than five per¬ 
sons to act jointly and severally in more than one In Madras, Bihar, C. P. and Berar and, 
transaction or generally). U. P., Rs. 7-8. 

In Bengal, Pimjab, Burma Bs. 10. (In 
Bombay fifteen rupees.) 

(When authorizing more than five persons. Ten rupees, 

but not more than ten persons to act jointly and 

severally in more than one trajisaction or general- In Madras, Bihar, 0. P., and Berar, and 
ly.) U. P., Rs. 16. 

In Punjab. Burma, Bengal, Ks. 2<K 
In Bombay add 60%. 


When executed solely for registering a do¬ 
cument or documents in relation to a single tran¬ 
saction or for admitting execution of one or more 
such documents. 
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The some duty as in a conveyance. 


Rupee one 

for each person authorised. 

In Madras, Bihar, C. P. and Berar, U. P 
Re. 1-8 for eekch person authorised. 

In Punjab, Burma, Bengal, Rs. 2 for 
each person authorised. In Bombay 
Rs. 2 + Re. 1 =Rb. 3 (with surcharge.) 
for each person authorised. 

' PROMISSORY NOTES 

(a) When payable on demand— 

(i) When the amount or value does not ex¬ 
ceed Rs. 250 .. .. .. One anna. 

(ii) When the amount or value exceeds Rs. 260 

but does not exceed Rs. 1000 .. .. Two annas. 

(iii) In any other case .. .. Four annas. 

(b) When payable otherwise than on demand .. The same duty as Bill of Exchange 

(Art. 13) for the same amount payable 
otherwise than on demand. 

PROTEST OF BILL OR NOTE that is to say, any Imperial Re. Bombay Bengal^ Madras 
declaration in writiug made by a Notary Public or Punjab^ Assam and U. P. 2 

other person lawfully acting as sucli, attesting the 
dishonour of aj^Billj; of Exchange or Promissory 
Note. 

PROXY empowering or authorising any person 
to vote at any one election of the members of a 
district or local board or of a body of Municipal 
commissioners, or at any one meeting of (a) members 
of on incorporated company or (b)a local authority 
or (c) proprietors, members or contributors to the 
fimds of any institution. 

RECEIPT for any sum of money or property One anna Revenue, 

the amount or value of which exceeds Rs. 20. 

SECURITY-BOND 

(a) when the amount secured does not ex¬ 
ceed Rs. 1,000 The same duty as a bond for the amount 

secured ; in Bombay 50 % surcharge. 

(b) in any other case. Five rupees. 

(But in Madras, the same duty as in a 
Bottomry Bond, when the amount se¬ 
cured does not exceed Rs. 1,000). 

In other cases, seven rupees and eight 
annas, in Madras, Punjab, Bihar, C. P. 
& Berar, Burma and U. P. 

In Bengal the duty is ten rupees. In 
Bombay add 50% surcharge. 


Two omias. 

In Bombay, aimas 2 + anna i=3 annas 
(i.e., with 50% surcharge). 


(When given for consideration and autho¬ 
rizing the agent to sell any immovable property.) 

(In any other case) 


SHARE CERTIFICATE 


Two annas 

In Bombay surcharge of one anna. 
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SHARE WARRANT TO BEARER IMPRESSED LABEL TO BE USED. 

In U. P. and Bihar, the duty is same as 
in a debenture transferable by de¬ 
livery for a face amount equal to the 
nominal amount of the shares specified 
in the warrant. 

Imperial duty : One and a half times 
the duty payable on a Coxiveyaiu^e 
(see Conveyance) for a considoratioii 
equal to the nominal amount of tlie 
shares shown in the warrant. 

But it should be noted that the above provision docs not apply to the city of Bombay 
and such other cities and urban areas as may be notified. 

EXEMPTIONS : — 

A Share Warrant when issued by a Company under the provisions of the Indian Companies 
Act, 1913, to have effect only upon payment, as composition for that duty to the Collector of 
Stamp Revenue, of 

(n) one and a half per cent, of the whole subscribed capital of the Company, or, 

(h) if any company which haa paid the said duty or composition in full subsequently 
issues an addition to subscribed capital one and half per cent, of the additional 
capital BO issued 

SHIPPING ORDER for or regarding the Convey- One anna (revenue adhesive), 
ance of goods on board a vessel. 

TRANSFER OF SHARES OR DEBENTURES 

(Whether with or without consideration)' Subject to surcharge, if any;— 

Transfer o: shares in an incorporated com¬ 
pany or other corporation. One-half the duty on a Conveyance for 

a consideration equal to the value of 
the share. 

But in Bombay, twelve annas per every 
Rs. 100 or part thereof of the value 
of the share. (Add 50% surcharge.) 

Transfer of debentm^s, being marketable se- One-half the duty on Conveyance for a 
curities whether the debeiituro itself is liable to consideration equal to the face amount 

duty or not. of the debenture. 

But in Bombay, twelve annas per every 
Rs. 100 or part thereof of the face 
amount of the debenture. (Surcharge 
50%.) 

In U. P. in the case of both t.e., whether trans¬ 
fer of shares or of debentures, the stamp duty is 
as follows :— 


When the value of the share or the face 
' amount of the debenture does not exceed Rs. 100. 

the stamp duty is :— Rs. a. 

0 12 

Where the same exceeds Rs. 100, but not Rs. 200, it is , .. ..IS 

Where the same exceeds Rs, 200, but not Rs. 300, it is .. .. .. .. ..24 

Where the same exceeds Rs. 300, but not Rs. 400, it is .. .. .. .. ..30 

Where the same exceeds Rs. 400, but not Rs. 600, it is .. .. .. .. ..312 

Where the same exceeds Rs. 500, but not Rs. 600, it is .. .. .. .... 4 8 

A^^ere the same exceeds Rs. 600, but not Rs. 700, it is .. ., .. .. ..54 

Where the same exceeds Rs. 700, but not Rs. 800, it is ., .. .. .. ..00 

Where the same exceeds Rs. 800, but not Rs. 900, it is .. .. .. 6 12 

Where the same exceeds Rs. 900, but not Rs. 1000, it is .. .. .. .. ..78 

And for every Rs. 600 or part thereof over Rs. 1,000 .. ... .. ..312 
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WABRAMT FOR GOODS, ».e., on 

instrument recognising the right of any person 
(named in it) or persons taking as transferees from 
him, or of the holder of it, to the obtaining of pro¬ 
perty lying in or upon any dock, warehouse or 

wharf. Four annas. 

But in Madras, Punjab, Bihar C. P. 
and Berar, U. P. six annas. 

In Burma and Bengal, eight .annas. In 
Bombay 8 annas + 4 annas 12 
annas with surcharge. 

REMISSION OF STAMP DUTY 

By notification dated 16th January, 1937, the Government has remitted stamp duty 
chargeable in the case of Conveyance and in the case of Transfer in the case of Euiy instrument 
evidencing a transfer of property between Companies limited by shares under the Indian Com¬ 
panies Act 1913, in cases :— 

(i) where at least 90 per cent, of the? issued share capital of the transferee company is 
in the beneficial ownership of the transferor company, or 

(ii) where the transfer takes place between a parent company and a subsidiary com¬ 
pany one of wliich is the beneficial owner of not less than 90 per cent, of the issued share capital 
of the other, or 

(iii) where the transfer takes place between two subsidiary companies of each of which 
not less than 90 per cent, ol' the share capital is in beneficial ownership of a common parent 
company ; 

Provided that in each case a certificate is obtained by the parties from the office appointed 
in tills behalf by the Government concerned that the conditions above proscribed are fulfilled. 



CHAPTER XXX 

LAW OF REGISTRATION 

The Law of Registration is given in the Indian Registration Act, 1908, which 
tells us what documents require compulsory registration, and in what cases is re¬ 
gistration optional, and what the effects of non-registration are. 

The Raison D’etre of Registration 

Registration facilitates the proving of facts, and saves so much of delay and 
expenditure which would otherwise have to be incurred. It provides a means of 
beher safety and a preventive to fraud or other mischief. People know about the 
existence and execution of the document concerned. Especially in the case of real 
property (^ands and buildings) a greater means of protection than in the case of 
movable property Is required for the prcrtection of innocent purchasers for value, 
acting in good faith. Supposing A wants to buy X’s land. A must before going 
in for the purchase take care to find out whether X has really the title to the property, 
and whether the property is subject to any mortgage or other eiicumbraiice. How 
could A find out the true facts, unless there is registration of such mortgages and 
eiK'umbrances. Sectii.)!! 17 of the Registration Act renders a very important service 
in protecting the interests of innocent third parties by providing for compulsory re¬ 
gistration in the case of interests in real property. 

Documents requiring Compulsory Registration under Sec. 17 of the Registra¬ 
tion Act. 

The following are the documents requiring compulsory registration :— 

(1) Tiistruments of gift of immovable property ; 

(2) Non-testamentary instruments which create or purport to create, de- 
. dare, assign, limit or extinguish, any right, title or interest of the 

value of one hunch ed rupees or upwards, to or in immovable property; 

(8) Non-testamentary instruments which acknowledge the receipt or pay¬ 
ment of any consideration on account of the creation, declaration, 
assignment, limitation or extinction of any such right, title or interest ; 

(4) Leases of immovable property from year to year, or for any term ex¬ 

ceeding one year, or reserving a yearly rent ; and 

(5) Non-testamentary instruments transferring or assigning any decree or 

order of a Court or any award when such decree or order or award 
purports or operates to create, declare, assign, limit or extinguish, 
whether in present or in future, any right, title or interest, whether 
vested or contingent, of the value of one hundred rupees and upwards, 
to or in immovable property : 

Provided that the Provincial Government may, by order published in the 
Official Gazette, exempt from registration any leases in districts the terms of 
which do not exceed five years and the annual rents reserved by which do not 
exceed fifty rupees. 

(6) An authority to adopt. 

The following documents, however, are not covered by points (2) and (3) of 
this (preceding) note, and, therefore, do not require registration :— 

(a) any composition deed ; or 

(b) any instrument relating to shares in a Joint Stock Company, notwith- 

vStanding that the assets of such Company consist in whole or in part 
of immovable property ; 
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(c) any debenture issued by any .such Company and not creating, declaring 

assigning, limiting or extinguishing any right, title or interest, to or 
in immovable property except in so far as it entitles the holder to the 
♦Security afforded by a registered instrument whereby the Company 
has mortgaged, conveyed or otherwise transferred the whole or part 
of its immovable propert}^ or any interest therein to trustees upon 
trust for the benefit of the holders of such debentures; or 

(d) any endorsement upon or transfer of any debenture by any such Com 

pany; 

(e) any document not itself creating, declaring, assigning, limiting or extin¬ 

guishing any right, title or interest of the value of one hundred rupees 
and upwards to or in immovable property, but merely creating a right 
to obtain another document which will, when executed, create, declare, 
assign, limit or extinguish any such right, title or interest ; or 

(f) any decree or order of a Court except a decree or order expressed to be 

made on a compromise and comprising immovable property other 
than that which is the subject-matter of the suit or proceeding ; or 

(g) any grant of immovable property by the Government ; 

(h) any instrument of j)artition made by a Revenue Officer ; or 

(i) any order granting a loan or instrument of collateral security granted 

under the Land Improvement Act, 1871, or the Land Improvement 
Loans Act, 1883 ; or 

(j) any order granting a loan under the Agriculturists Loans Act, 1884, or 

instrument for securing the repayment of a loan made under that 
Act ; or 

(k) any order made under the Charitable Endowments Act, 1890, vesting 

any jiroptn’ty in a Tieasurer of Charitable Endowments or divest¬ 
ing any such Treasurer of any proj)orty ; or 

(l) any endorsement on a mortgage-deed acknowledging the payment 

of the whole or any portion of the mortgage-money, and any other 
receipt fOr j^ayment of money due under a mortgage when the receipt 
does not purport to extinguish the mortgage ; or 

(m) any certificate of sale granted to the purchaser of any property sold by 

public auction by a Civil or Revenue Officer. 

Documents of which Registration is optional [Sec. 18] 

Any of the following documents may (at the option of the parties) be registered 
under the Registration Act (T^dth a view to obtaining safety and safeguarding against 
fraud, forgery or simulation) ;— 

(1) Instruments (other than instruments of gift and wills) which purport or 
operate to create, declare, assign, limit or extinguish, whether in present or in future, 
any right, title or interest whether vested or contingent, or a value less than one 
hundred rupees, to or in immovable property ; 

(2) Instruments acknowledging the receipt or payment of any consideration, 
on account of the creation, declaration, assignment, limitation or extinction of any 
such right, title or interest; 

(3) Leases of immovable property for any term not exceeding one year,, and 
leases exempted under section 17 ; 

(4) Instruments (other than wills) which purport or operate to create, declare, 
assign, limit or extinguish any right, title or interest to or in movable property ; 

(6) Wills ; and 

(6) All other documents not required by section 17 to be registered. 
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Registration under other Acts 

Where a document requires compulsory registration under other Acts, it must 
he registered as required under the other Act concerned. For examplQ, a contract^- 
out of natural love and affection, between parties in near relation, requires registra¬ 
tion, if it is to be enforced, though without consideration. [See. 25 (1) of tlye Indian 
ilontract Act.] Then registration is required, in some cases, under the rransfei 
of Property Act. Under the Indian Succession Act, where a person, liaving a 
nephew or a niece, gives by will an}- property in charity, the m iW must be deposited 
with the Registrar of Assurances ; otherwise the charitable bequest under the will 
will be regarded as void, though the rest of the will is not prejudicial simply because it 
is not so deposited. 

So also is registration of memorandum, articles, debentures, mortgages, charges 
etc., essential under the Companies Act. 

Effect of Registration 

Under section 47 of the Indian Registration Act, a registered di cument 

operates from the time from which it would have commenced to operate if no regis¬ 
tration thereof had been required or made, and not merely from the time of its re> 
gistration. So the registration relates back to the date at which the document was 
executed; this applies both to documents which are compulsorily registrable, and 
documents which are optionally registrable. (Lakshamandas v. Dasrat, 1880, 
I. L. R. 6 Bom. 168, at p. 180.) 

When there are two registered documents, the one which was executed at a 
prior date will have priority over the document registered at a later date. (Lalubhai 
V. Bai Amrit, 1877, 1. L. R. 2 Bom. 299, at p. .343; Naraian v. Laksman, 1904. I. L. 
R. 29 Bom. 42, at p, 44 ; Das V. Moolla, 1916, 22 C. W^. N. 318.) If two competing 
registered de(3ds or instruments are executed on the same day then the deed or the 
instrument executed first will have priority over tlie other. (Lalubhai v. Bai Amrit, 
1877 I. L. R., 2 Bom, 299 at p. 344 : Muhammad Ewaz v. Birji Lall, 1877, I. L. R., 
I All. 465 at p. 469 ; Ratan Sahu v. Bishun Chand 1907, 11 C. W. N. 732.) 

Effect of Non-registration of Document requiring Registration under the Indian 

Registration Act 

Under section 49 of the Indian Registration Act, no document requiring regis¬ 
tration under section 17, or by any provision of the transfer of Property Act, shall 
affect any immovable property comprised by the document, or confer any power 
to adopt, or be received as evidence of any transaction affecting such property or 
conferring such power. But an unregistered document affecting immovable pro¬ 
perty and required by the Indian Registration Act or under the Transfer of Property 
Act, to be registered can be received as evidence of a contract in a suit for specific 
performance (under Chapter II of the Specific Relief Act), or as evidence of part— 
performance of a contract (for the purposes of section 53A of the Transfer of Pro¬ 
perty Act), or as evidence of any collateral transaction not required to be effected 
by registered instrument. Under section 50 of the registration Act certain registered 
documents relating to land have priority over and take effect against unregistered 
documents relating to the same property, and not being a decree or order, whether 
such unregistered document be of the same nature as the registered document or not. 
But this provision does not apply to leases exempted under the proviso to sub-sec- 
tion (I) of Sec. (17) or to any document mentioned in sub-section (2) of Sec. (17), 
or to any registered document which had not priority under the law in force at com¬ 
mencement of the Indian Registration Act, 1908. 

A registered document takes priority over an oral agreement or an oral declara¬ 
tion, unless, if the oral agreement or declaration had been made prior to the regis¬ 
tered document, it (the oral agreement or declaration) had been followed or accom-^ 
panied by delivery of possession so as to constitute a valid transfer. 



CHAPTER XXXI 

LAW OF LIMITATION 

The Law of Limitation is given in the Indian Limitation Act of 1908, which 
;tell8 us what limitation is, when limitation starts, and the different periods of limi¬ 
tation with regard to different types of actions at law. ^ 

Meaning of Limitation ” 

By “ limitation ” is meant the period of time allowed by the law within which 
a legal remedy for the infringement of a right must, if at all, be taken in a Court 
of law. Once the period gets over the remedy becomes time-barred. 

Meaning of “ Prescription ” 

By “ prescription we mean the period of time, fixed under the law, on the 
expiration of which a right is acquired or extinguished. By prescription a legal 
right is created or extinguished. 

The Raison d’etre of Limitation 

The law oi' limitation is not, as might be supposed, a dishonest law. The 
sword of l)emA)cles should not be hanging all the time over the head of a party to 
a legal transaction. If A owes B a sum of money, and if A default’s in repaying 
the same, B should have his remedy by a suit against A for recovery of the same, 
unless he forgoes llio money. But B cannot all the time rest lethargically, and 
then spring up at his convenience to enforce his claim against A. A person wishing 
to have his legal right enforced at law must do so within a reasonable time allowed 
under the Limitation Act, because otherwise A would be compelled to lock up with 
him indefinitely the amount of the debt; moreover he would be required to keep 
well protected all the receipts, vouchers, documents etc., for an Inconveniently long 
a period of time, and he might have parted with, lost or misplaced any important 
document helpful to his defence. 

Hence the law does not allow lethargy. Once the period of limitation has 
lapsed, the debt can be said to have become time-barred, or the right or the remedy 
lost. The Latin maxim is : Vigilantihus, et non dormmiibus, lex suceurrit, i.e., 
the vigilant, arid not the dormant, the law helps. 

Effect of Limitation 

Once the period of time fixed by the law has expired no suit or legal proceeding 
in a Court of law can be brought against the other party, because the remedy is 
barred. If a suit is so brought, the Court has got to dismiss it. The Court cannot 
go into the merits of it at all. The suit will be dismissed on a preliminary objection 
by Counsel for the defendant. 

Computing Limitation 

When the plaintiff is under a legal disability the period of limitation shall begin 
to run only from the time such disability ceases. Examples of such disability are ; 
minority, insanity. In case the disability continues till death, the legal representa¬ 
tives may sue within the same period after the death as would otherwise have been 
according to the period of limitation. And the same rule applies in the case of the 
disability of the legal representative himself (section 6 of the Limitation Act). Under 
section 5 of the Act the period of limitation may be extended for appeals, and appli¬ 
cations, if sufficient cause is shown in that respect. 

In the case of a holiday being the day on which the period of limitation expires, 
that day shall not be counted. Section 7 of the Act gives relief where one of several 
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persons jointly entitled to take legal proceedings is under a legal disability. In 
such a case, if a discharge can be given without the concurrence of such person, 
limitation wOl run against them all; when, however, such discharge cannot be 
given, time will not run against any of them till any one of them can give such 
discharge without the concurrence of the rest or until the disability is over. 

In computing the period of limitation we must exclude the day from which such 
period is to be computed. In computing the period of limitation with respect to 
an appeal, or an application for leave to appeal, or for review of judgment, the day 
on which the judgment sought to be appealed against was passed, and the time 
taken up for obtaining a copy of the judgment or decree or order, must be excluded 

A very important and protective provision is made by section 18 of the 
Indian Limitation Act; that section provides that where a person having a right to 
su(5 or to make an application is prevented from doing so because of want of know¬ 
ledge of his right, such want of knowledge having been caused by fraud on him, 
the period of limitation will be computed from the time the fraud first became known 
to him. Similarly when a person lias been prevented from suing or applying in a 
Ooiirt of law, by reason of the fraudulent concealment from him of a docfUment 
essential to prove his right in a Court of law, the period of limitation shall he computed 
from the time he first became able to produce the document or to compel its produc¬ 
tion. 


Under section 13, the period of time during which the person was out of India 
is to be taken out of calculation. Under section 14, the time during which legal 
proceedings in some other Court were bona fide pursued, erroneously, or without 
the Court having the necessary jurisdiction, is not to be calculated ; nor the time 
during which the court has stayed the proceedings (Sec. 15) . Section 19 of the 
Indian Limitation Act provides that when before the expiration of the period pres¬ 
cribed for a suit or application, with regard to any property or right, the party who 
is liable, signs an acknowledgment of liability regarding such property or right, or 
where a person through whom he has derived title or liability acknowledges in writing 
the liability in respect of such property or right a fresh period of limitation will start 
from the date the acknowledgment in writing was so signed. If the writing whereby 
the acknowledgment was made does not bear any date thereon, oral evidence can 
be given to prove the date at which it was signed. 

Sections 20 and 21 of the Indian Limitation Act, provide that where, before 
the expiry of the prescribed period, interest is paid on the debt or the legacy, or where 
a portion of the principle is paid up, by the debtor or by his duly-authorized agent, 

a fresh period of limitation shall run from the time payment was made. 

Where, in the case of a mortgage the mortgagee is in possession of the mortgaged 
property, the receipt of any rents or the yields of the property shall be considered a 
payment, with the result that a fresh period of limitation shall run from the date of 
such payment. 


Different Periods of Limitation 

For different t 5 rpe 8 of remedies there are different periods of limitation. For 
example, in the case of contracts which are registered, the period of limitation is 
six years from the date the cause of action arose. For contracts—oral or written— 
which are not registered the period of limitation is tlnee years, from the time the 
cause of action arose. A period of six years is, as a rule, provided for suits for which 
no provision is made in the Limitation Act [Article 120 of the Limitation Act] 
Article 120 is therefore known as the omnibus or residuary article. 
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MERCANTILB LAW 


NOW FOLLOWS A UST OF THE DIFFERENT PERIODS OF LIMITATION 


PERIODS OF LIMITATION 


Article. 

Description of suit. 

1 Period of 

1 Limitation. 

Time from which 
period begins to run. 

7 

For the wages of a household servant, 
artisan, or labourer. 

One year 

When the wages accrue 
due. 

8 

For the price of food or drink sold by 
the keeper of a hotel, tavern or 
lodging-house. 

One year .. i 

When the food or drink 
is delivered. 

9 1 

For the price of lodging 

One year 

When the price becomes 
payable. 

10 

To enforce a right of pre-emption, 
whether the right is founded on 
Law, or general usage, or on special 
contract. 

One year 

When the purchaser takes, 
under the sale sought 
to be impeached, phy¬ 
sical possession of the 
whole of the proiierty 
sold, or, wdiere there is 
no physical possession 
possible when the sale 
is registered. 

16 

Against Government to recover money 
paid under protest in satisfaction 
of a claim made by the revenue au¬ 
thorities on account of arrears of 
revenue, or on account of demands 
recoverable as such arrears. 

One year 

When the payment is made, 

1 

27 

For compensation for inducing a per¬ 
son to break a contract with tlie 
plaintifl^ 

One year 

The date of the breach. 

30 

Against a carrier for compensation 
for losing or injuring goods. 

One year 

When the loss or injury 
occurs. 

31 

Against a carrier for compensation 
for non-delivery of, or delay in de¬ 
livering, good.s. 

One year 

When the gocKls ought to^ 
be delivered. 

32 

Against one who, having a right to 
use property for specific pui-poses, 
perverts it to other purposes. 

Two years 

AVhen the perversion first 
becomes known to the 
person injured thereby. 

46 

By a party boimd by aw ard to recover 
property comprised in it. 

Three years 

1 

The date of the final 
award or award in the 

case. 

48 

For specific movable property lost, 
or acquired by theft, or dishonest 
misappropriation or conversion, or 
for compensation for wrongfully 
taking or detaining the same. 

Three years 

When the person having 
the right to the posses¬ 
sion of the property first 
learns in whose posses¬ 
sion it is. 

48A 

To recover movable property con¬ 
veyed or bequeathed in trust, de¬ 
posited or pawned and afterwards 
bought from the trustee, depository 
or pawnee for a valuable considera¬ 
tion. 

Three years 

When the sale becomes 
known to the Plaintiff. 

48B 

1 

To set aside sale of movable property, 

1 comprised in a Hindu, Mahomedan 
or Buddhist religious or charitable 
endowment, made by a manager 
thereof for valuable consideration. 

1 

Three years w. 

When the sale becomes 
known to the Plaintiff. 
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Article. ^ 

Description of suit. 

Period of 
Limitation. 

Time from which 
period begins to run. 

49 

For other ^ecihc movable property, 
or for compensation for wrongfully 
taking or injuring or wron^ully 
detaining the same. 

Three years 

When the property is 
wrongfully taken or in¬ 
jured, or when the de¬ 
tainer’s poBsossion be¬ 
comes unlawful. 

50 

For the hire of animals, vehicles, boats, 
or household furniture. 

Three years .. 

When the hire becomes 
payable. 

51 

For the balance of money advanced in 
payment of goods to be deUvered. 

Three years ,. 

When the goods ought to 
be delivered. 

52 

For the price of goods sold and deli¬ 
vered, where no fixed period of credit 
is agreed upon. 

Three years 

The date of the delivery of 
the goods. 

53 

For the price of goods sold and deli¬ 
vered to be paid for after the expiry 
of a fixed period of credit. 

Three years 

When the period of credit 
expires. 

54 

For the price of goods sold and deli¬ 
vered to be paid for by a bill of ex¬ 
change, no such bill being given. 

Three years 

When the period of the 
proposed bill elapses. 

55 

For price of trees or growing crops 
when no fixed period of credit has 
been allowed. 

Throe years 

From the date of tho sulef 

56 

For the price of work done by the 
plaintiff for the defendant at his re¬ 
quest, where no time has been fixed 
fo” payment. 

Three years 

When the work is done. 

57 

For money payable for money lent. 

Three years 

When the loan is made. 

58 

Like suit when the lender has given a 
cheque for the money. 

Throe years 

When tho cheque is paid. 

59 

For money lent under an agreement 
that it shall be payable on demand. 

Throe years 

When tho loan is made. 

60 

For money deposited under an agree¬ 
ment that it shall be payable on de¬ 
mand, including money of a customer 
in the liands of his banker so payable. 

Three years 

1 

When tho demand is made;. 

61 1 

For money payable to the plaintiff 
for money paid for the defendant. 

Three years 

When the money is paid. 

« 

62 

For money payable by the defendant 
to the plaintiff for money received by 
the defendant for the plaintiff's use. 

Three years 

When the money is receiv¬ 
ed. 

63 

For money payable for interest upon 
money due from the defendant to 
the plaintiff. 

Three years ^ 

When the interest becomes 
due. 

64 

For money payable to the plaintiff 
for money found to be due from the 
defendant to the plaintiff on accounts 
stated between them. 

Three years 

When the accounts are 
stated in writing signed 
by the defendant or his 
agent duly authorized in 
this behalf, unless where 
the debt is, by a simuJta- 
noeus agreement in writ¬ 
ing signed os aforesaid, 
m^e payable at a future 
time and then when that 
time arrives. 
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Article. 

1 

Description of suit. | 

i 

Period of 
Limitation. 

Time from which 
period begins to run. 

65 

For compensation, for breach of a j 
promise to do anything at a speci- j 
tied time, or upon the happening of 
a specified contingency. 

Three years 

When the time specified 
arrives or the con¬ 
tingency happens. 

66 

On a single bond, where a day is 
specified for payment. 

Three years 

The day so specified. 

67 

On a single bond, where no such day 
is specified. 

Three years 

The date of executing the 
bond. 

68 

On a bond subject to a condition. 

i 

Three years 

When the condition is 
broken. 

69 

On a bill of exchange or promissory 
note payable at a fixed time after 
date. 

Three years 

When the bill or note falls 
due. 

70 

On a bill of exchange payable at sight 
or after sight, but not at a fixed time. 

Three years 

When th# bill is presented. 

71 

0|i a bill of exchange accepted payable 
at a particular place. 

Three years 

When the bill is presented 
at that place. 

72 

On a bill of exchange or promissory 
note payable at a fixed time after 
sight or after demand. 

Three years 

When the fixed time ex¬ 
pires. 

73 

On a bill of exchange not accompanied 
by any writing restraining or post¬ 
poning the right to sue. 

Tjiree years 

Thp date of the bill. 

74 

On a promissory note or bond payable j 
bv instalments. 

j 

Three years 

i 

The expiration of the first 
term of payment ns bo 
the part then payable ; 
and for the other parts,, 
the expiration of the 
respective terms of pay¬ 
ment. 

75 

On a promissory note or bond payable 
by instalments, which provides that, 
if default l>e made in payment of 
one or more instalments, the whole 
shall be due. 

Three years 

When the default is made 
unless where the payee 
or obligee waives the 
benefit of the provision, 
and then when fresh 
defaiUt is made in res¬ 
pect of which there is nu 
such waiver. 

76 

On a promissory note given by the 
maker to a third person to be de¬ 
livered to the payee after a certain 
event should happen. 

Thiee years 

The date of the delivery to 
the payee. 

77 

On a dishonoured foreign bill whore pro¬ 
test has been made and notice given. 

Three years 

When the notice is given. 

78 

By the payee against the drawer of a 
bill of exchange, which lias been 
dishonoured by non-acceptance. 

Three years 

The date of the refusal bo 
accept. 

79 

By the acceptor of an accommodation- 
bill against the drawer. 

Throe years 

When the acceptor pays 
the amount of the bill. 

80 

Suit on a bill of exchange, promissory 
note, or bond not herein expressly 
provided for. 

Three years 

When the bill, note, or 
bond becomes payable. 
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Article. 


Description of suit. 


Period of Time from which 

Linutation. period begins to run. 


81 ] 

By a surety against the principal | 
debtor. 

Three years 

When the siuety pays tlie 
creditor. 

82 ] 

By a surety against a co-surety. 

Three years 

When the surety pays any¬ 
thing ill excess of his own 
share. 

83 

Upon any other contract to indemnify. 

Tliree years 

When the plaintiff i.s ac¬ 
tually indemnitied. 

84 ] 

By a Vakil or Solicitor for his costs in 
a suit or for work done, when there 
is no express agreement as to the time 
of payment of such costs. 

Three years 

Date of completion of the 
work or of proper dis¬ 
continuance of the work. 

85 

For the balance due on a mutual, open, 
and current accoimt, where there 
have been reciprocal demands bet¬ 
ween the parties. 

Three years 

Tlie close of the year in 
which tlie last ittun ad¬ 
mitted or proved is 
entered in the account; 
such year to be computed 
as in the account. 

86 (a) 

On a policy of insurancje, when the 
sum assured is payable after proof 
of the death has been given to or 
received by the insurers. 

Tliree years 

Tlie date of the death of 
the deceased. 

(b) 

On a policy of insurance, when the 
sum insured is payable after proof 
of the loss has been given to or re¬ 
ceived by the insurers. 

Three years 

The date of the occurrence 
causing the loss. 

87 

By the assured to recover premia paid 
under a policy voidable at the elec¬ 
tion of the insurers. 

Three years 

When the insurers elect to 
avoid the policy. 

88 

Against a factor for on account. 

Three years 

When the account is, during 
tlie continuance of the 
agency, demand(3d and 
refused, or, whore no such 
demand is made^, when 
the agency terminates. 

89 

By a principal against liis agent for 
movable property received by the 
latter and not accounted for. 

Three years 

When the account during 
the continuauce of the 
agency, is demanded and 
refused or where no such 
demand is made, when 
the agency terminates. 

90 

Other suits by principals against agents 
for neglect or misconduct. 

Three years 

When the neglect or mia- 
ooiiduct becomes known 
to the plaintiff. 

91 

To cancel or set aside an instrument 
not otherwise provided for. 

Three years 

When the facts entitling 
cancellation or setting 
aside of the instrument 
become known to him. 

92 

To declare the forgery of an instru¬ 
ment issued or registered. 

Tliree years 

When the plaintiff comes 
to know of the issue or 
registration of the ins¬ 
trument. 

93 

To declare the forgery of an instru¬ 
ment attempted to be enforced 
against the plaintiff. 

Tliree years 

The date of such attempt. 
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Article. 

Dencription of suit. 

Period of 
Limitation. 

Tune from which 
period begins to run. 

94 

For property conveyed by the plaintiff 
while insane. 

Three years 

When the plaintiff becomes 
sane and comes to kn^iw 
of the conveyance. 

96 

To set aside a decree obtained by 
fraud, or for other relief on the 
ground of fraud. 

Three years 

From the time the fraud 
comes to be known. 

m 

For relief on the ground of mistake. 

Three years 

When the mistake becomes 
known to the Plaintiff. 

97 

For money paid upon an existing con¬ 
sideration which afte'rwards fails. 

Three years 

The date of the failure. 

98 

To make gootl (*ut of the general estate 
of a deceased trustee the loss occa¬ 
sioned by a breach of trust. 

Tliroe years 

The date of the trustee’s 
death, or if the loss has 
not then resulted, the 
date of the loss. 

100 

By a CO-trustee to enforce against the 
estate of tt deceased trustee a claim 
for contribution. 

Three years 

When the right to con¬ 
tribution accrues. 

101 

For a aoiiinan’.s wages. 

Three years 

The end of the voyage 
during which the w^ages 
are earned. 

102 

For wages not otherwise expressly 
provided for by tliis Schedule. 

Three years 

When the wages accrue due. 

105 

By a mortgagor after the mortgage 
has been satislied, to recov^or surplus 
collections received by the mortgagee. 

Three years 

When the mortgagor re¬ 
enters on the mortgaged 
property. 

106 

For an account and a share of the 
profits of a dissolved partnership. 

Three years 

The date of the dissolution 

JIO 

For arrears of rent. 

Three years 

When the arrears become 
due. 

112 

For a call by a company registered 
under any Statute or Act. 

Three years 

When the call is payable. 

113 

For specific performance of a contract. 

Throe years 

The date fixed for the per¬ 
formance, or, if no such 
dote is fixed, when the 
plaintiff has notice that 
performance is refused. 

114 

For the rescission of a contract. 

Three years 

When the facts entitling 
the plaintiff to have the 
contract rescinded first 
become known to him. 

115 

For compensation for the broach of 
any contractt, express or implied, 
not in writing registered, and not 
herein specially provided for. 

Three years 

When the contract is 
broken, or (where there 
are successive breaches) 
when the breach in 
respect of which the suit 
is instituted occurs, or 
(where the breach is 
continuing) when it 
ceases. 

116 

For compensation for the breach of a 
contract in writing registered. 

Six years 

When the period of limita¬ 
tion would begin to run 
against a suit brought on 
a similar contract not 
registered. 





PERIODS OF LIMITATION 


433 


Artiolu. 

1 Description of suit. 

1 

Period of 
Limitation. 

i Time from which 

1 period begins to run. 

120 

Suit for which no period of limitation 
is provided elsewhere in this 
Schedule. 

Six years 

1 

;VVheu the riglit. to sue 

1 accrues. 

132 

To enforce payment of money charged 
upon immovable property. 

Twelve 3 'ears 

iWhen the money sued for 

1 becomes due. 


Explanation.—For the purposo.s of 
this article, (a) allow'ances and fees 
respectively, called malikana and 
haqqs and (b) the v’^alue of any agri¬ 
cultural oi' other produce, the right 
to receive which is secured by a 
charge upon immovable property 
and (c) advances secured by mort¬ 
gage by deposit of title deeds, shall 
bo deemed to be money charged 
upon immovable property. 



134 (c) 

By the manager of a Hindu, Muham¬ 
madan or Buddhist religious or 
charitable endowment to recover 
possessfon of movable property 
comprised in the endowment whicli 
has been sold by a previous 
manager for a valuable considcra- 
1 tion. 

Twelve years . . 

The death, resignation or 
ronoval of the seller. 

145 

Against a depository or pawnee to 
recover movable property deposit¬ 
ed or pawned. 

I’hirty yeais 

The date of the deposit or 

1 pawn. 

147 , 

By a mortgagee for foreclosure or sale. 

Sixty years 

Wlien the money secured 
by the mortgage be¬ 
comes due. 

148 

Against a mortgagee to redeem or to 
recover possoasion of immovable 
property mortgaged. 

Sixty j'cars 

When tlic riglit to redeem 
or to ri'covM>r possf'ssion 
accrues- 

i 



Provided that all claims to 
redeem arising under 

instruments of mortgage 
of immovable property 
situate in Lower Burma 
which had been executed 
before the first day of 
May 1863, shall be 
governed by the rules of 
limitation in force in 
that province immedi - 
ately before the same 
day. 





CHAPTER XXXn 

COMPANY LAW 

Meaning of 'Company^ 

In a wide sense, a ‘Company’ means an association of individuals formed for some 
purpose. (Smith v. Anderson, 1880, 15 Ch. D. 247.) In the strictly limited sense (as 
understood under the Indian Companies Act) a Company means an association of individuals 
formed for some purpose and registered under the present Indian Companies Act or an 
earlier Indian Companies Act. 

^Company’ distinguished from ‘Firm’ 

Please see pages 175, 176, Chapter XX. 

Classification of Companies under the Indian Companies Act 

Companies are limited and unlimited. Limited Companies may be limited by shares 
or by guarantee or by both. And we have public and private companies ; and holding and 
subsidiary companies. Further, companies may be banking or non-banking ; and we have 
insurance companies, investment companies, trading companies and non-trading companies 

Companies limited hy Shares 

A Company is called one limited by shares when the liability of its members is limited 
to the amount remaining unpaid on the share or shares held by them. 

Companies limited by Guarantee 

These are Companies in which each member is liable, in the event of liquidation, to 
pay a specified sum of money, as mentioned in the Memorandum of Association, as his con¬ 
tribution towards the debts, assets and liabilities of the Company. 

‘Holding’ and ‘Subsidiary’ Companies 

When a Company is such that it holds more than fifty per cent, of the share capital 
of another Company, or has got the power to appoint the majority of Directors of another 
Company, or has got more than fifty per cent, of voting power in another Company, it is 
called a Holding Company, and that other Company is called a Subsidiary Company. 

Companies incorporated by Royal Charter or Letters Patent 

These are Companies in which the Charter governs and defines the objects and activities 
of the concern. Any contract in excess of the Charter, though ultra vires, is nevertheless 
enforceable. TTie only penalty may be that the Crown may annul the Charter. 

Companies incorporated by Special Act of the Legislature 

Sometimes Companies are formed under special Acts of the Legislature, the idea being 
that of giving such concerns special powers, in the absence of which they may be ordered 
to be wound up on the ground that the carrying on of their activities involves substantial 
nuisance. The Special Act under which such a Company is constituted describes the scope 
of its activities. Any contract or act in excess of the powers given it under the Sp>ecial Act 
will be regarded as ultra vires and cannot be enforced. Companies like Railway, Tramway, 
Gas and Electric Comp>anies, have been formed under Special Acts with a view to being 
equipped with ‘special’ or ‘compulsory’ powers. 
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‘Public’ and ‘Private’ Companies 

A Private Coijipany is one in which its Articles of Association contain the following 
restrictions :— 

(1) That the number of its members shall not exceed 50, excluding, of course, the 

nominees and employees of the Company, and so that joint holders of shares 

in it shall be treated as single holders ; 

(2) That it shall make no invitation to the members of the public for shares or de¬ 

bentures ; 

(3) That there shall be some restriction with regard to the right of its members to 

transfer the shares held by them in it. 

Any Company which does not contain the abovementioned restrictions in its Articles is 
regarded as a Public Company. 

‘Family Companies’ —‘One Man Companies’ 

One person may hold a majority of the shares in a Con.pany which he forms, and may 
take only one other person with him so as to constitute the minimum number required in 
a Private Company, or six others so to constitute the required seven in a Public Company. 
A Company so formed by that person can be regarded as a one-m:in Company ; and if he 
takes members of his own family with him, the Company may be called a Family Company. 
Even in such a case, the Company is regarded as a distinct legal entity, existing separate 
from the person who formed it and the other persons who are members in it. This is the 
rule in Salomon v. Salomon & Co. Ltd., 1897 A.C. 22. 

Prohibition of large Unregistered Firms 
‘Illegal’ Associations 

Excepting the case of a Hindu Joint Familyj an association of persons doing banking 
business and containing more than ten members, or doing a non-banking bu:.iness and con¬ 
taining more than twenty persons, is regarded as an “illegal” association, if it is formed 
for the acquisition of gain, unless it is registered under some Companies Act or is formed 
by a Special Act or by Royal Charter. I his provision of the Companies Act prohibits large 
partnerships, and is based on the idea that the mischief that may otherwise result, and the 
inconvenience or hardship that may be caused by having too many persons in a business 
involving unlimited liability, should be prevented. 

Where a business is for charity alone, it may have more than 20 persons. Similarly, 
a trade combination or pool may have more than 20 persons, because it is not formed 
for the acquisition of gain or the doing of any business, but only for a purpose which is bene¬ 
ficial to those who are members of it, e.g., to prevent unfair competition or to procure har¬ 
monious trade relations or business dealings among those who are members of it. (New 
Mofussil Co. V. Rustomji, 38 Bom. L.R. 408.) 

The consequences of forming such an illegal association are serious indeed to its members. 
Such an association gets no recognition at law, and it cannot sue any outsider who has 
dealt with it. So also, the members of the association cannot sue the association or 
the other members for the satisfaction of any right accruing out of the activities of the 
illegal association. (Pannaji v. Sanaji, 1930, P.C. 300.) The only relief that can be had 
by a member against the illegal association is for the recovery of any sum of money he 
originally contributed to the association, provided the money has not already been used 
up by the illegal association in its business ; but no suit can lie for the recovery of any share 
of the profits of the illegal association. (Greenberg v. Cooperstein, 1926, I Ch. 667.) Such 
an association cannot be dissolved because there is nothing to dissolve. (Mewa Ram v. 
Ram Copal, 1926. 48 All. 735.) 



COMPANIES 


437 


Each member of the “illegal’' association is liable to an unlimited extent for all the debts 
and liabilities of the association to any outsider by whom a suit can be brought ; besides 
each member is liable to a fine which may extend to Rs. 1,000. 

The mere fact that the number of the members of the originally illegal association gets 
diminished to twenty or less does not make the association recognisable at law ; it remains 
illegal till it gets registered. (U. Sein Po v. U. Phyu, 7 Rang. 540.) 

An unregistered association is liable to income-tax on profits earned by it. (Gopalji 
Co. V. Commissioner of Income-tax, 1931, Lah. 376.) 

A foreign company not formed in this country but doing business here does not 
require registration, because the prohibition does not apply to Companies formed outside 
India. (Bateman's Case. 1881, 6 App. Cas. 386.) 

Formation of Companies 

A Company may be formed as a Private Company by the registration, with the Registrar 
of Companies (of the Slate concerned), of the following documents :— 

fl) The Memorandum of Association, i.e., the document showing the name of 
the Company and its characteristics, viz., whether it is limited ur unlimited, 
its objects, the share capital, if any, and the number of shares into which it is 
divided, and the State m which it ijj jegiste ; 

(2) The Articles of Association, which must compulsorily be registered if the 

Company is unlimited or limited by guarantee, but which need not be regis¬ 
tered if the Company is limited by shares alone ; 

(3) A Declaration of Compliance, duly signed by an Advocate, Attorney or 

Pleader, or by a Director, Manager, or Secretary, of the Company, to the 
effect that the requirements of the Companies Act with regard to the 
registration of the Company have been duly satisfied, except the payment of 
fees under Tabic B. 

A Company may he formed as a Public Company by registration .of the three documents 
mentioned above in the case of Private Companies, and the following additional documents :— 

(a) A list of persons who have consented to be the Directors of the Company ; and 

(b) The consent of the Directors to a<^ as such. 

When a Public Company is formed with a share capital, each Director or proposed 
Director must have signed the Memorandum for the number of shares not less than what he 
is, under the Articles, required to take in order to qualify himself as a Director, or he must 
have taken from the Company or paid or agreed to pay for those shares, or must have signed 
and filed with the Registrar a consent in writing to take and pay for his qualification shares, 
or must have filed with the Registrar an affidavit to that effect. 

Whether the Company is registered as a public Company or as a private Company, the 
Articles of Association need not be registered if the Company is limited by shares alone. 
Table A, however, will apply in the case of a public Company. It is for this reason that 
Companies always have their own Articles, and have them filed with the Registrar. Sup¬ 
posing a Private Company is formed and the Articles are not registered. Table A cannot 
automatically apply in such a case, because nowhere in Table A are found the necessary 
restrictions relating to Private Companies. The result would be that a Private Company 
would be indirectly obliged to file its own Articles, or to incorporate Table A with the neces¬ 
sary restrictions. It is otherwise in the case of a Public Company, where no restrictions 
are required. 

Certificate of Incorporation 
Consequences of the Registration of a Company 

When a Company is registered, the Registrar of Companies issues a Certificate called 
the Certificate of Incorporation. That certificate is conclusive evidence that all the 
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requirements of the Act regarding the registration of the Company concerned have been 
satisfied. No other or further evidence is admissible in such a case. So even if one man 
has forged six other signatures on the Memorandum, the Certificate given by the Registrar 
cannot be challenged and the Company’s existence cannot be broken. (Oakes v. Turquand, 

1867. L.R. 2 H.L. 325 ; Moosa Ariff v. Ebrahim Ariff, 40 Cal. 1.) 

Another important consequence of the registration of a Company is that a legal entity, 
with an existence (till dissolution), with a Common Seal, is brought into existence. 

The Memorandum of Association which is registered as a condition precedent to the 
formation of a Company, describes the scope of its powers and the limits of its activities. 
Anything which is in excess of its powers would be regarded as ultra vires and void. (Ash¬ 
bury Railway Co. v. Riche, 1875, 7 H.L. 653.) 

Another important consequence is that, as between the Company and its members, the 
Memorandum forms a contract as if every member, hi”, heir, successor, assign, executor or 
administrator, had signed the Memorandum. The Memorandum also describes the domicile 
and nationality of the Company and its character or nature. The Memorandum is open 
to public inspection so that every person dealing with the Company is deemed to have con¬ 
structive or implied notice of the contents of the Memorandum. (Mahony v. East Holyford 
Mining Co.. 1875, 7 H.L. 869.) 


Form of List of Persons Consenting to be Directors 

The form is given in the Schedule to the Indian Companies Rules, 1941, as follows :— 
List of Persons Consenting to be Directors 

THE INDIAN COMPANIES ACT, 1913 
[See Section 84] 


Name of Company 


Filing fee Rs. 


List of the persons who have consented to be Directors of the. 

to be filed with the Registrar Pursuant to section 84 (2). 

Presented for filing by. 

To the Registrar of Joint Stock Companies . 

I /We, the undersigned, hereby give you notice, pursuant to section 84(2) of the Indian 
Companies Act, 1913, that the following persons have consented to be Directors of the_ 


Name 

Address 

Description 





Signature, address and description 
of applicant for registration. 

Dated this...day of.19 
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Form of Consent of Directors to Act 

The form is given in the Schedule to the Indian Companies Rules, 1941, as follows :— 
Consent of Director to act. 

THE INDIAN COMPANIES ACT, 1913 
[See Section 84] 

Filing fee Rs. 3» 

Name of Company . 

Consent to act as Director /Directors of the . 

to be signed and filed pursuant to section 84 (1) (i) . 

Presented for filing by. 

To the Registrar of Joint Stock Companies . 

I/We, the undersigned, hereby testify my/our consent to act as Director/Directors of the 


pursuant to section 84 (1) (i) of the Indian Companies Act, 1913. 

Signature • | Address 

j Description 

i 

1 

i 1 

i 


Dated this.day of.19 


Form of Declaration by Advocate, Attorney or Pleader, or by.Director, Manager 
or Secretary of The Company, to the effect that the Requirements of the Act, regard 
to Registration, have been complied with. The form is given in the schedule to the 
Indian Companies Rules, 1941, as follows :— 

Filing Fee Rs. 3* 

Name of Company..... 

Declaration of compliance with the requirements of the Indian Companies Act, 1913, 
made pursuant to section 24 (2) on behalf of a Company proposed to be registered as the.... 

Presented for filing by . 

I.of .. 

do solemnly and sincerely declare that I am an Advocate/Attorney/a Pleader, entitled to 
appear before a High Court, who is engaged in the formation of the Company/a person 

named in the Articles as a Director /Manager /Secretary of the. ... 

.and that all the requirements of the Indian Companies Act 

1913, in respect of matters precedent to the registration of the said Company and incidental 
thereto, have been complied with, save only the payment of the fees and sums payable on 
registration. And I make this solemn declaration conscientiously believing the same to be 
true. 

Note ; —^The declaration need not be either— 

(a) signed before a Magistrate or an Officer competent to administer oaths, or 

(b) stamped as an affidavit. 
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Name which a Company may adopt 

A Company cannot take the name of, or a name similar to the name of, an existing Com¬ 
pany, unless the existing Company is in the course of a winding up and consents (in the 
manner required by the Registrar) to the use of the identical or similar name by the would-be 
Company. In Asiatic Government Security Life Insurance Co. Ltd. v. The New Asiatic 
Insurance Company Ltd., 1939, Comp. Cas. 208, the Pla ntiff Company sought to obtaTn 
an injunction against the Defendent Company, restraining it from having in its name the 
word ‘Asiatic’, on the ground that it caused confusion and could deceive the public. But 
the Court, refusing to grant the injunction, held thal; the Defendent Company had taken 
in its name the word **Nev;*\ and had dropped the word “Government ” as also the word 
“Life”, and thus had sufFicienlly distinguished itself from the Plaintiff Company. Where, 
through inadvertence, a new Company adopts a name same as or similar to that of an existing 
Company, it may with the consent of the Registrar adopt some other name. 


Except with the previous consent in writing of the Government, a Company cannot take 
in its name any word suggest iug patronage of the Government, or of any Public Authority. 
TTius, it cannot include in its name, vvilhout such consent, words such as : “Crown” ; 
“Emperor” ; “Empire” ; ‘ Empress” ; “King” ; “Queen” ; “Royal ” : “State”’ ; “Federal” ,* 
“Reserve Bank” ; “Imperial Bank” ; “Municipal” ; “Chartered”'. If the Company is formed 
with limited liability, it must have the word “Limited” as the last word in its name, unless 
it has been exempted by the Stale Government i.^^om having to use that word. Such exemp¬ 
tion can only be given to a Company formed not for the dislribution of gain, but for some 
charitable, benevolent or publicly useful purpose. 


The Registrar of Companies of the State concerned may refuse to register the Company 
concerned if any of the abovementioned restrictions be not fulfilled. On the other hand, 
the Registrar cannot refuse to register a Company which has taken a name same as or similar 
to that of an existing Firm, because the Companies Act does not give the Registrar the power 
so to do. In such a case the proper remedy of the aggrieved party, i.e.,„the existing firm, 
would be to apply to the Court for an injunction against the Company. 


Commencement of Business by Company 

A newly incorporated Company may commence its business immediately, if it is a 
private company ; but a public company must procure from the Registrar of Companies 
a Certificate of Commencement of Business, before starling its business. Such Certificate 
would only be given if the following conditions are fuifiiled : 


(1) , Shares must have been allotted to an amount tqua! to or greater than the minimum 

subscription amount; 

(2) Every Director of the Company must have paid on tlie shares taken or agreed 

to be taken by him, a proportion equal to the j^roporlion payable on application 
and allotment or if no prospectus is issued, the sums payable on the shares 
payable in cash ; 

(3) If a prospectus has not been issued, a statement in lieu of prospectus must have 

been filed with the Registrar; 

(4) A duly verified declaration by a Director or Secretary ol the Company must have 

been filed with the Registrar to the effect that the aforesaid conditions have 
been complied with. 


Certificate of Commencement Conclusive Evidence 

The Certificate of Commencement of Business is conclusive evidence that all the require¬ 
ments of the Act with regard to the Commencement of Business by the Company have been 
duly fulfilled. 
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Registered Office of the Company 

Every Company must have a Registered Office which determines the place at which 
correspondence and communications may be entered into, and which determines the nation¬ 
ality and domicile of the Company, as also the jurisdiction of the Court in Company matters. 

Memorandum of Association 

A Memorandum of Association is the principal document of the Company ; it is its 
Charter, in a sense. It states what the name of the Company is, the Slate in which its 
Registered Office is situated, the objects for which the Company is formed and the compass 
of its activities. It says whether the Company shall have a share capital or not, whether it 
is limited by Guarantee or otherwise. 

Its main purpose is to enable shareholders, creditors and others dealing with the Company 
to know what the permitted range of its enterprise is and what the nature of liability of its 
members is. 


Contents of the Memorandum of Association 

1 he contents of the Memorandum of Association are :— 

(a) The name of the Company w'lth the word “Limited” as the last word in its name, 

if the liability of its members is limited, unless it has been exempted by the 

Government from the use of this word. 

(b) The State in which the Company is to be situated, because it is the State which 

determines the domicile and nationality of the Company, and also the Court 

which can have the necessary jurisdiction. 

(c) The objects for which the Company is formed, giving the scope of its activities. 

(d) If the liability of its members is limited, the fact that it is so limited. 

(e) The amount payable by the members, in the event of a winding up, if the Company 

IS limited by guarantee. 

(f) The amount of the Share Capital, if the Company has a share capital, and the 

number of shares in which the same is divided. 

[Every subscriber who puts his signature on the Memorandum must take at least one 
share, and must write opposite his name the number of shares taken by him. There must 
be the signature of an attesting witness.] 

Form of Memorandum of Association of Company Limited By Shares 

1st. —Tlie name of the Company is “The Eastern Steam Packet Company, Limited’ . 

2 nd. —The registered office of the company will be situated in the State of Bombay. 

3rd. —The objects for w'hich the company is established are “the conveyance of pssen- 
gers and goods in ships or boats between such places as the company may from time to 
time determine, and the doing all such other things as are incidental or conducive to the 
attainment of the above object.” 

4th. —The liability of the members is limited. 

5th. —TTie share capital of the company is two hundred thousand rupees divided into 
one thousand shares of two hundred rupees each. 

We, the several persons whose names and addresses are subscribed, are desirous of being 
formed into a company in pursuance of this Memorandum of Association, and we respectively 
agree to take the number of shares in the capital of the company set opposite our respective 
names. 
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Names, addresses and descriptions of subscribers. 

Number of shares taken 
by each subscriber. 

1 

1. A. B. of merchant 

200 

2. CD... .. . 

25 

3. E. F. .. ., . 

30 

4 G. H. .. .. . 

40 

5. I.J. .. .. . 

15 

6. K. L... .. . 

5 

7. M. N... .. . 

10 

Total shares taken 

325 


Dated the day of 19. 

Witness to the above signatures 
X. Y. of 

Form of Memorandum in the case of a Company Limited by Guarantee 
and not having a Share Capital 

1st. —The name of the Company is “The Mutual Calcutta Marine Association, Limited". 

2nd. —The Registered Office of the Company will be situated in Bengal. 

3rd. —The objects for which the Company is established are “the Mutual Insurance of 
ships belonging to members of the Company, and the doing all such other things as are 
incidental or conducive to the attainment of the above object." 

4th. —The liability of the members is limited. 

5th. —Every member of the Company undertakes to contribute to the assets of the 
Company in the event of its being wound up while he is a member, or within one year after¬ 
wards, for payment of the debts and liabilities of the Company contracted before he ceases 
to be a member, and the costs, charges and expenses of winding up for the adjustment of the 
rights of the contributories among themselves, such amount as may be required not exceeding 
one hundred rupees. 

We, the several persons whose names and addresses are subscribed, are desirous of being 
formed into a Company, in pursuance of this Memorandum of Association. 

Names, addresses and description of subscribers. 

“1, A.B. of 
“2, C.D. of 
“3. E.F. of 
“4, G.H. of 
“5. I.J. of 
"6, K.L. of 
“7.M.N.of 

day of 

Witness to the above signatures. 

X. Y. of 


Dated the 
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Persons who can sign the Memorandum 

An alien can sign the Memorandum, unless he is an alien enemy. A firm cannot sign 
the Memorandum, because it is not a persona legal, but the partners of a firm can individually 
sign the Memorandum. A registered Company can, through some representative, sign the 
Memorandum, because it is a persona legal, provided its constituent documents give it the 
power to do so or to have shares in another Company. Whether a minor can sign the Memo¬ 
randum is not free from doubt. 

Distinction between Memorandum and Articles 

(1) The Memorandum is the principal document, which, upon registration, gives 

the Company its legal existence (with the Certificate of Incorporation) , and 
defines the scope of its activities. The Articles, on the other hand, are 
only the subsidiary document, dealing with the manner in which the objects 
for v/hich the Company has been formed are to be carried out. 

(2) For an alteration of the IVlemorandum, the sanction of the Courts in most 

cases, IS required, but for an alteration of the Articles, all that is required is a 
special resolution of the_members of the Company. 

(3) Whenever there is a conflict between the Memorandum and the Articles, the 

provisions of the Memorandum will over-ride those of the Articles. 

(4) If the Memorandum has an ambiguous provision in it, the Articles may be taken 

help of to remove the ambiguity. 

Alteration of the Memorandum 

The Memorandum can only be changed as laid down by the Companies Act. Sir Francis 
Palmer has described the Memorandum as the “unalterable Charter of the Company.” In 
a sense the Memorandum is the unalterable Charter. It is unalterable, unless the provisions 
of the Companies Act are fully satisfied to procure the alteration. If the provisions of the 
Act are satisfied, the clauses or provisions of the Memorandum can be altered. 

The Memorandum of Association can be altered in the following particulars :— 

(1) The change of Name ; 

(2) Change of the State ; 

(3) Alteration of the Objects ; 

(4) The Increase, reduction, consolidation, or re-organisation of the Share Capital ^ 

(5) The conversion of the limited liability of the directors into unlimited liability; 

if the articles so allow. 

Change of Name 

The Company’s name can be changed by a special resolution, i.e., a resolution at a 
meeting of the Company, of which 21 days’ notice was given to all the members entitled to 
be present and to vote thereat and passed by a three-fourths majority of the members present 
in person or by proxy. The special resolution has then got to be sanctioned by the State 
Government. If the Government approves the new name, the same has to be registered with 
the Registrar of Companies of the State concerned, who would then issue a Certificate of 
Incorporation, altered to meet the altered circumstances. 

Change of the State 

The registered office of a Company may be shifted to a different State by an alteration 
of the memorandum, effected through a special resolution of the members of the Company, 
confirmed by the Court. A certified copy of the Court’s order must then be filed with the 
Registrar in each of the States, i.e., the old State as well as the new State. The Registrar 
in the old State will send all the documents to the Registrar in the new State. 
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Alteration of Objects 

The objects clause of the Memorandum can be altered by a special resolution of the 
Company, sanctioned by the Court, if a Company desires (i) to carry on its business more 
economically or more efficiently, or (ii) to carry on its principal objects by some new or 
improved method or machinery ; or (iii) to extend or change the local area in which its 
business is carried on ; or (iv) to take up or carry on some other business which may con¬ 
veniently or advantageously or consistently be carried on with the existing business ; or (v) 
to restrict or abandon any of its objects ; or (vi) to sell or dispose of the whole or any part 
of the undertaking of the Company ; or (vii) to amalgamate with any other Company or body 
of persons. Before confirming the alteration, the Court wiH see that notices have been given 
to all persons whose interests are likely to be affected or prejudiced by the alteration, and that 
every creditor entitled to object to the alteration has either abandoned the objection, or his 
claim is discharged to the satisfaction of the Court. The Court will also see that the altera¬ 
tion is fair and equitable in the interests of the members of the Company. The alteration 
must not be such as gives the Company entirely new and unlimited powers. In the leading 
English case on the point, the Parent Tyre Company’s Case, 1923, 2 Ch. 222, Mr. Justice 
Lawrence said that the point is not whether the new business is similar to or dis-similar 
from the existing business, but whether, though totally dis'^similar, it could conve** 
niently and effectively be carried on v/ith the existing biisiTness. In that case a Com¬ 
pany which was doing the business of manufacturing tyres, vehicles and v/heels, was allowed 
the business of banking, in so far as this business could conveniently and efficiently be carried 
on with the existing business—more so in view of the fact that the Parent Tyre Company 
had become a holding or parent company with several subsidiaries under it. 

Alteration as to Share Capital 

The share capital of a Company may be altered so as to bring about an increase, consolida¬ 
tion and division, reduction or re-organisation of the Share Capital. 

To increase the share capital of a Company beyond the authorised or registered 
Capital, all that the Company has got to do is to pass a resolution (whether ordinary, extra¬ 
ordinary or special), at the option of the Company. But notice of the increase has then got 
to be filed with the Registrar of Companies of the State concerned, and the difference in the 
fees, as required by Table B, must be paid to the Registrar. 

Where, however, the share capital is increased within the limits of the authorised 
or registered capital? all that has got to be done is the passage of a resolution by the Board 
of Directors to the required effect. For an increase of share capitaL it is essential that the 
Articles of Association of the Company must have allowed the alteration or a special resolu¬ 
tion must have been passed to alter the Articles, so as to give the Company the necessary 
power to increase the share capital. 

If authorised by its Articles, or if the Articles are changed to the requisite effect, the 
Company may consolidate and divide all or any of its share capital into shares of larger amount 
than its existing shares, or so as to convert all or any of its paid up shares into stock and re¬ 
convert that stock into paid up shares of any denomination, or so as to sub-divide its shares 
or any portion of its shares into shares of smaller amount than fixed by the Memorandum 
so that the proportion between the amount paid up and the amount, if any, unpaid on its 
reduced share shall be the same as it was in the case of the share from which the reduced 
share was derived. The Memorandum can also be altered so as to cancel shares, which at 
the date of the passage of the resolution for such cancellation, have not been taken or agreed 
to be taken by any person, and so as to diminish the amount of its share capital by the amount 
of the shares so cancelled. 

Re-organisation of Share Capital 

Re-organisation means the consolidation of shares of different classes into shares of one 
class, or the splitting up of shares of one type into shares of different types. It can be effected 
by an arrangement between the Company and its shareholders or any class of its shareholders. 
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confirmed by the Court. When such arrangement is proposed, the Court may, on an applica¬ 
tion (made in a summary manner) by the Company or by any member of the Company* order 
a meeting of the shareholders or the class of shareholders, as the case may be, to be called 
and conducted in such manner as the Court may direct. At that meeting, if the majority 
in number representing three-fourths in value cf the shareholders or class of share¬ 
holders, as the case may be, present in person or by proxy, agree to the arrangement or re¬ 
organisation, the same shall be binding on all the shareholders, or class of shareholders, as 
the case may be, and also on the Company, if it is sanctioned by the Court. A certified copy 
of the ord^ r of the Court sanctioning the arrangement must be filed with the Registrar, 
and unless so filed the order shall have no effect. A copy of the order of the Court must 
be annexed to every copy of the Memorandum issued after the Order is made by the Court. 
If the Company has no Memorandum, a certified copy of the Court s order must be 
annexed to every copy of the instrument constituting the Company. 

Reduction of Share Capital 

A Company limited by shares cannot buy its own shares or the share of a public com¬ 
pany of which it is a subsidiary company, unless the consequent reduction is sanctioned by 
the Court and is carried out as required by the Companies Act. If authorised by its Articles, 
or if the Articles are changed by special resolution so as to confer the authority, the Company 
may reduce its share capital by passing a special resolution and getting the sanction of the 
Court. Three examples of reduction are given by the Ixgislature. These are ; 

(1) Reduction by writing off lost share capital or share capital not represented by 

available assets ; 

(2) Reduction by paying bade to the shareholder any paid up share capital when 

it is in excess of the needs of the Company ; or 

(3) Reduction by extinguishing or reducing the liability on any of its shares, in respect 

of shares not fully paid up. 

Apart from these three ways, a Company may, in any other manner, reduce its share 
capital, provided the approval and sanction of the Court are taken in that respect. 

The Court may, if it thinks fit, pass an order confirming the reduction, if it is satisfied 
that the consent of every creditor entitled to object to the reduction has been obtained in 
favour ol.ilie reduction, or else he is paid, or his claim has been discharged, or has been deter¬ 
mined, settled or secured. The Court may impose such restrictions and conditions as it may 
think fit. The Court will see that reduction is, as far as possible, equitable or all round. 

Reduction is said to be pari-passu or all round when the rights of all classes of share¬ 
holders are effected equitably or alike. 

A Company must, after the resolution reducing the capital is confirmed by the Court, 
file with the Registrar a certified copy of the Order of the Court, with a minute approved 
by the Court, showing with respect to the share capital as altered, the amount of the share 
capital, the number of shares in which it is to be divided and the amount, if any, at the d^e 
of the registration deemed to be paid up on each share. This minute shall form part of the 
Memorandum, and when rcgnlcred shall be valid as if it had originally been part of the 
Memorandum. 

If the Memorandum is so altered as to make a member take more shares than what he 
holds, or so as to increase his liability to contribute to the share capital or to pay more money 
to the Company, such alteration will not be binding upon the member concerned, unless he 
agrees in writing to be bound by it. An alteration binds every member of the Company 
subject, of course, to what is already mentioned. 

No sanction of the Court is required for effecting a reduction of share capital 
in the case of (i) a valid forfeiture of shares, or (ii) a surrender when it is e shoit 
cut to forfeiture, or (iii) a cancellation of shares not taken up. 
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A consequence of the reduction of the share capital is that the liability of the member 
is reduced according to the reduction, i.e., he is no longer liable to the original extent, but 
only to the reduced extent; but, where a creditor of the Company who would have objected 
to the petition for reduction had he not been outside India, could not object at that time 
because he was outside India, the liability of the members would be the same unreduced or 
original liability, because this creditor has got a claim to be satisfied by the Company which 
has not enough money, by gathering the claims on the reduced liability alone. 

A Company has got to use the words “and reduced” as the last words in its name from 
the very moment the special resolution for reduction is passed by the shareholders, if the 
reduction is by a return of the unwanted share capital^ or by extinction or diminu¬ 
tion of the liability on the shares not fully paid up. If, on the other hand, the reduction 
is by a writing off of the lost share capital or the share capital not represented by available 
assets, the reduction does not necessitate the use of the words “and reduced” from the very 
moment the special resolution is passed by the Company ; in such a case, the words “and 
reduced” have to be used only if and when the petition is sanctioned by the Court and the 
Court does not exempt the Company from the use of these words. It is open to the Court 
to exempt a Company from the use of these words if the reduction involves the writing off 
of lost Capital or Capital not represented by available assets. But the Court cannot grant 
exemption from the use of these words if the reduction is by a return of the j^paidjshare 
capital to the members, or by exinction or diminution of their liability in respect of their 
unpaid Share Capital. It is open to the Court to order a Company to publish reasons for 
the reduction or to give such other information as regards reduction as the Court may think fit 
in the interest of the public. 


Pre-emption 

When a Company’s Capital is increased beyond the authorised or registered share 
capital, the Company’s Directors are not bound to offer the new shares to the existing share¬ 
holders. That was so laid down by the Supreme Court of India in Nanalal v. Bombay 
Life Assurance Co., 1950, Comp. Cas. 179. It is only when a Company increases its share 
capital by the issue of new shares within its authorised share capital, that the existing 
shareholders have the pre-emption, i.e., the right or the option to have their share in the new 
shares according to the amount of the shares held by them. 

Reserve Liability—^Reserve Share Capital 

When, by a special resolution, a Company declares that a portion of its uncalled share 
capital shall not be called up except in the event of a winding up, the share caoital so reserved 
is called reserved share capital, and the liability thereon is called reserve liability, because 
the liability of the shareholders to pay the remaining amount on the shares so reserved is 
postponed to the event of the liquidation of the Company. 

The characteristics of reserved share capital are :— 

(1) Once reserved it remains reserved till the liquidation of the Company, and 

it cannot he re-converted into ordinary share capital by another special 
resolution or otherwise ; 

(2) No mortgage or charge can be validly created on it ; 

(3) No calls can be made on it till the liquidation. 

Effect of Memorandum 

The Memorandum is, so to say, a Charter of the Company; it defines the limits and 
sphere of its activities. It binds the Company and its members and successors as if each of 
them had signed it. It binds the heirs, executors, legal representatives and assigns of each 
membt^r, and it constitutes a contract between the Company on the one hand and every 
member and his successor on the other hand. The Memorandum says whether the liability 
of the Company is limited or not, and if so, whether it is a Guarantee Company or a Company 
limited by shares alone. The Memorandum does not constitute any contract between the 
Company on the one hand and an outsider on the other hand. 
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When we say that the objects clause of the Memorandum defines the limits within which 
the Company is to act, we mean that it has not to do anything which is not even incidental 
or conducive to the main purposes of the Company. Every power need not be given in the 
Memorandum expressly ; it is enough that the power can be implied or is ancillary or con¬ 
ducive to the main objects of the Company. Thus, even if the objects clause does not ex¬ 
pressly say that the Company can borrow money or issue bills, cheques, hundis, or give mort¬ 
gages or charges, or issue debentures, it can nevertheless do any of these things if it is a 
trading company, for a trading Company is deemed to have such power. A Company 
formed to work a patented machine, can purchase the patent; so also can a Company formed 
to manufacture chemical products, do scientific research work. But a Railway Company 
cannot work coal mines with the view to doing the business of selling coal, though it c^n 
manufacture coal for providing, for its own use, locomotive energy. A Company formed to 
do hotel business can let out, for a short time, a part of its premises, as that may he es¬ 
sential to get reputation and customers. A Company can promote another Company 
if its memorandum gives it the power to do so, or if it has got the power to buy shares of 
any other Company. 

The Doctrine of Indoor Management 

The Rule in Royal British Bank v. Turquand, 1856, 6 E. & B., 327 ; and Foss v. 
Harbottle, 1843, 2 Hare 461. 

Under the rule in Mahony v. East Holyford Mining Company, 1875, 7 H.L., 869, an 
outsider dealing with the Company is bound by notice of the contents of the Memorandum 
and Articles of Association, because these are documents registered with the Registrar of 
Companies, and anybody can inspect the same in due course. This is the Doctrine of 
Constructive Notice. 

Though an outsider is bound by constructive notice of the contents of the Memorandum 
and Articles, he is not bound to inquire into the internal management or indoor 
affairs of the Company. Hs is entitled to assume that the internal management is regular. 
TTiis is known as the Doctrine of “Indoor Management’* or “Internal Affairs”. (Royal 
British Bank v. Turquand, 1856, 6 E. & B., 327.) In this case it was held that even if the 
managing director of a Company which has by its memorandum the power to borrow money 
but by the Articles of which a resolution of the shareholders is required when a sum of money 
in excess of the specified amount is to be borrowed, borrows money in excess of such specified 
amount without the sanction of the shareholders, the lender (the Royal British Bank) could 
sue the borrower Company for the recovery of the amount borrowed by its managing director, 
in so far as the lender (the Bank) is not bound to enquire into whether the requisite resolution 
has been passed by the shareholders or not. The Bank could well assume that the resolu¬ 
tion has been passed. 

To this doctrine of internal management there are two important limitations or 
exceptions. This doctrine does not apply to the case of a forgery. Thus, if a clerk 
of a Company forges the signature of the managing director or secretary, and borrows money 
from an outsider, the outsider could not plead or assume the regularity of the internal manage¬ 
ment, because a forgery is a nullity. (The Great Fingal Consolidated, 1905, A.C. 439). 
Secondly, where an outsider actually knows of the irregularity, he cannot assume regularity 
of internal management. (Patent Ivory Co., 1888, 38 Ch. D, 156.) 

This doctrine of indoor affairs or internal management must be considered from another 
point of view also. In matters of internal management, the majority, as a rule, carries 
the day, and it is not open to a dis-satisfied minority, every now and then, to complain and 
appeal to the Court against the wishes of the majority. (Foss v. Harbottle, 1843, 2 Hare 461). 
Unless fraud is alleged, a member of a Company or a minority of the members cannot 
appeal to the Court. To this rule in Foss v. Harbottle, we have several exceptions stated 
authoritatively in the Earl of Halsbury’s “Laws of England” thus :— 

(i) where the majority plays fraud on the minority, or ; 

(ii) where the majority has acted aggressively, or; 
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(iii) where an illegal or ultra vires act is stated to be committed on behalf of the 

Company, or; 

(iv) when a member’s right is wrongfully interfered with or affected ; or ; 

(v) where failure of justice would otherwise result ; 

even one member can apply to the Court for preventing the act or the inten¬ 
ded act or setting aside the rtsoiution of the majority. 

Articles of Association 
Meaning of “Articles of Association” 

Articles of Association are the rules relating to the management of the internal 
affairs of a Company. 

Alteration of Articles 

Articles may be altered by a special resolution of the Company, and the alteration 
shall be as valid as if it had originally been contained in the Articles ; articles can be re-* 
altered by special resolution. Articles can also be altered with a retrospective effect (Allen 
v. The Gold Reefs of Africa Ltd., 1900, 1 Ch. 656.) If Articles are altered so as to conflict 
with an existing contract, or cause a breach of trust or other damage, damages can be re¬ 
covered by the aggrieved party, though the aggrieved party cannot insist on specific per¬ 
formance, or on the enforcement of his right. (Southern hbunderies Ltd. v. Shirlaw, 1940, 
10 Comp. Cas., 255), But Articles should not be altered so as to conflict v/ith the memoran¬ 
dum, or with the Companies Act, or any other Statute for the time being in force, nor should 
they be altered as to be illegal or against public policy. 

If Articles are altered so as to increase the pecuniary liability of a shareholder, or to make 
him buy more shares than what he has or what he is bound to buy, the alteration shall not be 
valid unless the member to be bound by the alteration consents to the same in writing. 

When an alteration is effected in the Articles, every copy of the Articles issued after 
the date of the alteration shall be according to the alteration. 

Effect of Articles 

The Articles lay down a set of rules relating to the internal management of the Company ; 
secondly, they form a contract between the Company on the one hand and every shareholder, 
his heir, executor, legal representative or assign on the other hand ; thirdly, the Articles do 
not form any contract between the Company on the one hand and an outsider on the other 
hand. (Eley v. Positive Grant Co., 1876, 1 EX. D. 88) ; fourthly, an outsider can assume 
the regularity of internal management (Royal British Bank v. Turquand, 1856, 6 E. & B. 327). 

Share Capital 
Meaning of ‘Capital’ 

The term ‘Capital’ is used in various senses. It is known as ‘Authorised’, ‘Registered’ 
or ‘Nominal;’ sometimes we talk of what is known as ‘Issued Capital’, sometimes of the 
^Subscribed Capital', sometimes of the ‘Paid up Capital’, and sometimes of the ‘Working 
Capital’. Anything used for the production of income is called capital. 

‘Authorised’, ‘Registered’ or ‘Nominal’ Capital 

The (Capital which a Company is allowed, under its Memorandum, to be registered with 
is called authorised, registered or Nominal Capital. 

Issued Capital 

That part of, if not the whole of, the registered or nominal share capital of the Company 
as has been issued to the members of the public for subscription, is called issued (Capital. 
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Subscribed Capital 

Subscribed Capital is such part of, if not the whole of, the issued capital of the Company, 
as has been taken up or agreed to be taken up by the members of the public. 

Paid up Capital ^ 

Paid-up capital represents such portion of the subscribed capital as has been paid up on 
calls made by the directors for the payment of the money payable on the shares. 

Called up Capital 

This is the portion of the subscribed capital with regard to which calls have been made. 

Uncalled Capital 

As much of the subscribed capital as has not been called up is known as the uncalled 
capital. 

Alteration of Share Capital 

The same has been dealt witli under the heading Alteration of the Memorandum. 

Reserved Share Capital—Reserve Liability 

As much of the uncalled capital of the Company as has been resolved upon (by a special 
resolution) to be incapable of being called up except in the course of a winding-up, is called 
the reserve capital of the Company. 

The liability is said to be reserved, because no part of such capital can be called up 
except in the course of a liquidation. The characteristics of such share capital are :— 

(i) Once reserved it remains reserved till the winding up ; 

(ii) no calls can be made upon it except by the liquidator in a winding-up ; and 

(iii) no mortgage or charge can be validly created on it. 

Meaning of ‘Share’ 

By 'share' is meant that abstract right possessed by a member of a Company to paitici** 
pate in the profits, and in the capital and in the surplus assets (if any) in the event of 
liquidation. 

Distinction between ‘Share’ and ‘Share Certificate’ 

While a share is an abstract right to participate in the profits, capital and surplus assets, 
a share certificate is that concrete document which witnesses that abstract right. 

Distinction between ‘Shares’ and ‘Stock’ 

‘Shares’ may be fully paid or partly paid ; but ‘Stock’ always represents shares which 
have been fully paid up, and which by the power under the articles have been converted 
into stock. Stock can be re-converted into paid up shares of any denomination higher or 
lower than the original. 

Preference Shares 

Preference shares are the shares of a Company on which the holder has got the priority 
with regard to the sharing of profits in the form of dividends, and, where by the Articles it 
is so provided, a right also to participate in the distribution of capital (but not surplus assets) 
in the event of a windmg-up. When shares are preferential both as regards dividends and 
capital, such shares are called preferential as regards capital. Where, however, the articles 
do not expressly mention that preference shares will have a priority in the return of capital 
in the winding up, such shares are preferential only as regards distribution of dividends. 
Preference shares may be cumulative 01 * noo^cumulative. They are said to be cumulative 
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when arrears of dividends during a prior year or prior years is payable during the subsequent 
year or subsequent years. On the other hand when the arrears of dividend are not so payable 
during subsequent years, the shares are said to be non-cumulative preferential. If the 
Articles do not state whether they are cumulative or not, the presumption is that they are 
cumulative. It is only when the Articles expressly make them non-cumulative, that they 
are non-cumulative. (Staples v. Eastman Photographic Material Co., 1896, 2 Ch. 303). 

Preference shares are said to be participating, when the holders are entitled to parti¬ 
cipate in any surplus profits made by the Company. Unless the articles expressly make them 
participating, preference shares are deemed to he non>-participating. 

Ordinarily, dividend on preference shares is payable at the agreed or fixed percentage 
of the profits of the Company in priority to the other shareholders. 

If the Articles so allow, or are subsequently by a special resolution changed as to so 
allow, the Company may issue what are known as redeemable preference shares, i.e., 
shares which are to be redeemed at a definite date or after a definite notice ,■ the Company 
may issue preference shares redeemable at its option, in which case such shares are called 
non-«redeeinable preference shares. Redeemable Preference shares can be redeemed 
out of the profits of the Company, or out of the proceeds of a special issue of shares made 
for the purpose of obtaining money for redeeming preference shares, or out of any money 
obtained by any sale of the property of the Company. If it Is not fully paid up, a redeemable 
preference share cannot be redeemed. When redeemable preference shares are redeemed 
out of the proceeds of the sale of any property of the Company, or out of its profits, a sum 
equivalent to that applied in redeeming the shares must, out of the profits, be transferred to 
a reserve fund known as the ‘Capital Redemption Reserve Fund’, which shall be treated 
as paid up share capital of the Company. The balance sheet of the Company must include 
a statement showing what part of the issued capital of the Company consists of redeemable 
preference shares. This statement should also mention the date at or before which such 
shares are liable to be redeemed, or if no date is fixed for redemption, the period of notice 
to be given for redemption. Every prospectus issued by or on behalf of the Company, 
or by or on behalf of any person interested in or responsible for the formation of the Company, 
must include particulars of the number of the redeemable preference shares intended to be 
issued, stating the date or the period of notice required for redemption and also the method 
by which redemption 'Would take place. 

In the liquidation of the Company arrears of dividend on preference shares are payable 

only if there is any such provision in the memorandum or the articles or under 
the conditions of the issue of such shares, but not otherwise. (F. de Jong & Co. Ltd. 
1946 L.T. 161.) 

Unless the Articles so provide, a dividend on a preference share cannot be paid free of 
income-tax. (Purshotamdas v. Central India Co., 1918, 42 Bom. 579). 

Ordinary Shares 

Shares are said to be ordinary when they do not have any preferential right attached 
to them. The holders of such shares are paid after the preference shareholders are paid. 
If the Company has deferred shares also, the ordinary shareholders are generally paid at a 
fixed piercentage from the profits of the Company ; but if there are no deferred .shareholders, 
the ordinary shareholders are not paid at a fixed percentage, but are paid such sum as in the 
discretion of the directors may be thought fit. 

Deferred Shares 

Deferred shares, also known as management shares or founders’shares, are shares 
on which the dividends are payable last of all. Such shareholders may be the luckiest or the 
least lucky, according as the profits of the Company may be. After the preference and 
ordinary shareholders are paid, the deferred shareholders are paid according to the profits 
made by the Company, and as thought fit by the shareholders of the Company upon a recom¬ 
mendation made by the directors. 
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Bonus Shares 

Shares can also be issued as bonus shares. Instead of distributing all the profits among 
the shareholders, a Company may think fit to issue to the shareholders what are known as 
fully paid bonus shares, after a capitalisation of the profits, provided the articles so allow 
or are changed so as to so allow. 

Transfer of Shares 

Under the Indian Law, sliares and stock in a Company are regarded as goods ; but in 
English Law these are actionable claims. (Fazal v. Mangaldas, 23, Bom. L. R. 1144.) Sub-< 
ject to the restrictions imposed by the Articles, a shareholder can transfer his shares. 
Articles cannot completely take away a shareholder’s right to transfer his shares, for 
such power is given to every shareholder under the Indian Companies Act. In the case 
ol private companies, it is usually provided that before a member can transfer his shares 
to an outsider he must offer them to the other shareholders of the Company. Ordinarily, 
shares may be transferred even to a man of straw. In the words of Mr. Justice Buckley— 
Lord Wrenbury—“the law is that a shareholder may, up to the last moment, before liquidation 
and for the express purpose of escaping liability, transfer his partly paid shares to a transferee, 
even though the latter be a pauper, and may compel the directors to register the transfer made 
avowedly for the purpose of avoiding liability, provided his transfer be an out-and-out transfer, 
reserving to himself no beneficial right to the shares." Whenever the articles give the direc 
tors the discretion to refuse to register any transfer, they may,do so without being liable to 
show any cause for the refusal; but when the articles do not give such discretion, the directors 
cannot refuse to register a transfer. In the liquidation of a Company shares cannot be trans¬ 
ferred except with the leave of the Court, in the case of a compulsory winding-up or windmg 
up under supervision of the Court, or e?xcpt with the leave of the liquidator or to the liquidator, 
in the case of a voluntary winding up. 

A transfer of shares must take place in the mode luid down by the articles. There 
must be a proper instrument or deed of transfer duly signed and executed by the 

trariiEieror and the trasiijlerec, with the proper stamp duty. This instrument must then 
be delkvcved to the Company to enable its directors, if they think it fit to do so, to register 
the nanie of the transferee as a shareholder of the Company. In the case of loss of an instru¬ 
ment of transfer, if the directors are satisfied regarding the loss, they can, on an application 
in writing made by the transferee and bearing the necessary stamp, register the transfer 
on such terms and conditions as to indemnity as they may think fit. The transfer is deemed 
to be completed when the proper instrument is made out by the transferor and the transferee 
and handed over to the transferee along with the certilicate of shares transferred. The 
transferee then gets the right to the shares mentioned by the Certificate, and can apply to the 
Company to have his name put on the register of members of the Company. 

A transfer of shares may be cum^dividecd or ex*'dividend. Ordinarily, a transfer is 
cum-dividend, i.e., the transferee is entitled to all the dividends derlared after the date of the 
transfer. But, where there is an agreement to the contrary, the transferor is entitled 
to the dividends declared by the Company even after the date of the transfer; in such a 
case the transfer is said to be ex-dividcnd. 

It is not the duty of the transferor to have the shares registered m the name of the trans¬ 
feree. The transferor does not give any guarantee that the Company will transfer the 
shares. Whether the transferee’s name will be registered or not will depend upon the dis¬ 
cretion of the directors, whenever such discretionary power is given them by the articles; 
but, if the articles are silent on the point, the directors will have no right to refuse registra¬ 
tion of the name of the transferee. Even where the articles have given the Directors *he 
power to refuse registration, it is open to the transferee who is really aggrieved to apply to 
the Court seeking that the directors may be compelled to register the transfer, provided 
the applicant pleads fraud or high handedness on the part of the directors. The 
Directors are not bound to give any reason why they refused to register the transfer, 
provided they have at all the power to refuse registration; but where the Directors have 
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voluntarily given any reasons for refusal to register the shares, it shall be open to the 
Court to consider whether the reasons are just or unjust. Even though the articles 
give the power to refuse registration of transfer of shares, the directors cannot refuse to 
register the name of a person to whom any shares or debentures have been transmitted by 
operation of the law. Similarly, it has been held that the directors cannot refuse to register 
the name of a buyer buying at a Court sale (Wahide Bus & Transport Co., 1949, Lah. 6) ; 
and so also the Company has got to register the names of executors and administrators 
in the order desired by them. (Saunders & Co., 1908, I Ch. 415.) Till the name of the 
transferee is put on the register of shareholders the transferor remains, in liability, the trustee 
for the transferee of the shares transferred by him to the transferee. After the date of the 
transfer, the transferee is entitled, as a rule, to all the dividends and is also liable for any 
calls in respect of the shares transferred. 

When a person wishes to transfer some only of the shares represented by a single share 
certificate, or wants to transfer some of the shares to one person and the remaining to another 
person, it is not convenient for him to give up the share certificate. In such a case the trans¬ 
feror cannot hand over the same share certificate ; so he has to lodge the certificate with the 
Company and deposit the transfer instrument also with the Company, requesting the secre¬ 
tary, manager, or other principal officer concerned, to take a note of the shares transferred 
by him to the transferee. This is known as ^lodging the certificate’. The noting done 
by the secretary, manager or other principal officer, is called ‘certification’. When a portion 
only of the shares are transferred, the Company shall issue a ticket to the transferor for the 
balance of the shares which have not been transferred. Such ticket is called a ‘Balance 
Ticket’. 

In the case of a forged transfer, the transferee can get no title to the sliarcs whatever, 
because a forgery is a nullity. To prevent the consequences of forgery, the Company 
should, before registering any transfer, give notice to the transferor, asking him whether 
he has really transferred the shares, and stating that if within the specified period, e.g., 14 
days, no reply is received, the Company would proceed to register the name of the transferee 
as a shareholder in place of the transferor, or regarding the shares transferred. 

Sometimes a transfer is effected as a ’Blank Transfer’. The blank transfer is a very 
convenient and useful method of borrowing money on the mortgage of shares. The transferor, 
i.e., the mortgagor (borrower) transfers the shares, leaving the name of the transferee (lender) 
blank, and he hands over to the mortgagee the transfer deed. If, at the time of re-payment, 
the mortgagor fails to repay the loan amount with the interest thereon, the mortgagee may 
fill in his own name in the transfer form, and then get himself registered as a transferee of the 
shares. When a blank transferee first wrongfully gets his name placed on the register of 
members and then dishonestly sells the shares, a bonafide purchaser would get a good 
title to these shares. (Fox v. Martin, 1895, 4 L.J. Ch. 473; Abdul Vahed v. Hasanali, 50 
Bom. 229). A transfer of shares in blank made even after the death of the original trans¬ 
feror is valid (In re : Bengal Silk Co., 1941, Comp. Cas. 104), 

A blank transfer is only an equitable transfer, and can, therefore, be defeated by a 
legal transfer even of a later date. If the articles require a transfer by deed only, a 
transfer in blank will not give the transferee a legal title to the shares but will give him only 
an equitable title ; but if the Articles do not require a transfer to be by a Deed, a blank transfer 
will give a good title. 


Transfer’ and Transmission’ distinguished 

Transfer of shares takes place by reason of the act of the shareholder himself. Trans¬ 
mission, on the other hand, takes place by reason of the operation of the law, e.g., insolvency 
or death. A transfer takes place when a member transfers his shares, or a debenture-holder 
transfers his debentures to some other person. But when debentures or shares go to the 
executors or administrators on the death of a holder, or to the official assignee or receiver 
on the inS’oIvtncy of the holder, that is transmission and not a transfer. 
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Ceitificate of Shares or Stock in Company 

A share or stock certificate, under the common seal of the Company, is a certificate which 
is prima facie evidence that the person named in it is entitled to the share or slock specified 
in the certificate. A share or stock certificate is necessary to show that a person who is the 
holder thereof is entitled to transfer the shares or the stock to some-one else. The share 
certificate also enables the holder to transfer, pledge or charge his shares. Every Company 
is under a duty to complete and keep ready for delivery to the person entitled, the certificates 
of shares, debentures and debenture stock allotted or transferred, unless the very conditions 
of the issue otherwise lay down. Such certificate must be prepared and kept ready for delivery 
within three months from the date of the allotment or transfer as the case may be, unless 
the articles otherwise provide. 

Share Warrants to Bearer 

A share warrant to bearer is a document which is in the nature of a negotiable instru^* 
menti which can be issued by any public company, in respect of its fully paid shan s, 
if the Articles of Association so allow, or are changed so as to so allow. 'Ehe holder of a 
share warrant to bearer cannot, by virtue of the warrant alone, be regarded as a member of 
the Company unless the Articles so provide ; but no such holder can, by virtue of the shares 
represented by the share-w'arrant alone, be qualified for directorship of the Company. A 
:'hare warrant to bearer must be properly stamped. The holder of the share-warrant is 
entitled to transfer the share or stock comprised by the warrant by a single delivery of it 

without any indorsement. 

» 

When a share warrant to bearer ir. i!:sii 2 d by a Company, the name of the shareholder 
must be struck off the register of rnernbers, and can only be restored to the register when 
the shareholder surrenders the share-warrant for cancellation by the Company. The Com¬ 
pany must register the following particulars :— 

(a) The fact that the share warrant has been issued ; 

(h) The date of the issue of the share warrant; 

(c) A statement of the share or stock included in the warrant, distinguishing each 
share by its number. 

‘Share Warrant’ & ‘Share Certificate’ distinguished 

Both are documents showing the title of the holder ; but a share warrant is a document 
of title and a negotiable instrument. A share certificate is not a negotiable instrument, but 
IS only a prima facie evidence of title. Share certificates can be issued both with regard to 
partly and fully paid shares, but share warrants cannot be issued in respect of partly paid 
shares. Every holder of a share certificate is a member of the Company, but every holder 
of a share warrant is not necessarily a member of the Company. A share certificate can be 
issued by any Company but a share warrant to bearer can only be issued by a public company. 

Prospectus 

A prospectus is any document, notice, circular, advertisement or any invitation, inviting 
the members of the public, or any person Inicnded to be one of the members of the public, 
to subscribe for any shares or debentures of a Company. But, a trade advertisement which 
shows on the face of it that the formal prospectus has been prepared and filed with the regis¬ 
trar, is not a prospectus. 

If a document is marked 'private and confidential' or 'not for public circulation , it may 
nevertheless be a prospectus if it was used to invite the members of the public, or even one 
member of the public, to buy shares or debentures of the Company. On the other hand, 
even if a document is not so marked, it may not amount to a prospectus if it is not issued 
to any member of the public, but to friends, acquaintances, or others who were not shown 
the document as members of the public. The term ‘issue’ when used with reference to a 
prospectus involves a delivery plus an element of publicity (however small that element 
of publicity may be). [Nash v. Lynde, 1929, A.C. 158]. 
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A private company cannot issue any prospectus, because it cannot make any invitation 
to the public for shares or debentures. But a public company may issue a prospectus, 
though it is not bound to do so. A public compeny may gather all its capital otherwise 
than by an approach to the members of the public. Where, however, a public company has 
not issued a prospectus, it is obligatory on it to issue and file with the Registrar of Companies 
of the State concerned, a statement called the ‘Statement in lieu of Prospectus’. 

Before a public company may issue a prospectus, it must state the date of the publication 
of the prospectus and hie a copy of it with the Registrar of Companies on or before the date 
of the issue of the prospectus. When a prospectus is issued, it must state on the face of it 
that a copy of it has been hied with the Registrar. Every person named as a director or 
proposed director, or his authorised agent, must have signed the prospectus issued by or on 
behalf of the Company. If a prospectus is not dated and signed, the Registrar cannot re¬ 
gister it. 

Specific Requirements (Contents) of a Prospectus 

In the drafting of a prospectus utmost care is required. All the requirements of the 
section have to be satished. Section 93 of the Act specihes the following requirements :— 

(1) Particulars as to contents of the memorandum, the names, descriptions and 

addresses of the signatories to the memorandum, the number of shares taken 
or subscribed for by them, the number of deferred shares, if any, and the extent 
of the interests of the holders in the property and profits of the Company, 
Particulars regarding redeemable preference shares, the number, date of the 
redemption or period of notice required for redemption and the method of 
redemption. 

(2) The number of shares which a person must state in order that he may be qualified 

for a directorship of the Company, the remuneration of the directors, as pres¬ 
cribed by the articles. 

(3) The names, description and addresses of each of the directors or proposed direc¬ 

tors, and of the managers, or proposed managers, and of the managing agent 
or proposed, managing agent, if any, and any provisions in the articles or in 
any contract regarding the appointment of the manager or the managing agent 
and the remuneration payable. 

(4) The minimum subscription on which the directors may allot shares, and the 

amount payable by each applicant at the time of application and at the time 
of allotment, and in case of the second or subsequent offer, the amount offered 
for subscription on each previous occasion within the two previous years, and 
the amount on these occasions actually allotted and actually paid. 

(5) The number and amount of shares and debentures issued within the two preced¬ 

ing years, or agreed to be issued, as fully or partly paid up otherwise than in 
cash, and the extent to which they were so paid up, and the consideration for 
which these shares or debentures have been issued or agreed to be issued. 
. The names of the underwriters, if any, and the opinion of the directors that 
the underwriters are persons with resources who can satisfy their obligations, 

(6) The name and address of any vendor of any property purchased or acquired, or 

intended or proposed to be acquired by the Company, if the purchase money 
is to be paid in whole or in part out of the proceeds of the issue of shares offered 
for subscription, or if the purchase or acquisition has not been completed 
at the date of issue, the amount payable in cash, shares or debentures, to the 
vendors of the property. If there be more than one separate vendor, the 
amount payable to each of them must be stated. If the vendors are a firm, 
the partners need not be mentioned as separate vendors. When any property 
has within two years prior to the issue of the prospectus been transferred by 
sale, the amount paid by the purchaser at each such transfer or sale must be 
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stated. When a business has been purchased, a statement must be made 
disclosing the profits of the business during each of the three years immediately 
preceding the issue of the prospectus, or during each year of the existence of 
the business. The balance-sheet of the business must be prepared. 

The amount paid or payable in cash, shares or debentures for the purchase of any 
property, and the amount, if any, payable for the goodwill. 

The amount, if any, paid within the two preceding years, or payable, as com¬ 
mission for subscribing or agreeing to subscribe, or procuring or agreeing 
to procure subscription for any shares or debentures of the Company, or as 
discount with regard to shares issued, showing separately the amount, if any, 
paid to the managing agents. (It is not necessary to show the commission 
payable to sub-underwriters.) 

The amount of preliminary expenses. 

The rmount paid within the two preceding years, or amount intended to be 
paid, to any promoter, and the consideration moving from such promoters. 

The dates of and parties to every material contract entered into by the Company, 
mentioning the reasonable time and place at which such material contract or 
a copy of it can be inspected. 

The names and addresses of the ai ditors of I he Company. 

If a director is interested in the promotion of the Company, or in any property 
proposed to be acquired by the Company, full particulars must be given regard¬ 
ing the nature and extent of such interest. A statement of all sums paid 
or agreed to be paid and the extent of the director s interest; a statement of 
all sums paid or agreed to be paid to a director, or a firm in which the director 
is a partner, in cash or shares or otherwise, b> any person either to induce 
him to become or to qualify as a director, or for services rendered by him or 
by his firm in connection with the formation or promotion of a Cx)mpany. 

(14) When the Company has shares nf more than one class, a mention must be made 

of the rights in respect of capital and dividends in connection with such classes 
of shares. 

(15) If the Articles impose any restrictions regarding the right of the members to 

attend, discuss or vote at meetings of the Company, or regarding the right to 
transfer shares, such restrictions must be disclosed in the prospectus, 

(16) Where any part of the sums required for the matters set out in sub-section (2) 

of Section 101 of the Act, is to be provided out of sources other than share 
capital, particulars of the amounts so provided and the sources thereof. 

Prospectus by a Company doing Business 

When a Company issues a prospectus after having done business, it must set out in the 
prospectus a report by Its auditors regarding the profits made by the Company and by Its 
subsidiary companies. If any, during the three financial years preceding the issue of the 
prospectus, and regarding the rates of dividends paid during each of the three financial years, 
and particulars as to the sources from which dividends have been paid, and particulars of the 
cases in which no dividends have been paid on any class of shares for any of these years, and 
if no Accounts have been made up for any part of the period of three years ending on a date 
three months before the date of the issue of the prospectus, a statements to that effect. If 
the Company has been doing bu iness for less than three years, the report of the accountant 
must be on the profits of the Company during such lesser period. 

Where a Prospectus is published as a newspaper advertisement, the contents of the 
memorandum need not be stated in it. It is not even necessary in such a case to give the 
names of the signatories to the memora^dgm or the number of shares taken by them. 


(7) 

( 8 ) 

(9) 

( 10 ) 

( 11 ) 

( 12 ) 

(13) 
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Issue of Foitns of Application for Shares or Debentures 

A Company cannot issue any form of application for shares or debentures, unless such 
form is issued with a prospectus. Where, however, a Company is issuing the shares or 
debentures to its underwriters, a form of application is not necessary. Secondly, where the 
shares or debentures concerned were not offered to the public, a form of application can be 
issued without the accompanying prospectus. 

Exemption from Liability in Certain Cases 

A director or other person responsible for the issue of a prospectus without satisfying 
the requirements of section 93 of the Act. can be exempted from liability on any one or more 
of the following grounds :— 

(1) That he was not aware of any matter not disclosed in the prospectus ; or 

(2) T hat he was under a mistake of fact ; or 

(3) That non-compliance with or contravention of section 93 was regarding any 

maltcr not capable of being regarded as material by the aggrieved party ; or 

That the circumstances are such that he should fairly and justly be excused. 

Tbe Consequences of Misleading or Incomplete Prospectus 

When a prospectus does not fully state all the material and relevant facts required under 
section 93 of the Act, any aggrieved party can avoid his liability to buy tbe shares 
which he had applied for, and can also sue (or damages for any damage he may have 
suffered as the result of the false or misleading prospectus. It is, however, requisite 
that the aggrieved intending purchaser of shares must not have unduly delayed ; nor 
should he have d(6nc anything to show his approbation of the transaction, e.g., accepting 
dividends on shares, or voting at the shareholders’ meeting. In Sharpley v. East Coast 
Railway Co., Lord Justice James said : “If a person claims to rescind his contract to take 
shares in a Company on tlie ground that he has been induced to enter into it by misrepresenta¬ 
tion, he must rescind it as soon as he learns the fads or else he forfeits all claims to relief”. 
(1876, 2 Ch. D. 663). A -signatory to the memorandum cannot, even on the ground of 
a fraudulent statement or omission in a prospectus, avoid his liability to take the shares 
which he has signed for on the prospectus. The idea is that where a person, especially 
if he is a prominent member of the public, shows to the outside world that he is one of those 
concerned in the promotion of a newly incorporated Company and thereby induces other 
members of the public to buy shares or debentures in the Company on the strength of his 
high-sounding name or position, he should not himself be allowed to go out without paying 
for the shares he has agreed,by his signature on the memorandum, to take. (Lord Lurgan’s 
Case, 1902, 1 Ch. D. 707). A signatory, however, can get rid of his liability even on the 
shares signed for on the memorandum, by making a valid surrender of those shares ; 
such can be the case also when all the share capital has been subscribed up by others. 

A person responsible for the issue of the prospectus may get himself excused from 
liability by showing that he relied on the opinion of an expert while making the statement 
he did make in the prospectus, or that he relied on an official document or a public report, 
or a statement made by some official, or that the prospectus was issued without his consent 
or even without his knowledge and on becoming aware of its issue he gave reasonable notice 
that it was issued without his consent, or that he withdrew his consent before tbe prospectus 
was acutally issued. 

A person responsible for the issue of the prospectus which contains a material omission 
can be excused from liability if he can show that even if the omission had not been made 
the statement would not have falsified or qualified the other statements actually 
made. A promoter or director must be proved to have made an omission of a material 
point with such effect that an insertion of the omitted material would have falsified or qualified 
the other statements made in the prospectus. (Peek v. Gurney, 1873, 6 H.L. 377). 
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A prospectus must be looked at from the point of view of a single document, and the 
effect and substance of all the statements made in the prospectus must be considered on the 
whole, (Aaron’s Reefs Ltd. v. Twiss, 1896, A.C. 273). 

Statement in Lieu of Prospectus 

Where a public company does not issue any prospectus, it must issue a statement in 
lieu of Prospectus and file a copy thereof with the Registrar of Companies of the State con¬ 
cerned. The idea behind this requirement’s that where vast interests arc concerned, the 
persons likely to be affected or interested must be given a fair and complete idea regarding 
the affairs—financial and managerial—of the Company. (TTie contents of a Statement in 
lieu of a Prospectus are almost the same as those of a Prospectus). 

For mis-statements or omissions in a Statement in lieu of Prospectus, the same conse¬ 
quences follow as in the ca&e of a Prosp>ectu8. 

Allotment of Shares or Debentures with a view that the same may be offered for 

Sale to the Public 

When shares or debentures are allotted or agreed to be allotted by the Company, so 
that the same or any of the same are intended to be offered to the public, any document 
inviting the members of the public to go in for the shares or debentures, is deemed to be a 
prospectus. When such a document is issued, its issue is governed by the provisions of the 
Act relating to the contents of and issue of a prospectus. There is a presumption, unless 
the contrary is proved, that shares or debentures are allotted or agreed to be allotted for 
being issued to the public for sale if it can be shown that the offer to the public was made 
within six montlis after the allotment of the shares or debentures, or the agreement to allot 
the same, or ’f it can be shown that at the date the offer to the public was made the whole 
of the conridt ration to be received by the Company in respec*: of the allotment or agreement 
to allot share? oi debentures was not received by the Company. 

Allotment of Shares < 

The prospectus is an invitation for offers, though in it are found the words**. 

shares offered to the public for subscription.” It is really the person who reads the prospec¬ 
tus or comes to know of it and applies for the shares or debentures, that is said to be making 
the offer to buy the shares or the debentures. It is then at the Company's directors’ board 
meeting that the board of directors consider the application or the offer. If they assign the 
required shares or a lesser number of shares to the applicant, there is said to be an allotment; 
i.e., an acceptance of the offer and an assignment of the shares to the applicant. 

The form of application almost invariably has the words “for......shares or 

such lesser number of shares as the directors may allot to me” ; the idea behind this is that 
the directors would be free to allot even a lesser number of shares than what the applicant 
desired to have. Otherwise, under the law of Contracts the directors, by assigning a lesser 
number of shares, would be making a counter-proposal and the acceptance could not be 
regarded as an absolute one. It is essential that the directors must cause a notice, oral or 
in writing, or by conduct or otherwise, to be given to the allottee, so that the allottee may 
know that so many shares have been allotted to him. The letter of allotment must be duly 
stamped. It is not necessary that the letter of allotment must reach the allottee, provided 
it was properly posted and sufficiently addressed, i.e., the address was according to what the 
applicant had given in his application form. 

Restrictions regarding Allotment of Shares 

If a Company has not made any invitation for offers, through a prospectus, it cannot 
make any allotment unless it is a private company, or, if a public company, it has issued a 
Statement in lieu of Prospectus. E^epting the case of allotment made after the first allot¬ 
ment of shares, and excepting a private company, no public company can allot any shares 
unless the amount stated in the prospectus as the minimum subscription amount has been 





458 


MERCANTILE LAW 


subscribed or gathered. The minimum subscription cannot now be any amount taken at 
random, but must include :— 

(1) The purcha se price of any property purchased, or to be purchased, when it is 

to be defrayed in whole or in part out of the profits of the issue of shares ; 

(2) The preliminary expenses payable by the Company ; 

(3) The amount paid or to be paid as commissions to persons who have agreed to 

subscribe for shares or to procure subscription for shares ; 

(4) The amount to be repaid by the Company for monies borrowed in respect of the 

above mentioned matters ; 

(5) The working capital. 

The minirnuiTi .‘uhscrlplion must be reckoned exclusive of any amount payable 
otherwise than in cash. At least 5% cf the amount subscribed must have been 
received in cash by the Company at the time the subscription is received by it. The 
monies so received from the applicant must be deposited and kept deposited in a scheduled 
bank, i.e., a bank included in the Schedule to the Reserve Bank of India Act. Until the 
cert’ficate of commencement of busineis is obtained by the Company, or until the monies 
arc returned to the applicants, the monies must be deposited and kept deposited in a Scheduled 
Bank. Where the Company is unable to procure the minimum subscription amount within 
180 days after the 'ssiic of tlie prospectus, all monies received by it from applicants must be 
repaid to them without any interest. If these monies are not repaid within a further latitude 
of ten days, i.e., within 190 days after the issue of the prospectus, the directors shall be jointly 
and separately liable to repay ihat money with interest at 7% per annum from the expiration 
of the 190th day till the date of the actual payment. 

Return of Allotment 

When a Company with a share capital makes any allotment of its shares, it must, within 
one month from the date of the allotment, file with the Registrar of Companies of the State 
concerned a Return of Allotment. The Return must contain particulars regarding the 
number and nominal amount of the shares, the name, description and address of each allottee 
and the amount, if any, paid or payable on each share. When shares are allotted as fully 
or partly paid up otherwise than in cash, the Company must, within one month after the 
allotment, produce for inspection by the Registrar, a contract in writing showing the title 
of the allottee to the shares, with any contract for sale or for services or other consideration 
regarding which the allotment was made, and the Company must also file with the Registrar 
a verified copy of all such contracts and a return stating the number and nominal amount 
of all the shares so allotted, and the extent to w^bich they are to be regarded as paid up, and 
the consideration for which they have been allotted. Where a contract is not in writing, 
prescribed particulars of the contract (as required under the Indian Companies Rules) must 
be filed with the stamp duty as would have been payable if the contract had been in writing. 

Forfeiture, Surrender and Lien 

If the Articles so permit, a Company can forfeit the shares of any of its members 
for noD'^payment of calls, but not for any other debt. A forfiiture must be made 
■trictly in accordance with the provisions of the Articles and bona fide by the directors 
in the exercise of their discretionrry powers. Shares cannot be forfeited for non-pyment 
of any money other than on a call. (Hopkinson v. Mortimer, Harley Cx)., 1917, 1 Ch. 646). 

On forfeiture, the shareholder ceases to be the holder of the forfeited shares to which 
the Company then becomes entitled. The Company may dispose of the forfeited shares 
as permitted by the law and by the articles. The articles generally give the power to 
sell or deal with the forfeited shares. If the articles,so state, a Company can, even after 
the forfeiture, sue the member for the recovery of the amount due on the unpaid call; and 
if the Articles so provide, the Company can even sue for interest during the period of the 
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default in payment of the call. (Agra Electric Stores, 54 All. 541). In a winding up, the 
liquidator cannot cancel a valid forfeiture (In re China Steamship Co., 1868, 6 Eq. 232). 
The Company cannot sue a member for non-payment of any further call made after the 
date of the valid forfeiture. With the consent of the member concerned, the Company 
may cancel the forfeiture. The balance-sheet as also the Annual List of Members and Sum¬ 
mary must disclose the total amount of shares forfeited. An invalid forleiture can be 
restrained by an injunction of the Court. 

Surrender 

A surrender of shares implie«5 that the member himself gives up his share to the Company. 
Surrender should not be accepted by the directors, unless it is either a short cut to for*- 
feiture or it does not involve any reduction of share capital (Bellerby v. Rowland & 
Marwood Steamship Co., 1902, 2 Ch. 14). If the circumstances are such that even if the 
surrender had not been made by the shareholder the directors would have forfeited the shares, 
the directors may well be justified in accepting the surrender, in so far as the surrender is a 
short cut to forfeiture. 


Lien 

A lien means a right to detain any properly belonging to another person for non^* 
fulh^ent of an obligation cr due. If the articles give a lien, the directors can rause 
the snares of a member to be taken away for non-payment of any debt which is a lawful 
debt w'ithin the period ol Iimilaticn, i.e., which is not tirne-barred. Alien on shares extends 
to a lien on dividends. (Hague v, Denderon, 1848, 2 Ex. 741). A lien creates a charge in 
lavour of the Company ; and tli:5 charge can be assigned to another also. (Everitt v. Auto- 
matjc Weighing Machine Co., 1892, 3 Ch. 506). 1 he Company’s hen is a non-pessessory 
lien, i.e., it dots not depend upon possession for its enforcement. The lien is lost if the 
Company registers a transfer of shares instead of cxercisinj its lien. (Northern Assam Tea 
Co., 1870, 10 Eq. 458). A Company can waive its lien. 

Commissions and Discounts 

A Company can pay certain kinds of commissions and discounts, e.g., to underwriters, 
provided the articles emthorise the same, and provided the fact is d’rc In the prospectus 
or statement m lieu of prospectus. The total amount of the conunission paid or discount 
allow'cd must be stated in every balance-sheet of the Company and m the Annual List and 
Summary, until the whole amount has been written off. 

Underwriting 

With a view to protecting the Company against the consequences of ftn inadequate 
subscription by the members of the public, and with a view to enabling it to get the requisite 
amoiiiit of share capital—the minimum subscription amount, in case of a public company— 
provision is made for underwriting of shares. Underwriters are persons who, like insurers, 
undertake to buy such number of shares as are required to make up the requisite share capital 
of the Company. In consideration of the risk undertaken by them, they are paid a com¬ 
mission or discount which is not refundable by them even if actually they are not required 
to take up even a single share. Their commission is not that of a mere broker but is equivalent 
to a premium paid to an insurer for running the risk. Sometimes underwriters, finding that 
they have undertaken too heav^^ a responsibility or liability to be borne by them, underwrite 
in turn with other underwriters, so as to get rid of their entire liability or a portion of their 
undertaking. That is called sub-underwriting. UnderwTiting commissions must be 
disclosed in the prospectus ; but sub-underwriting commissions need not be so disclosed. 

Tlacing’ of Shares 

A person who agrees to find a buyer for shares of a Company is said to 'place’ the shares 
of the Company. Such person is not responsible to take shares placed by him if he cannot 
find out the purchaser. He gets his commission only if he finds a purchaser for the shares. 
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Issue of Shares at Discount 

A Company can, while re-is suing forfeited shares, issue them at a discount thus giving 
credit for the calls already paid by the original allcttee. Under section 105-A of the Act, 
a Company may issue at a discount shares of a class already issued provided the rate of 
discount does not exceed 10%, and provided the issue is authorised by a resolution 
passed in a general meeting of the Company and is sanctioned by the Court. At least 
one year should have elapsed since the date at which the Company could commence 
business, and the isoue must take place within six months after the date of its being sanc¬ 
tioned by the Court, or within such extended time as is allotted by the Court. Particulars 
of the discount as has not been written off at the date of the issue of the prospectus or the 
balance-sheet of the Company must be contained in the prospectus, and in every balance- 
sheet subsequent to the issue. 

Promoters 

Promoters are persons who take part in the formation of a Company. A Company can 
promote another Company if allowed by the Articles to do so. A person who merely renders 
professional advice, e.g., a lawyer or an accountant, is not a promoter. A promoter then 
is one who is really himself interested in the formation of the Company. A share¬ 
broker is not, without more, a promoter. Promoters stand in fiduciary relation to 
the Company, and they are liable for any secret profits made by them. v, 

A promoter can be held liable personally on a preliminary contract made by him with 
some one else, in so far as the Company was not in existence at the time such contract was 
entered into by him, unless there be a clause in the contract that the Company alone 
could be held liable if after its incorporation it entered into a new contract embodying the 
terms of the original contract and that if it did not enter inlo such contract the promoter 
would not be held liable and his Contract would not take effect but would be deemed to 
be discharged. 

Membership 

A person becomes a member of a Company by taking shares from the Company, or 
from the market or from another person and then having his name registered as a shareholder 
or by devolution and transmission, e.g., in the case of death. A person ceases to be a member 
by a valid transfer of shares, or by a forfeiture or valid surrender, or by his insolvency in 
which case the shares go to the official assignee or the receiver. 

As a rule, a member is he whose name is on the Register of Members of the 
Company. This statement means that unless the name of a person who is a shareholder 
IS on the Register of Members of the Company, he cannot, in law, be regarded as a share¬ 
holder or member of that Company. To this there are several exceptions. If a person’s 
name has been erroneously or wrongfully included in the Register of Members, he is not 
a member, unless %iith knowledge that his name was so included he has kept quiet, thus 
giving his acquiescence. So also is a person whose name ought to have been on the Register 
but IS wrongfully kept out of the Register, regarded as a shareholder, and he can have the 
Register rectified under an Order of the Court for such rectification, if the directors do not 
rectify the register. Moreover, a holder of a share warrant to bearer may be regarded as a 
member of a Company if the articles so provide, though bis name is always struck off the 
Register the moment he is given the share warrant to bearer. The signatory to the memo¬ 
randum is deemed to be a member of the Company though his name may not be on the 
Register of Members. 


Register of Members 

Ever,’ Company must Have in one or more books a Register of all its members. This 
Register must contain the following particulars :— 

(1) The name, address and occupation of each shareholder or member of the Com¬ 
pany, and if the Company has share capital, a statement of the shares held by 
each shareholder, distinguishing each share by its number; 
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(2) The date at which each person s name was entered in the Register as a member; 

and 

(3) The date at which any member ceased to be a member. 

The amount paid or agreed to be paid on the shares of each member must be included 
in the statement of the shares held by each shareholder. 

The Register is prima facie evidence of all matters stated in it. Unless it is in a ftftm 
as to itself constitute an Index, a Company must have a separate index of the names of its 
members if it has mere than 50 members. 7 he index may be in the form of a Card Index. 
The Register and Index must be kept by every Company at its Registered Office and should 
1)6 open for inspection by any member free of all charge, and by other persons on payment 
of one-rupee or such lesser sum as the Company may have prescribed. Two hours atleast 
every day must be allowed for the inspection of the Register. A member or other person 
inspecting the Register can make extracts from the Register and Index, A member or 
other person may ash the Company for a copy of the Register or any portion thereof, or of the 
Annual List of Members and Summary, or any portion thereof, by paying for the same at the 
rate of six annas per every 100 words or fractional part thereof required to be copied. Non¬ 
working days and days on which the Company has closed its Transfer Books are to be ex¬ 
cluded in calculating the period within which the company has to furnish the copy asked 
for: that period is ten days from the date on which the Company is asked to send a copy. 
The Company can close its Register for a period not exceeding in the whole 45 days ui 
each year and not exceeding 30 days during any particular period. It can close its Register 
by giving seven days’ notice previous to the closing of it; the notice must be by 
advertisement in some newspaper circulating in the locality of its Registered Office. 

Rectification of Register of Members 

Any aggrieved person, or the Company, or any shareholder of the Company, can apply 
for rectification of the Register of Members. In the first instance, an application should be 
made to the directors of the Company, but if they refuse to rectify the Register, a petition 
may be presented to the Court for the necessary rectification. When an order for rectifica¬ 
tion IS made by the Court, ’t is the duty of the Company to file with the Registrar a notice 
of the rectification within fourteen days from the date of the compliance of the Order of the 
Court. 


Branch Register or British Register 

When a Company incorporated in India has a branch in any part of the United Kingdom, 
its Register of Members in the United Kingdom is called a Branch or British Register. TTie 
Branch or British Register is a part of the Indian Register. 

Annual List of Members and Summary 

Every Company with a share capital must make a list of its members and of all persons 
who have ceased to be member?. Such list must, within 18 months from the incorporation 
of the Company, and thereafter once atleast in every Calendar year, be made by every Com¬ 
pany with a share capital. The Annual List must contain the following particulars :— 

(1) The name, address and occupation of each of the past and present members, and 

the number of shares held by each of the present members at the date of the 
return, and of the shares transferred since the date of the last return, or in the 
case of the first return, the shares transferred since the date of the incorporation, 
and the date of registration of the transfer, and a summary showing the shares 
issued for cash as distinguished from shares issued as wholly or partly paid up 
otherwise than in cash ; 

(2) The amount of the share capital of the Company and the number of shares into 

which it is divided ; 

(3) Tlie number of shares taken upto the date of the Return ; 
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The amount called-up on each share ; 

The total amount received as calls ,* 

The total amount of calls unpaid ; 

The total amount paid as commission in respect of shares or debentures and the 
total amount allowed as discount in respect of shares or debentures ; 

The total number of shares forfeited; 

The total amount of share warrants issued and the total amount of share warrants 
surrendered ; 

The total amount of shares or stock for which the share warrants are outstanding 
at the date of the Return ; 

The number of shares or amount of stock comprised In the share warrants ; and 

The name and address of each person who at the date of the Return is a director 
of the Company, and of each person who at the date of the Return Is a manager 
or managing agent of the Company, and the changes in the personnel of the 
directors, managers, managing agents since the last Return, with the dates 
at which such changes took place ; and the total amount of debt due from 
the Company with regard to all mortgages and charges required to be registered 
with the Registrar. 

The Annual List of Members and Summary must be included in a separate portion of 
the Register of Members and must be completed and kept ready within twenty-one days from 
the date of the first general meeting or the only ordinary general meeting in the year. 

A private company must, along with the Annual Return, send a Certificate signed by a 
director or other officer of the Company that it has not since the date of the last Return, or 
in the case of the first Return since the date of the incorporation of the Company, Issued any 
invitation to the members of the public to go in for shares or debentures of the Company. 
If the Return shows that the number of persons exceeds fifty, the Company must send a 
Certificate signed by a Director or an officer that the excess can be explained by the fact that 
there are joint shareholders or nominees or employees of the Company who are not to be 
counted in counting the number of fifty. 

Variation of Shareholders’ Rights 

The rights of shareholders or a class of shareholders, can be varied or abrogated in 
accordance with the powers to do so given by tbe memorandum or the articles ; the minority 
would be bound by the majority voting in favour of the alteration or the abrogation, unless 
the majority is oppressive or fraudulent and an appeal has been made to the Court. But 
under Section 66A of the Act, an additional valuable right is given to the minority of the 
shareholders to appeal to the Court against the majority vote even when there is no fraud 
or mala fides on the part of the majority. Any minority of shareholders, being holders of at 
least 10% of the issued shares of the class affected, can apply to the Court for setting aside 
the majority vote. The application must be made within 14 days from the date at which 
the resolution altering or abrogating the shareholders’ right was passed. If the Court allows 
the application, the alteration or abrogation shall not take effect; but if the Court dismisses 
the application, the alteration or abrogation shall take effect. The Court’s decision is final 
and no appeal lies from it. 

Trusts and Equitable Interests 

A Company cannot, and need not, take any notice of any trust, express, implied or con¬ 
structive, If Companies are made liable with notice of trusts, there would be much hardship 
and inconvenience in the carrying on of the business of the Company. If a trustee embezzles 
the shares given in trust by fraudulently transfering them, the Company cannot be held 
liable for the breach of trust. But though the Company is not liable, the directors may be 
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held liable personally, if io 9pite of knowledge of the Trust, they register the transfer 
wrongfully. (Rainford v. James Keith Ltd., 1905, 2 Ch.J47.) If a G^mpany has notice of 
a mortgage or a charge, it will be affected by the notice, with the result that the mortgagee 
or the person in whose favour the charge is executed shall have priority over the rights of the 
Company. (Linford v. James Keith Ltd., 1905, 2 Ch. 147.) 

It is the trustee who is regarded as the legal owner of the shares which have been given 
in trust by the maker of the trust. The Company has got nothing io do with the beneficiaries. 

It is the trustee’s name alone that is on the Register of Members, and it is the trustee alone 
who can be held liable for non-payment of calls. If there is a lien against the shares, the 
Company cannot exercise that lien in case the beneficiaries (and not the trustee) are indebted 
to the Company, because the beneficiaries are not the members, but the trustee is the member. 
Likewise, where a trustee is indebted to the Company, the Company can exercise its lien 
against the shares, though the beneficiaries are in no way indebted to the Company. 

Directors 

Legal Position of Directors 

A director is in the position of an agent towards his Company. A Company cannot 
function by itself ; it must have some instrumentality ; the directors are, in a sense, the agents 
of the Company. 

Directors Obligatory 

In a public company, or in a private company which is the subsidiary of a public Com¬ 
pany, directors are obligatory, so that there must be atleast three dircictors. But in a private 
company which is not the subsidiary of a public company, no director is obligatory. 
(In re Bulawayo Market Co., 1927, 2 Ch. 458.) 

Appointment of Directors 

The first directors of a company are appointed by the articles of association ; but if the 
articles do not appoint any directors, the signatories to the memorandum become the first 
directors. Unless the first directors have been appo-nted by the articles as permanent direc¬ 
tors, the members of the Company appoint directors at the Annual General Meeting. It 
is open to a Private Company to have all permanent directors, unless it is a subsidiary of a 
public company. In the case of a public Company not more than one-lhird of the directois 
can be permanent directors ; atleast two-thirds of the whole number of directors must be 
liable to retire by rotation. Regulation 78 of Table A provides for the compulsory retire¬ 
ment and rotation of director.^ of public corr^panies, and of private Companies which are the 
subsidiary Companies of public Companies. 

Any casual vacancy, e.g., a vacancy occurring by death, retirement, resignation or in¬ 
solvency of a director, but not such as one occurring by efflux of time, may be filled by the 
Board of Directors, so that the director so appointed shall have to retire at the same time at 
which the director in whose place he was appointed would have retired. 

Any amendment of the articles of association or any alte ration of the contract, which 
rc;lates to the appointment of a managing director orelection of a director who is not liable 
to retire by rotation, shall be regarded as void, unless approved by the Central Government. 
So also an increase in the number of directors above the maximum number fixed by the 
articles, by an alteration of the articles, is void unless approved by the Central Govern¬ 
ment. These provisions do not apply to a private company unless it is subsidiary of a 
public company. 

Remuneration of Directors 

The office of a director is an honorary office, unless some remuneration has been 
prescribed by the Articles, or is allowed under some contract or under a resolution 
of the shareholders of the Company. As a rule, the remuneration of directors is fixed 
by the articles. A director is not entitled to travelling expenses incurred in attending meet¬ 
ings of directors, unless the same is allowed under the articles. 
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Any change in the articles or in any agreement, purporting to increase the remuneration 
of the managing director, or of any director not liable to retire by rotation, shall be void, unless 
approved by the Central Government. But this provision does not apply to a private 
Company unless it is a subsidiary of a public Company. 

Qualification of Directors 

Under the Act no share qualification is required. Table A requires the taking of atlcast 
one share for a directorship ; but that provision in Table A is only an illustrative provision, 
and not a compulsory regulation. Though not a single share is required under the Act 
for a directorship, the articles usually provide some share qualification, except for ex-officio 
directors. A director must not have his qualification shares given to him as a gift; otherwise 
he would be liable to pay for the same. But a director may hold his qualification shares 
as a trustee for another person or other persons, unless the articles otherwise provide. Unless 
forbidden by the articles, a director may hold his qualification shares jointly with some other 
person or persons. If a director sells or transfers his qualification shares, he shall have to 
v acate the office of director. (In re Glory Mills, 1894,3 Ch. 473 ; Brigg’s Case, 1910, I Ch. 
444.) A person does not lose his qualification shares or directorship merely because he 
mortgages his shares to someone else (Cumming v. Prescott, 1837, 2 Y. & C. 488). The 
holder of a share warrant to bearer is not, by virtue of the shares represented by the warrant 
alone, qualified for directorship ; he must have separate qualification shares as required by 
the Articles. 

A Company registered under the Act can be a director, managing director, managing 
agent or manager of another Company. (Bulawayo Market Co. Ltd., 1907, 2 Ch. 438.) A 
director who ceases to hold his qualification shares must vacate office (Section 86 I). 

An undischarged insolvent cannot act as a director, and if he acts as such he shall be 
liable to the penalties of the law. Moreover, a director must be of sound mind. If he 
becomes insane later, he will have to vacate office on his being declared insane by a competent 
Court of law. 

An improperly appointed director is called a de facto director ; all his acts shall be 
regarded as valid till the discovery of the defect in his appointment. Once his appoint¬ 
ment is discovered defective, he must not act; or his acts shall be regarded as void. 

A de facto director is not entitled to any remuneration, though it is open to the Court, 
in its discretion, to allow him something quantum meruit, i.e., what is deserved for the work 
done. 


Rehioval of Directors 

A member of a Company may by an extra-ordinary resolution remove any director 
appointed or elected on or after 15th January, 1937, whose period of office is liable to terminate 
by a rotation of directors, even before the expiration of the period, and may by an ordinary 
resolution appoint someone else as a director in his place. 

Vacation of Office of Director 

A director must vacate office in any of the following cases :— 

(1) Adjudication as insolvent; 

(2) Adjudication as insane ; 

(3) Failure to obtain qualification shares within the time allowed, l.c., within two 

months after appointment, or within such shorter time as is fixed by the Articles; 

(4) Ceasing to hold the qualification shares ; 

(5) Failure to pay monies due on calls made, within six months from the date of 

the call; 



COMPANIES 


465 


(6) Holding or accepting an office of profit, excepting tfie office of a legal adviser or 

a banker, managing director or manager. But with the leave of the Com*' 
pany’s shareholders such office can be held ; 

(7) Akience from three consecutive meetings of the Board of Directors or from such 

Directors’ Meetings for a continuous period of three months, whichever is 
longer, without the leave of the Board of Directors ; 

(8) Acceptance of loan or guarantee from his Company by a director or by any firm 

of which he is a partner or by any private Company of which he is a director ; 

(9) Entering into any contract of sale or purchase from or supply of goods or materials 

to the Company by its director or by a firm of which the director is a partner 
or by a private company of which he is a member or director, without the 
consent of the Board of Directors ; and 

(10) Any other ground fixed by the Article,s. 

Register of Directors^ Managers and Managing Agents 

Every Company must keep, at its registered cffice, a Register of its Directors, Managers 
and Managing Agents. The Register muiit contain, in the case of an individual. Ins name 
in full, any former name or surname in full, his usual residential address, his naticnality, 
and if that nat'onality is not the nationality of origin, his nationality of origin, and his occi-pa 
tion, if any, and particulars of other directorships. In the case of a Corporation, the name 
of ihe Corporation and its registered or principal office, and the full name and address, and 
nationality of each of the directors. the case cf a firm, the full name, address and natio¬ 
nality of each partner in the firm and the date on which each became a partner in the firm. 
Whenever there is any change in the personnel of the Directors, Managers or Managing 
iAgents, or in any of the particulars regarding them, a notification in the prescribed form 
regarding the change must be sent to the Registrar within fourteen days from the date of the 
change. This Register must be kept open during business hours for inspection by even 
member free of all charges and by outsiders on payment of one rupee, or such lesser amount 
as may be prescribed by the Company. 

Legal Position of Directors 

As Trustees and as Agents 

Directors are, in a senve, agents of the Company they represent. The Company is a 
legal entity that can only function through some person or persons in charge of its affairsi. 
These persons are the directors. In so far as the directors are the select few, chosen by the 
shareholders to steer the wheel of the Company’s organisation, they can be regarded as agents 
of the Company. But they are not agents in the ordinary sense of the term ‘ag“nt'. Whereas 
they are agents, in the limited sense, for the shareholders as a body, they are not agents of 
individual shareholders For any ultra vires act of theirs the Company may not be liable, 
but they themselves are liable for what is known as a breach of warranty of authority. For 
acts which are intra vires they ihemselves are not liable but the Company is, provided the act 
or the acts were done in the name of and on behalf of the Company. 

Directors are trustees ; directors are not trustees. Both these statements are true enough. 
Directors are not trustees in the sense of the expression ‘express trustee’. They are not 
appointed under any trust deed ; nor are they implied trustees. They are only constructive 
trustees, i.e., their relation towards their Company is a fiduciary relation. They are 
trustees only in the sense that they must act only in the best interests of the Company, and 
not in their own interests, and that they must not make any secret profits or benefit for them¬ 
selves. They are trustees in so far as the Company has reposed in them its management, 
w'lth vast discretionary powers, e.g., in the matter of allotment of shares, accepting transfers 
of shares, the forfeiting of shares, the accepting of surrenders of shares, the exercise of hen 
over shares, the recommendation of dividends. They are trustees for the shareholders as a 
body, but not for any individual sharebolder. 
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Powers and Duties of Directors 

The powers of directors may be summed up as follows : - 

(i) The power to iEsue shares ; 

(^.) The power to allot shares ; 

(3) The power to refuse registration or transfer of shares, if and when allowed by the 

articles ; 

(4) The power to recommend dividends ; 

(5) The power to contract on behalf of the Company ; 

(6) The power to make calls in accordance \v3th the articles, and to accept full amounts 

on the shares or a part of such amount before calls are actually made for such 
payments ; 

(7) The power to forfeit shares for non-payment of calls ; 

(8) The power to acce jt surrenders of shares in accordance wjth the Articles, and in 

such circumstances that there is no unwarranted reduction of share capital : 

(9) The power to invest the funds oi the Company in a proper manner, i.e., to invest 

in trust securities alone whenever the articles so require ; 

(10) The,.power to have reserves and to capitalize profils to the extent allowed by the 
Articles : 

The above-mentioned powers have been amply described in that case of classic impor¬ 
tance, viz.. The City Equitable Insurance Co/s case, 1925, I Ch. 407. 

In a winding-up, a director cannot exercise his powers or act on behalf of the Company, 

(xcept to the extent to which the Court or the liquidator (in a Compulsory Winding-up) or 
the Company in General Meeting or its liquidator (in case of a Members’ Voluntary Winding 
up), or a Committee ofTnspcction or the Meeting of Creditors (in the case of Creditors’ 
Voluntary Winding-up), allows. 

The duties of Directors may be summed up as follows;— } 

(I) Directors must, as a rule, attend personally to the business of the Company. 
But if the business is such that delegation becomes necessary, they can delegate 
their functions and duties to officers like accountants, managers, treasurers, 
cashiers and others. (City Equitable Insrirance Co.’s Case, 1925, 1 Cli. 407). 

(2 J They must act with care and diligence, though they are not liable for honest errors 
of judgement without any material negligence (City Equitable Insurance Co.’s 
case). 

(3) They are justified, in the absence of grounds of suspicion, in tnistmg the old 
and trusted servants of the Company (Citi' Equitable Insurance Co.’s case). 

t4^ It is their duty to see that the funclr of the Companv ?re,. from time to time, 
properly invested. Investment need not be in trust securities, unless the 
articles require invesUnent in ^iicb securities. (Burland v. Earle, 1902, A.C. 83). 

(5) They are not bound to give continuous attention to the affairs of the Company ; 

their duties are only of an Intermittent nature. (City Equitable Insurance 
Co.’s case). 

(6) It :s not their duty to supervise personally the valuable securities of the Company. 

That duty is allotted to some of the officers of the Company, like the manager, 
accountant or principal cashier. (City Equitable Insurance (^.’s Case). 
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(7) Before recommending any dividends they should see that losses in circulating 

capital are first made good; otherwise they will be liable and shall have 
to make good to the Company such losses. The losses in fixed capital need 
not be accounted for or made good. (Lagunas Nitrate Syndicate, 1899, 

2 Ch. 392). 

(8) In issuing the Balance Sheet and their Report they should consider tlie nature and 

character of the assets of the Company and should have a complete list of such 
assets and investments. TTiey are not justified in merely relying on the as¬ 
surance or opinion of the Chairman or Auditors as to the value of the assets. 

Dividends 

Dividends are recommended by directors at the meeting of the members of the Company. 
The members then consider the recommendations of the directors and if they think fit, 
sanction the dividends. The members cannot ask for more than what Is recommended 
by the directors, but they can curtail the rate suggested or recommended by the directors. 
Before recommending any dividends, directors must take care to make good all the losses in 
Circulating Clapital, though not losses in Fixed Capital. (Ammonia Soda Co. v. Chamberlaine 
1918. I Ch. 266). From the date dividends are declared by the Company, they become 
a debt due by the Company to the shareholders. The period of limitation within which 
dividends can be sued for is six years from the date of the declaration. (Tata Iron & Steel 
Co. Ltd., 1940, 42 Bom. L. R. 57). Subject to the Articles, dividends must be paid not 
according to the amounts paid on the shares but according to the nominal value of the shares. 
But the Aiticles usually provide that dividends shall be paid not according to the nominal 
value of the shares but according to the amounis paid on the shares. It is open to 
the directors in the bona fide exercise of their discretion to refuse to recommend any dividends 
though the Company has during the year made good profits. They can have the 
same carried forward to some reserve fund, like the Dividend Equalisation Reserve Fund, 
or they can have the profits capitalised and issue bonus shades. Directors may, from time 
to time, pay to the members interim dividends as appear to them justifiable. Before an 
interim dividend is actually paid up, the directors may, acting bona fide, reconsider the 
question and decide whether the same should be paid at all. (Lagunas Nitrate Co. Ltd. 

1901.85 L.T. 22). 

Dividends cannot be paid out of the share capital, though for the purpose of 
construction or fortification of the tools and machinery, plants and utensils of the Com^ 
pany, interest may be paid out of Capital. When dividends are paid out of profits, the 
directors must take care that dividends are paid not out of gross profits but out of net profits. 
But, it is not obligatory to pay dividends out of the net profits alone ; dividends may be paid 
out of some other funds of the Company (not being the Share Capital), e.g., out of 
the Dividend Equalisation Reserve Fund. *‘There is a vast difference between paying 
dividends out of Capital and payng dividends out of other monies belonging to the Company, 
and which is not part of the share capital mentioned in the Company’s Memoran¬ 
dum of Association.” (Per Lindley L.J., in Verner v. General and Commercial Invest¬ 
ment Trust Ltd., 1894, 2 Ch. 239). In Devey v. Cory (National Bank of Wales) 1901, 
A. C. 477, the Lord Chancellor stated : “the mode in which the business is carried on, and 
what is usual or the reverse may have a considerable influence in determining the question 
what may be treated as profits and what as Capital. Even the distinction between Fixed and 
Floating Capital which in an abstract treatise like Adam Smith’s “Wealth of Nations” is 
appropriate enough may with reference to a concrete case be quite Inappropriate. It is easy 
to lay down that you must not pay dividends out of capital, but the application of that very 
plain proposition may raise a question of the utmost difficulty in practical solution." In 

Foster v. New Trinidad Asphalt Co, Ltd., 1901, 1 Ch. 208, Mr. Justice Byrne said ; “- 

.an appreciation in total value of Capital Assets, if duly realised... 

may, in a proper case, be treated as available for the purpose of dividend." 

A shareholder who is an alien enemy cannot be paid any dividend on the shares held 
by him. Such dividend must be paid to the Custodian of Enemy Property (Aramaya Mines 
Ltd.. 1922.2A.C.406). 
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Payment of Interest out of Capital 

Dividends cannot be paid out of share capital; but interest can be paid out of Capital. 
Where a Company feels the necessity to construct any works or building or plant or machinery 
for making the business more profitable or more productive, it may issue shares for raising 
money to meet the necessary expenditure for such construction or improvement, and can pay 
interest on so much of the share capital as is for the time being paid for the period and may 
charge the same to Capital as part of the cost of construction of the work or building or the 
provision of the plant. The rate of interest must not exceed 4% pear annum, or such 
lesser rate as the Central Government may have notified, and the consent of the 
Central Government (by delegation the State Government) must have been taken. Articles 
of the Company must have the provision authorisi* g the payment of such interest, oi else 
a special resolution must have been passed by the Company authorising the payment of sucii 
interest out of Capital. The accounts of the Company must show the share capital on which 
and the rate at which interest has been paid out of capital during the period to which tlie 
accounts relate. 

Disabilities of Directors 

(1) Without the approval of the shareholders of the Company by ispecia! resolution, 

a director cannot assign hi^ office. Though a director cannot assign ofhcc 
without such approval of the Company, he can appeint an alternate or 
substitute director to act for him while he is absent from the district 
in which the Directors’ Board Meetings are ordinarily held, provided 
his absence extends to three months or more and he obtains the leave 
• of the Board to appoint a substitute or alternate director. 

(2) A director cannot accept any loan, or a guarantee for a bian made to him 

from his Company, unless it is a private Company not subsidiary of 
a public Company or unless it is a banking company. 

(3) Except with the approval of the Company in general meeting, its director 

or a hrm in which he is a partner or a private company m whicn he is a direct ! 
cannot hold any office of profit in the Company, rhe office of a managii^g 
director, mairager, legal or techmeal adviser, or banker, is not an office of prcAji: 
within the meaning of this provision, and such office can be held by a direclcr 
even without the leave of the Company. 

(4) Directors cannot enter into contracts with the Company for sale or pur^- 

chase or supply of goods or materials to or from the Company, except 
with the approval of the Board of Directors. 

(5) Except with the approval of the members of the Company, directors cf a 

public Company or of a private .subsidiary Company cannot sell or dispose 

off the undertaking of the Company ; nor can they remit any debt cli;:e 
by a director. 

(6) Any provisions in the Articles or in any resolution or contract whereby any direc¬ 

tor, manager, auditor or officer of the Company is relieved from liability arising 
out of negligence, default, breach of trust or breach of duty, is void. Biit a 
provision which indemnifies any diiector, manager, officer or auditor, against 
any liability incurred in defeiiiding any legal prc>ceedings, civil or cniniinai, 
which result in his favour, is not invalid So also if any such person 
has sought indemnity from liability under section 281 of the Companies A.ct, 
on the ground that though he is guilty of negligence or technical breacii of 
trust or breach of duty, he has acted fairly and honestly on the whole, and 
should therefore be excused, such provision is also valid. 

Director’s Liability for Torts or Fraud of Co**Directors 

A director cannot be held liable for the act, tort or fraud of his co-directors, unless he 
was a party to it, o^ hai expressly or impliedly authorised or ratified such act, 
tort or fraud, ((^gih v. Bower, 1878, 10 Ch. D. 502 ; Pre-Eontaine v. Granier, 1907, 
A. C 101). 



COMPANIES 


469 


‘Managing: Agents* aUd ‘Managers* 

Definitions of ‘Managing Agents* and ‘Manager’ 

A managing agent is any individual, firm or company, empowered under a contract 
with the company to manage its entire affairs, subject to such control and directions of 
the directors as may be provided by the contract under which the appointment has taken 
place. Even if such a person is described by some other name, e.g., governmg director, 
governor, manager, or managing director, he will be regarded in law as a managing agent 
if he falls within the definition of a managing agent. 

A manager is any person who is entitled to manage the entire affairs of a company, 
being always subject to the control and superintendence of the directors. 

Distinction between ‘Manager’ and ‘Managing Agent’ 

While a manager is always subject to the control and directon of the directors a manag¬ 
ing agent may, by hi? contract of appointment, be given certain powers which he can exer¬ 
cise free from the control of the directors. A managing agent cannot hold office for more 
than 20 years at a time, except in the case of a private company which is not the subsidiary 
of a public company, but a manager can hold office for more than 20 years at a time. A 
manager usually gets a fixed salary, but a managing agent ordinarily gets a fixed percentage 
of the net annual profits, with an office allowance. 

Appointment of ‘Managing Agent’ 

Unless a managing agent is appointed before the issue of the prospectus or the statement 
in lieu of prospectus, his appointment, removal or any variatioi of his contract of manage¬ 
ment made on or after 15th January, 1937, cannot be regarded as valid unless approved by 
the company in a general meeting. For alteration of the contract of appointment, approval 
of the Cential Government is required. He is always appointed under an agreement with 
the Company and his powers are defined by that agreement. Unless a company is a private 
company which is not the subsidiar)^ of a public company, a managing agent cannot at any 
owt Uveve. bold oftvee (qt mote than 20 years, though after the 20 years get over he may be 
re-appomted by the members of the company. Insurance companies and banking companies 
cannot have any managing agents. Excepting the case of a private company which is not 
subsidiary of a public company, the appointment of a managing agent now requires the 
sanction of the Central Governmtint. [Sec. 87 CC.J 

Where, by an alteration of the articles or any contract, a managing agent's term of office 
is extended, such alteration shall not be valid unless approved by the Central Government. 
But this restriction does not apply to a private company unless it is a subsidiajry of a public 
company. 


Remuneration of Managing Agents 

A managing agent, if appointed after 15th January, 1937, is paid as his remuneration 
a fixed percentge of the net annual profits of the company, with an office allowance 
as fixed by the contract of management. In case the profits earned by the company are 
inadequate, the managing agent is paid a minimum fixed amount under his contract of 
appointment. If. however, he is to be paid any additional, special or other remunera** 
tion, that can only be with the sanction of the shareholders of the company by 
their special resolution. ‘Net Profits’, for the purpose of this provision, mean the profits 
of the company determined after making allowances for all working charges, interest on 
loans and advances, repairs and outgoings, depreciation, bounties or subsidies, received 
from any Government or any other public body, profits by way of premium on shares sold, 
profits on proceeds of forfeited shares, or from the sale of the whole or part of the under¬ 
taking of the company; but without any deduction in respect of any income-tax or super¬ 
tax or any other tax or duties on income or revenue or for expenses by way of interest on 
debentures or otherwise on capital account. 
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Any alteration of the articles or of any contract, whereby the remuneration of a manag¬ 
ing agent is incrcasedp is void, unless approved by the Central Government. But this does 
not apply to a private company unless it is a subsidiary of a public compay. 

Power of Managing Agents to Appoint Directors 

Excepting the case of a private company the managing agents of a company can appoint 
not more than one-third of the whole number of directors of the company. 

Powers of Managing Agent 

The powers of a managing agent are defined by ihe contract under which he 
is appointed. He is always appointed under a contract of service, and it is that contract 
which regulates the nature and extent of his powers. The Companies Act, however, cur¬ 
tails the powers of a managing agent and lays down certain restrictions on his powers and 
disables h'm from doing certain things. A managing agent cannot, except with the au¬ 
thority and sanction of the directors and within the limits fixed by the directors, invest the 
funds of the company. Managing agents cannot issue debentures, even if the Articles 
so allow. The company cannot delegate such power to its managing agent. 

Disabilities of Managing Agents 

(1) Elxceptlng a private company which is not the subsidiary of a public company, 

a company cannot make any loan or give any guarantee for any loan made to 
its managing agent, or if the managing agent be a firm or a private company 
then to any partner of that firm or a member or director of the private com¬ 
pany. 

(2) A company cannot make any loan or guarantee any loan made to any compan}^ 

under the management of the same managing agent. 

(3) A managing agent cannot do any business competing with the business of his 

company or of a subsidiary company of his company. 

(4) Inspite of the Articles providing to the contrary, managing agents cannot 

appoint more than one third of the whole body of directors, in the cast of a 
public company. In the case of a private company it can do so. 

(3) A managing agent, or a firm or any partner of the firm (if the managing agent 
is a firm) or any member or director of a private company (if the managing 
agent is a private company), cannot enter into any contract with his company 
for the sale or purchase or supply of goods and materials, unless the sanc¬ 
tion of three-fourths of the directors has been obtained. 

(6) Excepting an investment company, a company cannot without the unanimous 

approval of the Board of Directors purchase any shares or stock or deben¬ 
tures of a company which is managed by its own managing agents. 

(7) Managing agents cannot issue debentures even if the Company has given 

them the power to do so. Without the authority of the directors managing 
agents cannot invest the funds of the company. If a managing agent is adjudi¬ 
cated insolvent, he must vacate office. 

(8) A managing agent cannot validly assign his or its office to another person or other 

persons, unless the approval of the members of the company at a general 
meeting is taken and the approval of the Central Government also obtained. 
But if the managing agent is a firm, a change in the constitution of the firm 
will not amount to an assignment or transfer provided at least one of the 
original partners remains in the firm. If none of the original partners 
remains a partner in the altered firm, the managing agency agreement comes 
to an end. (Gokaldas v. Alembic Chemical Works Co., Ltd., 46 Bom. L.R. 
265). Eut E.ere is a modification of this under th^ i.ew section 87 B2 of 
the Act 
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Under Section 87 BBp no change in the constitution of the managing agency firm or com¬ 
pany shall or can have any validity or effect unless approved by the Central Government; 
and unless such approval is obtained no such firm or company can be the managing agent. 
Any change in the partners or in the ownership of the shares or a change in the board of 
directors is a change in the constitution of the firm. But a change in the ownership of 
shares in a managing agency company when caused by death of a shareholder, or a change 
among the partners of a managing agency firm or a change in the directors or manager of a 
managing agency company when caused by efflux of time or by death or retirement of a 
partner, director or manager, shall not be deemed to be a change in the constitution of the 
managing agent. Where the managed company is a private companyp the sanction of the 
Central Government is not required for validating any transfer of office of managi ng agent; 
and even in a public company, transfer of shares can lawfully take place (without the sanc¬ 
tion of the Central Government), provided the shares transferred are, for the time being, 
dealt in. or quoted on, the principal Stock Exchanges of India, unless the Central Govern¬ 
ment has, by notification in the Gazette, otherwise directed, for protecting the affairs of the 
Company concerned from being prejudicially managed. 

In a winding up, a managing agent's contract is terminated automatically, but he can 
receive all monies due to him from the company and compensation for premature termina¬ 
tion. He cannot receive any compensation for the premature termination of his officf if 
the winding up has been caused by his own fault or misconduct. A managing agent cannot 
assign or create any charge on his remuneration or any part thereof. (Purshotamdas v. 
Prasad, 1941, Comp. Cas. 197). 

Directors cannot remove any managing agent or alter his contract, without the approval 
of the company in a general meeting. Any contract or provision in the articles or any re¬ 
solution allowing indemnity to a managing agent for any loss or damage caused to the com¬ 
pany by his act or conduct or default, shall be regarded as void. The company can, how¬ 
ever. validly indemnify its manager, managing agent or officer against any expenditure 
incurred by him in defending any civil or criminal proceedings, provided judgment is given 
in his favour or he is acquitted. So also he is entiled to indemnity in case he applies to the 
Court under section 281 of the Companies Act for relief on the ground that though he has 
been guilty of an act, default or negligence or a technical breach of trust, he should be ex¬ 
cused, having acted honestly, justly and fairly. 

Any alteration of the articles or of any contract, whereby a managing agent's term of 
office is extended, is void, unless approved by the Central Government. 

The Company Secretary 

The Company Secretary is the head of the administrative department of a company, 
and is regarded as an officer and servant of the company. He may be appoin'^ed by the 
Articles or under some contract; but if appointed by the Articles he does not get any legal 
right to the appointment or for damages in case he is not appointed, because the Articles 
do not form any contract between the company on the one hand and him (an outsider) on the 
other hand. (Eley v. Positive Government Security Life Assurance Co., 1876, 1 Elx. D. 88 ; 
Ahmedabad Jubilee Co. v. Chhaganlal, 1907, 10 Bom. L. R. 141 ; Potdar v. Sholapur Spinn¬ 
ing & Weaving Co. Ltd., 36, Bom. L. R. 907). 

Some of the Rights, Duties and Liabilities of the Company Secretary. 

(1) As the head of the administerial department, he has the right to superintend, 

direct and control that department; 

(2) He can claim, in the winding up of the company, as a preferential creditor his 

salary for the two months immediately before the winding up not exceeding 
Rs. 1,000, and the balance as an ordinary creditor; 

(3) He can sign documents or proceedings requiring authentication by the company 

but he cannot do any act without the sanction of the Board of Directors when¬ 
ever such sanction is obligatory; 
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(4) It is his duty to keep records of proceedings at his company’s meetings, to have 

resolutions duly made out, and to have documents properly filed both at the 
company’s office and with the Registrar of Companies ; 

(5) He must see that meetings are properly held according to the provisions of the 

Act and the statutory requirements, and that every document and resolution 
requiring to be filed is properly filed with the Registrar; 

(6) He must keep ready for delivery the share certificates and debenture certificates 

and also see that the share transfers are actually made after the approval by 
the Board of Directors. It is his duty to have the lodging of share certificates 
and a record of transfer of shares duly effected ; 

(7) If the Articles allow, the directors can delegate to the Secretary their right to 

allot shares ; and the Secretary can, if the directors do delegate to him that 
authority, allot shares ; otherwise the Secretary cannot allot shares. 

Office and Name 

Every Company must have a registered office at which communications may be made, 
transfers lodged and legal processes issued. Notice of the place of situation of the regis¬ 
tered office and notice of any alteration of such place, must be given to the Registrar within 
28 days after the date of the registration of the company, or after the date on which the 
change took place, according as the case may be. 

Every company with limited liability must have its name painted and affixed or put up 
on the outside of every office or place in which it does its hi siness in easily legible letters in 
English, and where the registered office is beyond the jurisdiction of a High Court both in 
English and in vernacular in use in the place in which the office is situated. But it is not 
necessary to so fix the board or keep its name so as the passers-by on the road or the street 
can see the name ; it is sufficient that the name is on the outside of the office premises. 

Publication of Capital 

Whenever the authorised capital is published in any notice, advertisement or other 
publication of the company, the company must publish also the subscribed capital 
and the paid up capital. 


The Seal and the Name of the Company 

The Seal of a limited company must have on it the company’s name engraven in legible 
letters. All the bill-heads, letter paper and notices issued by the company, and all adver¬ 
tisements and official publications of the company, and all bills of exchange, promissory 
notes, cheques, hundis, and orders for money or goods signed by and on behalf of the com¬ 
pany, and all bills of parcels, invoices, receipts, letters of credit of the company, must have 
on them the company’s name in legible English letters. 

Contractual and Borrowing Powers—^Debentures 

A company can contract to the extent allowed by the objects clause of its memorandum 
of association and in the manner prescribed by the articles and according to the general law 
of the land. At one time contracts by companies had to be under the common seal of the 
company but now that is no longer required. A contract must be under the common seal 
if the articles so lay down, but not otherwise. If a company exceeds the scope of its powers, 
its agreement would be void being ultra vires the company. Even all the members of the 
company cannot ratify an agreement which is void ab initio. But if the agreement is intra 
vires the company but ultra vires the directors only; the company can ratify it. Money 
lent to a company which has no power to borrow money, cannot create any debt, and the 
lender cannot sue the company for the money lent, as a debt, but he can sue to recover the 
money he advanced to the company. A petition to wind up the company for non-payment 
of the money cannot lie because there is no debt created, 
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A trading company, i.e., a company in which buying and selling of commodity pre¬ 
dominates, has an implied power to borrow money. A non-trading company, on the other 
hand, has no implied power to borrow money; it has power to do so only if It Is expressly 
so provided in its memorandum. A trading company is deemed also to have power to 
make, draw, accept, indorse and issue hundis, notes, bills and orders. 

Creation of Mortgages and Charges 

A company which possesses the power to borrow money can also give security while 
borrowing money. It can create a charge or mortgage on its property. 

Debentures 

A debenture is any instrument which shows that the company is indebted. If it shows 
no more than the fact of indebtedness it is called a simple or naked debenture. But 
where the instrument witnesses the presence of a charge or a mortgage, i.e., a security 
given for the repayment of the loan, the debenture is called a mortgage debenture or a 
debenture with a charge. 

Debentures may also be classified into those payable to registered holders and those 
payable to bearer. If a debenture is payable to bearer it can be transferred by mere 
delivery from hand to hand ; no indorsement is required. But if the debentiTe is payable 
to registered holder or to his order it can only be transferred by an indorsement and delivery. 

Another important classification of debentures is that of—(i) debentures with a 
fixed charge and (li) debentures with a floating charge. A debenture with a fixed 
charge is a debenture which is in the nature of a mortgage ; but a debenture with a 
floating charge is not a mortgage but an equitable charge. A fixed charge is a charge 
on some specific assets of the company, but a floating charge is a charge not on any 
specific assets but on the assets generally. A fixed charge, being in the nature of a 
mortgage, is stronger than a floating charge which can be defeated by a fixed charge 
even of a later date. In the winding up of a company, the holders of debentures with 
a fixed charge rank as secured creditors ; but debenture-holders with a floating charge 
come only next after the preferential creditors, and before the ordinary creditors get paid. 
In a fixed charge the company is bound by the charge ; in a floating charge the company 
can further go on dealing with the property charged as if the charge had never been created. 
In the case of a fixed charge a debenture-holder is safe with his security, but in the case of a 
floating charge the debenture-holder is liable to be postponed to a landlord dcstraining for 
rent or a creditor in whose favour a garnishee order absolute is made or a judgment creditor 
who executes a decree made in his favour by attaching and selling away the goods belong¬ 
ing to the company before the floating charge becomes crystallised. A debenture-holder 
with a floating charge is also postponed to the preferential creditors if the assets are not 
sufficient to pay them in full first. 

A floating charge is ambulatory and shifting in its nature, hovering like a bird, and 
floating with the property. It is said to crystallize when a winding up takes place or a con¬ 
tingency like the non-payment of interest for a said period of time takes place or when a 
Receiver is appointed on behalf of the debenture-holders. 

The following are the mortgages and charges requiring registration under the Gsmpanies 
Act 

(1) Mortgages or charges for securing any issue of debentures ; 

(2) Mortgages or charges on any uncalled Capital of the company; 

(3) Mortgages or charges on any immovable property or any interest in immov¬ 

able property of the company ; 

(4) Mortgages or charges on any movable property of the company (but not pledges) 

except stock-in-trade ; 

(5) Mortgages or charges on any book debts of the company ; 

(6) Floating charges on the property or undertaking of the company. 
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A book debt is a debt entered in the books of the company, or, which though not 
entered, ought to have been entered in the books of the company (Shamdasani v. Poch- 
khanawala, 29 Bom. L. R. 722). 

A company may charge or mortgage its book debts including future book debts. 
(Tailby v. Official Receiver, 1888, 13 App. Cas. 523). A charge on the book debts is void 
against the liquidator and any creditor of the company unless the prescribed particulars of 
the charge with the instrument are received by the Registrar for registration. 

If any of the mortgages or charges required to be registered is not registered, the mort¬ 
gage or charge will fail as such against the liquidator and against the creditors of the com¬ 
pany, and the creditors in whose favour the mortgage or charge is created will only be re¬ 
garded as simple creditors. The mortgage or charge requiring to be registered must be 
hied with the Registrar of Companies of the State concerned within 21 days after the date 
of its creation together with the prescribed particulars of the mortgage or charge and the 
instrument witnessing the charge or a verified copy of such instrument. Any document 
altering any condition of a mortgage also requires registration with the Registrar of Com¬ 
panies. 

Debentures may also be redeemable or irredeemable. Redeemable debentures 
are those which are payable back on a specified date or withm a specified period fixed by 
the instniment of debentrre. An Irredeemable debenture is one which is redeemable only 

at the option of the company or in the event of a winding up. 

Debentures are usually secured by the creation of trust in favour of the holders. The 
company becomes the maker of the trust; the beneficiaries are the debenture-holders ; some 
other persons are made the trustees. If at the time of the repayment of the loan the company 
fails to repay the same, the debenture-holders with a fixed charge can liave the trust 
property which is charged in their favour sold away. Out of the sale procec ds the deben¬ 
ture-holders would be paid by the trustees. 

Debentures may be issued at a discount because debenture capital is not share capital 
of a company. It is the borrowed capital of the company. But such issue must not have 
been forbidden by the articles or the memorandum. 

The debentures payable to bearer can be transferred by mere delivery. Deben 
tures payable to registered holders can only be transferred by the mode laid down by 
the debenture instrument itself. The transfer must be registered with the company. The 
transferee takes, subject to the equities existing between the transferor and some other 
person or persons ; he does not get a better title than what the transferor himself possesses, 
unless the debenture instrument provides that a clean or good transfer can be acquired 
by the transferee. 

The Companies Act requires dual registration of debentures, i.e., registration with the 
company itself and registration with the Registrar of Companies. In case of real 
property, i.e., lands or buildings, being the subject of debenture, the registration is also 
to be effected under Section 17 of the Indian Registration Act. The Registrar of Com¬ 
panies keeps a Register of Mortgages and Charges with regard to each company separately. 
This Register must mention the date of the creation of the mortgage or charge, the amount 
secured by the moitgage or charge, short particulars of the mortgaged or charged property 
and the names of the mortgagees or persons in whose favour the mortgage has been created. 
A cbronological index of the mortgages and charges must be kept by the Registrar. The 
Registrar must give the certificate of the registration of the mortgages and charges regis¬ 
tered with him stating the amount secured by the mortgages or charges. If there be any 
mistake in the Register, the Court may order rectification. 

A company is also bound to keep at its registered office a Register of Mortgages and 
Charges containing a short description of the property mortgaged or charged, the amount 
of the mortgage or charge, and the names of the mortgagees or other persons entitled unless 
the security is to bearer. 
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There is a right to inspect instruments creating mortgages and charges requiring re¬ 
gistration under the Act. Creditors or members can, without any fees, inspect the same ; 
and other persons may inspect the same by paying the prescribed fee which shall not ex¬ 
ceed one rupee for each inspection. 

Rights of Debenture^Holders 

(1) Right to sue for monies due, by what is known as a debentiire'^holders* action ; 

(2) Right to sue for the enforcement of the security by sale or foreclosure ; 

foreclosure is allowed only if the debenture instrument provides for it; 

(3) The right to apply for appointment of a Receiver to conduct the business of 

the company ; 

(4) If the debenture instrument allows the right to appoint a Receiver or Manager 

for taking charge of the mortgaged property and to sell it, the debenture- 

holders can do so; 

(5) The right to present a winding up petition on the ground of the inability of the 

company to pay its debts ; 

(6) The right to abandon the security and to prove for the whole amount of the 

debt as ordinary creditors if they chose so to do, or to have the security 

valued and rank and prove for the deficiency. 

Interested Directors to disclose any Interest in any Contract or Arrangement 

Any director who is directly or Indirectly inteiested in any contract or arrangement 
made by or on behalf of the company must disclose, at a meeting of the directors at which 
the contract or arrangement is considered or determined, the nature of the particular in¬ 
terest in such contract or arrangement. If the director becomes interested in the contract 
he must disclose his interest at the first meeting of the directors after the acquisition of the 
interest by the director concerned or at the first meeting after the making of the contract or 
the arrangement. This disclosure is required even with regard to petty purchases of ar¬ 
ticles. (Rabindra v. Emperor, 1938, Comp. Cas. 176) A register of such contracts or 
arrangements murt be kept by the company which enters into such contracts or arrange¬ 
ments. Particulars of such arrangements or contracts must be stated in the register which 
mvst be kept open for inspection by any member of the company during business hours at 
the registered office of the company. 

Prohibition of Voting on any Contract or Arrangement in which Director is 

Interested 

Except in the case of a private company, a director who is directly or indirectly interested 
in any contract or arrangement made by or on behalf of a company cannot, as a director» 
vote on any such contract or arrangement. (Pratt v. M. T. Ltd., 193P, 40 Bom. L. R. 
1109). In a private company an interested director can vote even as a director at the Board 
Meeting. In a public company though an interested director cannot vote at a board meet¬ 
ing, he can vote at the meeting of the shareholders of the company as a shareholder. 

Disclosure to Members in case of Contract appointing Manager or Managing Agent 

When a company enteres into a contract for the appointment of a manager or manag¬ 
ing agent or when any director is directly or indirectly interested or concerned or vmen 
the company alters such existing contract, the company must, within 21 days from the date 
on which such contract was entered into or varied, send to every member an abstract or 
the terms of the contract or the alteration, as the case may be, with the memorandum clearly 
indicating the interest of the director or the directors concerned in the contract or varia¬ 
tion. The contract must be kept open for inspection by the members at the registered 
office of the company. 
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Contracts by Agents of Companies in wHich the Company is an Undisclosed 

Principal 

Except in the case of a private company which is not the subsidiary of a public company, 
a manager or any agent of the company who enters into any contract for the company and 
does not disclose the name of the company, must, when he enters into such a contract, make 
a memorandum in writing containing the terms of the contract and the name of the 
other party to the contract. Then he must deliver the memorandum to the company and 
send copies of it to the directors. Such memorandum must then be filed in the office 
of the company and must be laid before the directors at their next board meeting. If the 
manager or other agent concerned does not act in conformity with these provisions, the 
company may refuse to be liable under the contract. Moreover, such manager or agent is 
liable to a fine. 


Arbitration 

Just as individuals can refer their dispute to an arbitrator or arbitrators, companies 
may refer their disputes to arbitration. But a liquidator in a voluntary winding up cannot 
refer any matter to arbitration. The written agreement referring the dispute to arbitra¬ 
tion need not be under the Common Seal of the Company. (Ganges Sugar Works Ltd. v. 
Nuri Miah, 1915, 37 All. 273). 


Compromise and Arrangement 

A company may arrange or compromise with its creditors or any class of its creditors 
or with its members or any class of its members in dispute. A scheme of arrangement 
may be entered into between the company on the one hand and its creditors or class of cre¬ 
ditors or members or class of members on the other hand. When such compromise or ar¬ 
rangement is proposed, the Court may, on an application of the company or any creditor 
or member, or in the liquidation by the liquidator, order a meeting of the creditors or of 
the class of creditors or of the members or class of members, as the case may be, to be con¬ 
vened, held and conducted in such manner as it (Court) may think fit. At tlie meet" 
ingsoheldif a majority in number representing three fourths in value of the creditors or 
class of creditors or members or class of members, as the case may be, present either in person 
or by pioxy, agree to any compromise or arrangement, the same shall be binding on all the 
members or class of members or creditors or class of creditors according as the case may 
be, and also on the company if the arrangement or compromise is sanctioned by the Court. 
The Court cannot make its own scheme so as to destroy the one adapted by the interests 
concerned. But the Court may impose any conditions which it may think just and 
expedient to impose. 

Under the scheme of arrangement a company may transfer its undertaking to any other 
company called ‘the transferee company’; the transferor company will then, with¬ 
out any winding up, get merged into the transferee company. If the shareholders of the 
transferor company do not wish to be shareholders of the transferee company, they have 
to be paid up or else some settlement or arrangement, to the satisfaction of the Court, 
has got to be made with them. It is open to the Court to decide whether the price offered 
to the dissentient shareholders is reasonable or not ; but the Court cannot fix a price of 
its own judgment. 


Meetings and Proceedings 
What is a Meeting ? 

A ‘meeting’ means and implies an association of persons for the purpose of doing some 
business or of passing some resolution for the doing or abstaining from doing something. 
As a rule, there must be at least two persons present to make the holding of what is known 
as the meeting possible. (Sharp v. Dawes, 1876, 46 L. ]., Q. B. 104). One man cannot 
by himself constitute a valid meeting, unless the circumstances are such that it is not 
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possible at that meeting to have more than one person, e.g., where a meeting of pre-* 
ference shareholders is to be held to consider the question of the abrogation or alteration 
of the rights of preference shareholders and there is only one preference shareholder. When 
it cannot be held otherwise, the law will suffer a one person s meeting to be called a meeting 
in law also. (East v. Bennett Bros. Ltd., 1911, I Ch. at p. 168.) 

Different Kinds of Meetings 

There is the Annual General Meeting ; then we have the Statutory Meeting for 
public companies with share capital ; and then we have what is known as Extraordinary 
General Meeting. 


Annual General Meeting 

Every company, whether public or private, must hold, within 18 months from the date 
of its registration, and thereafter once atleast m every calendar year within 15 months from 
the date of the holdings of the last Annual General Meeting, a meeting called the Annual 
General Meeting. If default is made, every director and manager of the company who is 
guilty of wilful default shall be liable to a fine. The Court can order the holding of the 
meeting if an application is made to it by any member of the company. 

Statutory Meeting and Statutory Report 

Excepting a private company, a company limited by guarantee and having a share 
capital, or a company limited by shares alone, must within not less than one month 
and not more than six months from the date at which it is entitled to commence 
its business, hold a meeting called the Statutory Meeting. 

At least 21 days before the holding of the Statutory Meeting, the directors must forward 
to every member of the company, a report called the Statutory Report containing the 
following particulars 

(1) TTie total number of shares allotted and the consideration for which the same 

have been allotted, distinguishing between shares which have been fully 
paid and those which have been allotted as partly paid, and in the case of partly 
paid shares, stating the extent to which they have been paid up. The Audi¬ 
tors of the company must have certified this part of the Return as correct, 
it it is correct, and such certificate must accompany the Return, 

(2) The amount received by the company and the payments made out of such 

amounts upto the date within 7 days of the date of the return exhibiting under 
different headings the receipts from shares and debentures and other sources 
and the payment made thereout, and particulars regarding the balance re¬ 
maining with the company ; and the amount of preliminary expenses of the 
company disclosing commission or discount paid on the issue or sale of shares. 
This part of the Report must be certified by the auditors as correct, if really 
correct. 

(3) The total amount of cash received by the company for the shares allotted, certi¬ 

fied as correct by the auditors. 

(4) The name, designation, description and address of each of the directors, mana¬ 

gers and managing agents (if any), auditors, and of the secretary of the com¬ 
pany. and if any changes have taken place since the date of the registration of 
the company, a mention of all such changes. 

(5) The extent to which underwriting contracts, if any, have been carried out 
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(6) IF any contract is to be modified, the particulars of such contract and of the 
modifications or proposed modifications. 

f’) If there are any arrears due on calls from directors, managers or managing 
agents, a statement regarding such arrears. 

(8) Particulars of any commission or brokerage payable for sale of shares to any 
director, manager or managing agent, or to a partner of the managing agent 
or of a director of a managing agent company if the managing agent is a private 
company. 

The Statutory Report must be certified by atleast two directors of the company, or 
by the Chairman of the directors if authorised by the directors to certify the Report. A 
copy of the Report must be filed with the Registrar of Companies of the State concerned. 


Extra-^ordinary General Meeting 

An Extra-ordinary General Meeting may be called to do some urgent work which it 
may be thought not fit or convenient to leave till the holding of the annual general meeting. 
Whenever the articles so provide, the directors or the managing director or the manager 
may call an extra-ordinary general meeting. Even apart from the Articles, the members 
of the company have got the power given them under the Companies Act to call an extra¬ 
ordinary general meeting by a requisition of theirs. The requisitionists must be holders 
of atleast one^tenth of the issued share capital upon which calls and other dues have 
been paid. Such shareholders must state why they want an extra-ordinary general meeting 
and they must sign and deposit their requisition at the registered office of the company. 
The directors must within 21 days from the date of the requisition, call an extra-ordinary 
general meeting. If they fail or neglect to do so, the members, or a majority of them in 
value, can themselves call the meeting, and can charge the company all the expenses incurred 
by them in calling the meeting and sending the notices thereof to the members. 


Provisions regarding Meetings and Votes 

Unless a special resolution is to be passed at a meeting, a 14 days’ notice in 
writing must be given to all members entitled to be present at the meeting and to vote thereat. 
A longer notice is not disallowed. Where all the members entitled to be present and vote 
at the meeting agree to a lesser period’s notice, the same shall be regarded as valid. The 
notice must state the nature of the business to be transacted at the meeting. If 
there is to be any special fact regarding the meeting, the same must be disclosed by the 
meeting. 

Any five members present in person or by proxies, or any member or members holding 
at least one-tenth of the issued capital which carries voting rights, or the Chairman of 
the meeting, can demand a poll. But in a private company one member can demand a poll, 
if not more than seven members are actually present in person at the meeting, or, where 
more than seven members are present in person, then any two members can demand a poll. 
During a state of war, an alien enemy cannot vote at a meeting of a company. A share¬ 
holder whose name is entered on the Register of Members has the same rights as all other 
shareholders of the same class. 

Subject to any other provision made by the Articles, every member shall have 
one vote in respect of each share or each hundred rupees of stock held by him, and in the 
case of a company without share capital every member shall have one vote. Voting shall 
take place by show of hands, the votes being counted by the chairman who presides at the 
meeting. 
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Subject to the provisions of the Articles^ when a poll is demanded, the Chairman 
can, if allowed discretion by the Articles, require the poll to be taken at the meeting at which 
it is demanded or on some other day. At the poll, members have as many votes as are 
assigned to them by the Articles, and voting may be done in person or by proxy. The pro- 
cedure described by the articles must be followed at the poll. Votes are usually given at the 
poll by writing on a piece of paper ; the result is declared by the Chairman. If the members 
are equally divided the Chairman has a casting vote. A proxy must be appointed by an 
instrument in the form prescribed by the Articles ; but if the instrument appointing the 
proxy does not comply with the Articles it cannot be questioned or declared void, provided 
it is in the form set out in regulation 67 of Table A. 

For the validity of every meeting it is essential that there must be a requisite quorum. 
Subject to the Articles, any two members present in person can form a quorum at a 
meeting of a private company, and in the case of a public company any five persons can form 
a quorum. 


Resolutions 

A Resolution may be (i) Ordinary, (ii) Extra-ordinary or (iil) Special. 

Ordinary Resolution 

It IS a resolution by any numerical majority of the members entitled to be present and 
to vote at a meeting and actually present at a general meeting of a company. An ordinary 
resolution is sufficient wherever a special or extra-ordinary resolution is not expressly re¬ 
quired. 


Extra**ordinary Resolution 

An extra-ordinary resolution is a resolution parsed by the members of a company at a 
general meeting, of which 14 clear days’ notice was given to the members entitled to be 
present and to vote at the meeting; the majority must be a three-fourths majority of 
the members present at a meeting and entitled to vote thereat. 

An extra-ordinary resolution is required in the following cases :— 

(1) Removal of a director, who is not a permanent director, before the period of 

his office is due to be over ; 

(2) Voluntary winding up of a company if it cannot, by reason of its liability, continue 

its business except at a loss ; 

(3) Making any arrangements between a company about to be or in the course of 

being wound up and its creditors ; 

(4) For exercise of powers by voluntary liquidator in a members* voluntary winding 

up ; 

(5) Elxercising certain powers under Section 234 of the Companies Act; 

(6) Disposal of documents of the company under the Companies Act. 

Special Resolution 

It is a resolution passed by a majority of not less than three^fourths of the members 
entitled to vote at a meeting and to be present thereat provided at least 21 clear days” 
notice specifying the intention to pass a special resolution; was given to the members 
entitled to vote at the meeting... If all the members entitled to be present and vote at the 
meeting agree to any lesser period's notice^ the same is valid. 
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A special resolution is required in the following cases :— 

(1) Change of name of company ; 

(2) Change of registered office from one State to another State ; 

(3) Alteration of the objects clause of the memorandum ; 

(4) Reduction of share capital; 

(5) Alteration of Articles of Association ; 

(6) Creating Reserve Share Capital; 

(7) Assigning of office by a director of a company ; 

(8) Making liability of directors or any of them unlimited ; 

(9) Appointment of inspectors for investigating into the affairs of a company ; 

(10) Winding up by an order of the Court, or voluntary winding up in cases other than 

the specified cases ; 

(11) Remunerating a managing agent otherwise than by a fixed percentage of the net 

annual profits ; 

(12) Authorising the liquidator of a transferor company to receive any compensation 

for transfer of shares, policies or other similar interests in the transferee com¬ 
pany for distribution among members of the transferor company or for en¬ 
abling him to enter into any other arrangement for participation in the profits 
of the transferee company. 


Clear Days 

‘Clear days* signify that the day on which notice of the meeting is given and the day 
on which the meeting is held are not to be counted in counting tlie number of day!< required 
for giving the requisite notice of a meeting. 


Statements, Bocks and Accounts, Inspection and Audit 
Proper Books to be kept by every Company 

Every company must have proper books of accounts kept prudently at its registered 
office or at such other place as the directors think fit; such books must be kept open to 
inspection by the directors during business hours. Proper books of accounts must be kept 
with respect to (i) all sums of money received and spent by the company and the matters 
in respect of which such sums are received or spent; (li) all sales and purchases of goods by 
the company; (iii) the assets and liabilites of the company. 

Rights of Members to Inspect the Accounts 

Regulation 105 in Table A, being a compulsory regulation applicable to every com¬ 
pany, public or private, provides that the directors of a company must every year decide 
whether the accounts shall be kept open to inspection by the members, or not, and if so, at 
what place or places and at what time or times. The directors may decide in the negative. 
In such a case it is open to the members to set the matter before the shareholders of the 
company at the annual general meeting. If the directors have by their decision shut out the 
accounts from the members, the members can by a majority vote at their general meeting 
compel thL directors to throw open the accounts to the members. 

Wherever the right to inspect the accounts exists, the right to take copies and make 
extracts also exists. (Nelson v. Anglo American Land Company, 1897, 1 Ch. 130). Accounts 
may be examined through an agent, e.g., an Accountant. (Dodd v. Amalgamated Marine 
Workers Union, 1924, I Ch. 116). 



COMPANIES 


481 

Books, Documents and Registers Required to be Kept at the Registered Office 

(1) Register of Members. 

(2) Index of the Names of Members, unless the Register of Members is in an index 

form. 

(3) Annual List of Members and Summary contained in a separate part of the Re¬ 

gister of Members. 

(4) Register of transfer of shares. 

(5) Duplicate or British (or Branch) Register, if any. 

(6) Register of Directors, Managers and Managing Agents. 

(7) Register containing particulars of Contracts or Arrangements in which direc¬ 

tors are interested. 

(8) Minute Books of proceedings of meetings of directors and general meetings of 

the company. 

(9) Register of Mortgages and Charges. 

(10) Register of Debenture Holders. 

(11) A copy of every instrument creating the mortgage or charge. 

(12) Memorandum where the company is an undisclosed principal. 

(13) Proper books of accounts as required under section 130 of the Companies Act. 

(14) Copy of audited balance sheet, and profit and loss account or income and 

eT.’penditiire account, with a copy of the auditor*s report thereon. 

Balance Sheet and Auditor’s Report 

In the case of every company, it is incumbent on the directors, within eighteen months 
alter the incorporation of the company, and thereafter once atleast in every calender year, 
to lay before the members of the company in general meeting the balance sheet and profit 
and loss or income and expenditure account. 

The balance sheet and profit and loss account or income and expenditure account must 
be audited by the auditors of the company, and the auditors must state whether or not the 
balance sheet discloses the true financial position of the company and w'hether or not it is 
drawn up in conformity with the requirements of the provisions of the Indian Companies 
Act. The Report of the auditors on the Balance Slieet must be attached to the Balance 
Sheet and Profit and Loss Account or Income and Expenditure Account, as the case may be, 
or else a reference must be made to the Report by a foot note. 

A public company must send a copy of the balance sheet and profit and loss account or 
income and expenditure account, with the auditor’s report thereto to every member of the 
company at his registered address at least fourteen days before the holding of the meeting. 
A copy must also be deposited at the registered ofhee at least fourteen days before the meet¬ 
ing. Three copies ot the balance sheet must, in the case of a public company, be filed with 
the Registrar of Companies after it has been laid before the company in general meeting. In 
the case of insurance companies, four printed copies have got to be filed with the Controller 
of Insurance. 

A private company need not file any copy of its balance sheet with the Registrar of 
Companies ; nor is it bound to supply copies free of charge when requested by its mem¬ 
bers so far ac the balance sheet and profit and loss account or income and expenditure ac¬ 
count IS concerned. But if a member is ready and willing to pay (and shows his ability to 
pay) the fee at a rate not exceeding six annas for every hundred words or fractional part 
thereof, and demands a copy of the balance sheet and proht and loss account or income 
and expenditure account, he is entitled to be supplied by the company with such copy. 

Contents of the Balance Sheet 

The Balance Sheet must contain a summary of the property and assets and of the capi¬ 
tal and liabilities of the company, disclosing such particulars as will give the real nature 
of the liabilities and assets, showing how the value of the fixed assets has been arrived at. 
The Balance Sheet must be, as far as possible and practicable, in Form ‘F’ which is given 
as follows :— 
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The Balance Sheet must include, particulars regarding the subsidiary companies also. 
If a company which is a public company does not adopt the balance sheet, a statement must 
be filed with the balance sheet and annexed to it, the idea being that of informing the Registrar 
of the fact. 

AUDITORS 

Qualifications and Appointment of Auditors 

The auditor of a public company, or of a private company which is not the subsidiary 
of a public company, must be a Chartered Accountant whose name has been enrolled by 
the Institute of Chartered Accountants of India. But in a private company not subsidiary 
of a public company, any person otherwise qualified as auditor can act as its auditor. 

Excepting the case of a private company which is not the subsidiary of a public com¬ 
pany, a company cannot have as its auditor a person in the employ of a director or officer 
of that company. Any person who is indebted to the company cannot be its auditor. A 
director or officer of the company or a partner of such director or officer cannot be the audi¬ 
tor. 

As a rule directors cannot appoint auditors. Auditors are appointed by the members 
of the company at each annual general meeting to hold office till the next annual general 
meeting at which they may be i<-appointed by the members of the company.' If no auditor 
is appointed at the annual general meeting, any member of the company may apply to the 
State Government for appointment of an auditor, and the State Government may then 
appoint an auditor for the current year and may fix his remuneration which the company 
would be bound to pay. The filling of a casual vacancy in the office of an auditor may be 
done by the directors who may then fix the auditor's remuneration also. The first auditors 
of a company can also be appointed by the directors before the holding of the statutory 
meeting. Such first auditors hold office till the holding of the first annual general meeting 
unless removed by the members at the statutory meeting or at any extra-ordinary general 
meeting. 

A person other than a retiring auditor cannot be appointed auditor at the annual general 
meeting unless notice of the intention to appoint him as an auditor had been given to the 
company by a member at least fourteen days before the holding of such general meeting, and 
unless the company has sent a copy of such notice to the retiring auditor and has also given 
notice to its members by advertisement or by any other mode laid down by the articles at 
least seven days before the holding of the annual general meeting. 

Remuneration of Auditors 

The remuneration of auditors is fixed by the members at the annual general meeting. 
But the remuneration of the first auditors or of auditors appointed to fill a casual vacancy 
is fixed by the directors who made the appointment. 

POWERS AND DUTIES OF AUDITORS 
Powers 

(1) Auditors can examine the books of accounts and vouchers and ask for such 

information and explanation as may be necessary for a proper audit. (The 
case of the London and General Bank; 1893 2 Ch. 673.) 

(2) Auditors are, in a sense, agents of the shareholders or members of the company. 

They are agents because they are appointed by the members and it is their 
first and foremost duty to protect the interest of the appointers, the members, 
and to inform them of the true financial position of the company's affairs. 

It is their primary duty to find out whether the balance sheet is a fatf 
and correct representation of the affairs of the company or whether it 
conceals something or shows any illegality. When they find any ultra 
vires payments made or any unwarranted acts done, it is their duty to report 
the facts to the shareholders. (Speckman v. Evans, 1868, L.R. 3 H.L. 
171). 
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(3) They can examine vouchers, receipts, and other books and documents kept' 

by the company. 

(4) . They have the power to attend any general meeting of the company at which 

any accounts examined by them are to be laid before the members so that 
they can explain any matter with regard to the accounts audited by them. 
They are entitled to notice of such meetings. 

Duties 

(0 It is the duty of auditors to report to members on the accounts examined by 
them and to find out ivhether all the books have been properly kept. 

They must report on every balance sheet and profit and loss account laid 
before the members of the company during their office. In their report they 
must state whether or not all the mformation and explanations required by 
them were obtained by or supplied to them and whether or not in their opi¬ 
nion the balance sheet and profit and loss account or income and expenditure 
account are drawn up as required by the law and whether or not the same 
exhibit a true and correct view of the companys affairs. If any of these 
matters be answered in the negative or with any qualification or modification, 
the reason for such answer must be included in their report. 

(2) It is their duty to examine the books of the company not only in the light of 

their arithmetical accuracy^ but in the light of facts and figures, vou-« 
chers, receipts and other necessary evidence. In other words they 
must find out whether the books have been properly kept or not and whe-^ 
ther the books contain matter substantiated by documents or not. 
(London and General Bank case, 1895, 2 Ch. 673.) 

(3) They must be honest and careful. If there is anything to arouse their suspi¬ 

cion, they must be on the alert and must exercise greater care than what they 
would have if their suspicion had not been aroused. As humourously pointed 
out by Lord. Justice Lopes in the Kingston Cotton Mills case, (1,896), 2 Ch. 
279), "an auditor is a watch dog and not a blood hound". He is the watch 
dog of the shareholders in so far as the shareholders have appointed him to 
diligently and vigilently report to them what the true financial affairs of the 
company are and whether any ultra vires transactions have been entered into 
on behalf of the company. But they are not supposed to be blood hounds 
or detectives. They are not justified in or required to see everything with 
an eye of suspicion without there being any reasons for that, or with a foregone 
conclusion that something is wrong. They are justified in trusting the honest 
servants of the company. Where, however, their suspicion is aroused they 
must be alert and either dive deep into the matter and probe to the bottom 
or else give up the audit. So when their suspicion is aroused they have to 
play the detective or the bloodhound. 

(4) An auditor is not an adviser. He has got nothing to do with the prudence or 

imprudence of making loans with or without security. It is nothing to him 
whether the business of the company is being conducted prudently or impru¬ 
dently. profitably or unprofitably. It is nothing to him whether the dividends 
are prudently or imprudently declared, provided he discharges his own duties 
to the shareholders." (per Lindley L. J. in re London and General Bank, 
1895, 2 Ch. 673). But where an improper payment of dividends has been 
caused by an auditor's breach of duty, he is liable for the'amount improperly 
paid ; he is as much liable as the directors. (London and General Bank, 

Ibid.) 

(5) An auditor is not an insurer, for he does not guarantee the accuracy of the 

accounts examined by him, and provided he has exercised reasonable skill, 
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diligence and care, he can be said to have discharged his legal and equitable 
duties, and cannot be held liable. (London and General Banks' case.) 

(6) Auditors are not valuers or advisers. It is no duty of an auditor to be a valuer 

or adviser, but when the company’s assets are dishonestly valued or grossly 
exaggerated, it becomes the duty of the auditor to inform the members that 
the balance sheet does not represent the true position of the affairs of the 
company. If the auditor finds that the assets are substantially over-valued, 
he should reveal the fact to the members. (London and General Bank). 

(7) Auditors must make themselves thoroughly aware of the Articles of Association 

of their company. (In Re: Republic of Bolivia Exploration Syndicate 1914, 
I Ch. 139.) 

(8) It is their duty to communicate any concealment in the balance sheet so that the 

shareholders may know the fact. “The key note of a balance sheet is informa¬ 
tion and not concealment”. (Shamdasani v. Sir S. Pochkhanawalla, 29 
Bom. L. R. 722.) 

(9) Auditors are bound to make personal inspection of the place where the valuable 

securities of the company are kept. Brokers, however reputable, are not proper 
persons to keep the custody of the company’s valuable securities except for a 
short period when it becomes necessary to keep the securities with them. 
The proper persons are a safe deposit vault or a Bank or a company’s strong 
room or safes. (In City Equitable Insurance Co.’s case, 1925, 1 Ch. 407). 

(10) A bit of "window dressing’^ i.e., polishing up matters and showing the assets 
of the company a little more than what they really are need not be reported 
by the auditors to the shareholders. (The opinion of Mr. Morgan, Char¬ 
tered Accountant, London, reported by the learned writer Rustomji in his 
Company Law). Brt if the window dressing ceases to be window dressing and 
amounts to substantial exaggeration so as to be equivalent to falsehood or 
mis-representation, the auditors must report the fact to the shareholders. 

(I I) With regard to bad and doubtful debts of a banking company, the law is that these 
debts need not be disclosed in the balance sheet provided due provision for 
such debts has been made by the company. It is the duly of the auditors 
to satisfy themselves that such provision has been made by the company. 
(Shamdasani v. Pochkhanawalla, 29 Bom. L. R. 722). 

(12) With regard to Secret Reserves, no definite rule or law has yet been laid down ; 
the Bombay High Court has expressed an opinion, in Shamdasani v. Poch¬ 
khanawalla (29 Bom. L.R. 722), that if any part of the secret reserve is availed 
of to meeting bad and doubtful book debts, it must be revealed in the balance 
sheet and not concealed. In Lord Kylsant’s case (1932, 1 K.B. 422), it was 
said : “If the account on which dividends are to be paid or the account on 
which the current expenses of the company are to be made, is being fed by 
undisclosed reserves, it seems to me very difficult to see how the auditor can 
discharge his duty of giving a true and correct view of the state of the com¬ 
pany’s affairs”. “A very heavy or a very long, protracted utilisation of the 
secret reserves, in order to keep the company going is a serious matter which 
should be disclosed to the company.” 

Relief from Liability 

Under section 281 of the Companies Act, when any auditor who pleads guilty of neg¬ 
ligence, breach of duty, technical breach of trust, but prays that he has acted honestly, justly 
and fairly on the whole, and that he should be excused wholly or in part, the Court may 
excuse him wholly or partly, if it thinks fit, and upon such conditions as it may think fit to 
impose. In such a case if any indemnity is provided by the company’s articles or by any 
contract or by any resolution of the company, such indemnity to the auditor against the 
expenditure incurred by him in his application under section 281, is valid. Similarly, such 
indemnity is valid also for compensating the auditor in case he has been prosecuted or sued 
and has wpn the case by being acquitted or by judgment having been given in his favour. 
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INVESTIGATIONS OF AFFAIRS OF COMPANIES BY THE REGISTRARp 
BY INSPECTORS; AND INSTITimON OF PROSECUTIONS 

Power of Registrar to ccJl for Ipformation or Explanation 

If with regard to any document which is to be forwarded to the Registrar, further parti¬ 
culars are required by him, he may, by an order in writing, require the company to furnish 
such explanation in writing as he may think fit to require. If any officer of the company, 
having the necessary information, does not furnish it, the Registrar may apply to the Court 
which may order the company to produce before him such documents as the Court may 
think fit. If the required information or explanation not furnished within the time spe¬ 
cified by the Registrar or if the Registrar is not satisfied with the information or explanation 
that is furnished, the Registrar must report in writing the circumstances of the case to the 
Central Government (in practice the State Government), and the Government may thereupon 
appoint a competent Inspector or Inspectors to investigate into the affairs of the company 
and to report thereon in such manner as the Government may require. The inspectors are 
entitled to call upon the company to produce before them all books and documents in the 
company’s possession and power which they think necessary for the investigation. On the 
conclusion of the investigation, the inspector or the inspectors, as the case may be, must 
report to the State Government which must then forward a copy of the report to the 
registrar and a copy also to the company at its registered office. 

If from such report made by the inspectors, the Government thinks that any person 
has been guilty of an offence in relation to the company for which he is criminally liable, 
it must report the matter to the Advocate General or the Public Prosecutor, who, if he thinks 
fit, may get the person concerned prosecuted. But if this officer thinks that there is no 
prima facie case made out, the matter will end there. If the accused, that is, the director, 
manager or other officer of the company, be found guilty, he shall, unless the Court other¬ 
wise grants leave or orders, be disqualified for five years for holding the office of a director, 
manager or other officer of the company; he cannot take part in any manner whatsoever in 
the affairs of the company. 


Investigation by the Registrar 

If any creditor or contributory of a company alleges before the registrar that the business 
of the company is carried on frauduently or in fraud on its creditors or on persons dealing 
with the company or is for a fraudulent purpose, the registrar of companies may, after giving 
the company, by written order, an opportunity of being heard, require the company to pro¬ 
vide such information and explanation as he may require and specify in the written order 
served on the company. On the receipt of such order by the company, the officers of the 
company who possess the necessary information must furnish it to the registrar within the 
time specified in the registrar’s order. If any such officer refuses or neglects to furnish 
such information or explanation, he shall be liable to a fine not exceeding fifty rupees for 
each offence. The Court may also compel the company to furnish such document as may 
reasonably be required by the registrar for his inspection and for investigation by him. If 
information or explanation required by the registrar is not furnished within the time spe¬ 
cified by the registrar, or if the registrar is not satisfied with the information or explanation 
or with any document produced before him, he must report in writing to the State Govern¬ 
ment, which may appoint inspectors to investigate into the matter. But if the registrar is 
satisfied, after investigation, that any representation by the creditor or the contributory, 
made to him, on the strength of which he has taken up the investigating, is frivolous or 
vexatious, he shall disclose the identity of the informant to the company. 

Investigation by Inspectors in other Cases 

In the case of a banking company having a share capital, on an application made by its 
members holding at least one-fifth of the issued share capital, inspectors can be appointed* 
In the case of a company other than a banking company, with a share capital, inspectors 
may be appointed if an application is made by the members who are holders of at least one- 
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tenth of the issued share capital. In the case of a company without any share, capital, in?' 
pectors may be appointed if at least one-fifth in number of the persons whose, names are 
on the Register of Members fipply for such appointment. 

Power possessed by Companies to appoint Inspectors 

A company may, by a special re8olution» appoint inspectors to investigate its affairs. 
If the members of the company suspect anything wrongful with regard to its affairs, they may 
appoint inspectors, by passing a special resolution to that effect. An ordinary resolution 
IS not sufficient. 

Inspectors so appointed by the company have the same powers and duties as inspec¬ 
tors appointed by the State Government with this difference however, that while inspectors 
appointed by the Government have to report to the Government, the inspectors appointed 
by the company have to report to such persons as the company in general meeting may 
direct. The members may also lay down the mode in which the inspectors must report. 
Where inspectors are appointed not by a special resolution, but by a general resolution, 
the inspectors so appointed shall not have the drastic powers possessed by the inspectors 
appointed by special resolution. (Vakil v. Radio Club, 1945, 47 Bom. L. R. 428). All 
officers of the company are bound to help inspectors and to produce before them the neces¬ 
sary documents and to give evidence on matters relating to the affairs of the company within 
their knowledge, information and power. A director or officer of a company is not justified 
in refusing to answer any question put to him by the inspectors merely on the ground of the 
presence of a shorthand writer of the inspector, insofar as such writer is necessary for taking 
the record of the proceedings. (In Gaumont British Picture Corporation Limited, 1940, 
Comp. Cas. 250). A copy of the inspector s report is admissible in any legal proceedings 
as evidence of the inspector's opinion regarding any matter contained in the report, provid¬ 
ed the copy is authenticated by the Seal of the company whose affairs have been investigated. 

ALTERNATIVE REMEDY TO WINDING UP IN CASES OF MISMANAGE¬ 
MENT OR OPPRESSION 

Power of the Court to act and make Orders when Company acts in a prejudicial 
manner or oppresses any of its Members [Sec. 153 C.J 

Apart from any other legal action that may be taken under the Companies Act, or other¬ 
wise, any aggrieved member of a company may apply to the Court for the setting of matters 
right, when the affairs of the company are being conducted in a manner prejudicial to the 
company or in a manner oppressive to some of its members (including the aggrieved member.) 
Section 153 C gives the power to the Court having the jurisdiction to rectify matters and 
make such just and fit orders as may be found expedient by the Court. To enable an appli¬ 
cation to the Court under Sec. 153 C, the member, complaining or wishing to present an 
application, must be the holder of at least one-tenth of the issued share capital of the com¬ 
pany upon which all sums due and calls have been fully paid up ; or else the application 
can be made by a member with the written assent, in that behalf, of at least one hundred 
members of the company or with the written assent of one-tenth of the total number of mem¬ 
bers of the company, whichever is less. In the case of a company not having any share 
capital, the application can be made by any aggrieved member with the written assent (in that 
behalf) of at least one-fifth of the total number of members, and where several persons have 
the same Interest in the application any one or more of, them may, with the permission of 
the Court, make the application on behalf of, or for the benefit of, all the persons so interested. 
Such an application may also be made by the Central Government if it h satisfied that the 
affairs of the Company are being carried on in a pre judical manner or in a manner oppressive 
to some of the members of the Company. If on any such application the Court is 
of the opinion that the company’s affairs are being conducted in a manner prejudicial to the 
Company or its members or any of its members and that to wind up the company -\vouU 
unfairly and materially prejudice the interests of the company or any of its members, but 
that otherwise the facts would justify the making of a winding-up order on the ground that 
it is just and equitable to wind up the company, the Court may, with a -view te rectifying 
matters and putting an end to the abuses, make^uch order or orders as it niay>think fit and 
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expedient to make. Section 153 C is in general terms and gives the Court vast powers of 
passing any orders as may be found fit or expedient. For exapnple, the Court may provide 
for : (1) the regulation of the conduct of the company's affairs ; (2) the purchase of the shares 
or interests of any members of the company by any other member or members of the com¬ 
pany or by the company itself ; (3) the reduction of the capital of the company consequential 
to a purchase of shares or other interest in the company by the company itself; (4) the ter¬ 
mination of any agreement (howsoever arrived at) between the company and its manager, 
managing agent, managing director or any of its directors. 

When an order of the Court under Section 153 C makes any alteration in, or addition 
to, the memorandum or articles of association of the company, then, subject to the provi¬ 
sions of the order of the Court, the company cannot, without the leave of the Court, make 
any further alteration in, or addition to, the memorandum or articles inconsistent with the 
alteration or addition effected under the order of the Court. A certified copy of the Court's 
order altering or adding to, or giving leave to alter or add to, the memorandum or articles, 
must, within fifteen days after the making thereof, be delivered by the Company to the Re¬ 
gistrar of Companies for registration ; for default the company and every officer of the 
company guilty of default is punishable with fine which may extend to five thousand rupees. 

Before a final order is made by the Court, it is open to the Court to make any interim 
order as may be felt necessary or fit. 

Where the Court makes an order terminating any agreement between the company 
and its managing agent or managing director or any of its other directors, as the case may be, 
the Court may, if it appears to it that the managing agent, managing director or other direc¬ 
tor, as the case may be, has misapplied or retained or become liable or accountable for any 
money or property of the company or has been guilty of misfeafance or breach of tnst in 
relation to the company, award as damages against the managing agent, managing director 
or other director, as the case may be, such sum of money as the Court may think fit; and in 
such a case the provisions of sections 235 and 236 of the Companies Act shall apply as if the 
company were in the course of a winding-up and as if proceedings under Section 235 had 
been commenced by a contributory within the time limit prescribed by that section. 

Effect of Termination of Managing Agency Agreement, etc. [Sec, 153 D.] 

Where the Court’s order under section I53C terminates any agreement between 
the Company and its manager, managing agent, managing director or other director, as the 
case may be, the manager, managing agent, managing director or other director, as the case 
may be, shall not be entitled to bring any suit, or to claim, for damages or compensation for 
loss of office or otherwise, whether the claim is made in pursuance of the agreement or other¬ 
wise. Nor shall the Court’s order give rise to any claim on the part of or by any other 
person for damages or compensation for the termination or revision of any other agreement. 
In such a case, no manager, managing director, director, or managing agent or any associate 
of such inanaging agent, shall, without the leave of the Coun, be appointed or reappointed 
or be entitled to act as the manager, managing director, diiector or managing agent, as the 
case may be, for a period of five years from the date of the Court’s order. Unless a notice 
of the party’s intention to apply for leave of the Court has been served on the Central 
Government, no Court shall grant the leave. "Associate of a managing agent" means any 
firm of which the managing agent is a partner; or any partner of the managing agent firm; 
or any private company ot which the managing agent is a member, director, manager or 
managing agent; or if the managing agent be a company then any subsidiary company of 
the managing agent, any director, managing agent or manager of the managing agent or 
any subsidiary company of the managing agent; or if the managing agent is a private 
company any director or member thereof. 

Power of the Central Government to appoint Advisory Commission and to make 
Rules in respect of certain matters [Sec. 289B] 

For advismg the Central Government on the desirability or otherwise of granting leave 
in matters relating to change of controlling authority, alteration gf memorandum or article; 
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affecting managing agent’s appointment, remuneration, duration of office, change in the 
conrtitution of managing agents, appointment of managing director or other director not 
liable to retire by rotation, increasing of the remuneration of managing director or other 
director not liable to retire by rotation, etc. the Central Government is empowered to appoint 
and constitute a Commission consisting of not more than three persons with suitable quali^ 
fications and to appoint one of them to be the Chairman of the Commission. It is the duty 
of the Commission to enquire into, and to advise the Central Government on, all applications 
(for approval) made to the Central Government in matters already referred to in the preced¬ 
ing paragraph. For enabling Tt to make a proper inquiry, the Commission is entitled to 
require the production before it of any books or other documents in the possession of the 
company relating to any matter relevant to the inquiry which the Commission has got to 
conduct before advising the Government. The Commission can call for further informa" 
tion or explanation as it may think necessary. The Commission can, with such assistants 
as may be necessary, inspect any books or other documents and may make copies or extracts 
therefrom. The Commission may examine on oath a managing direc^^or or any other officer 
of the Company relating to any matter under its inquiry, and may administer the oath ac¬ 
cordingly to the person sought to be so examined. If any person refuses or neglects to pro¬ 
duce any book or other document in his possession or custody which he is required by the 
Commission to produce before it or to answer any question put to him relating to any matter 
under inquiry, he shall be punishable with imprisonment for a term which may extend to 
two years and shall also be liable to fine. 

Immunity 

No suit or other legal proceeding can lie against the Central Government, the Com¬ 
mission, or any member of the Commission, in respect of any thing done in good faith or 
intended to be done in good faith in pursuance of Section 289B or the other relevant sections 
or in respect of any Rules or Orders made under the authority of those sections. 

Enforcement of Submission of Returns and Documents to the Registrar. 

Where a company has defaulted in filing with the Registrar or in sending to him any 
account, document, notice or other return, and the default is continued for a period of four¬ 
teen days after the receipt by the company of the notice served by the Registrar asking that 
the default be made good, the registrar or any member or creditor of the company may apply 
to the Court that the company and /or any officer of the company may be ordered to make 
good the default, and the Court may, on such application, order that the default be made 
good within such time as it may specify. The company or any officer of the company res¬ 
ponsible for the default may be ordered by the Court to pay the cost incurred by the applicant. 

Conversion of Private Company into Public Company and Vice Versa 

A private company can be converted into a public company, by a special resolution 
altering the articles so as to remove all or any of the restrictions imposed by the Act on 
private companies, and by filing with the Registrar of Companies a prospectus or statement 
in lieu of prospectus. A copy of the special resolution altering the articles must, within 
fifteen days of the passage thereof, be filed with the registrar. Other provisions in the articles 
should also be altered to as to bring them in conformity with the requirements of the law 
relating to public companies. For example, if the company had only two directors while 
it was a private company, it must now have at least three directors. It may also alter the 
articles so as to get the powers relating to the issue of share-warrants to bearer which were 
not possessed by the company while it was a private company. 

Where it is stated by the memorandum of association of the company that-it, being a 
private company, cannot be converted into a public company, the articles cannot be altered 
even by a special resolution (Ashbury v. Watson, 1885, 30 Ch. D. 376). It is otherwise if 
such condition is in the articles. 

A public company can be converted into a private company by a special resoludoii 
ulterinf the artides so as to restrict the right to transfer shares and so as to restrict 
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the number of members to 50 and by prohibiting: any invitation to the members 
of the public for shares or debentures. A copy of the special resolution must be filed 
with the registrar of companies within fifteen days from the date of its passage. The ar¬ 
ticles should also be brought into conformity with the other requirements of the Act relating 
to private companies, e.g., if the articles had provided for issue of share-warrants to bearer, 
such power must now be taken away, because a private company cannot issue share warrants 
to bearer. 

Consequences of Non-Compliance with the Provisions of the Act relating to Res¬ 
trictions on Private Companies by its Articles 

If a private company having its restrictions by its articles, does not actually abide by 
such restrictions, it ceases to be a private company and automatically assumes the character 
ol a public company, with the result that its exemptions and privileges enjoyed by it as a 
private company are now lost, and it will have to file the necessary documents, including three 
copies of the balance sheet, with the registrar of companies. 

A company which issued to the public prize bonds in the nature of debentures was held 
to have ceased to be a private company, and had to file a copy of the balance sheet and 
profit and loss account with the registrar. (Bharmanji v. Emperor, 1946, 16 Comp. Cas. 31). 

Privileges and Exemptions Conferred on Private Companies 

The following are the privileges and exemptions enjoyed by private Companies :— 

(1) The number of its members need not be at least seven ; it may have only two 

members. 

(2) No director is necessary for a private company provided it is not the subsidiary 

of a public company. 

(3) The restrictions relating to the appointment and advertisement of directors do 

not apply to private companies. 

(4) Voting by interested director is not prohibited in the case of a private company 

not being the subsidiary of a public company. 

(5) Section 91 D of the Act which applies to public companies and which provides 

that where any contract is made by any agent or manager of a company on 
behalf of the company which is an undisclosed principal, a memorandum 
of the contract must be filed with the office of the company, does not apply 
to any private company which is not the subsidiary of a public company. 

(6) The provisions of the Act relating to the commencement of business, the exer¬ 

cise of borrowing powers and the necessity of obtaining the certificate of com¬ 
mencement of business do not apply to private companies; 

(7) A private company need not file any copy of its balance sheet with the registrar 

of companies. 

(8) It is not necessary for a private company to file any statement in lieu of pros¬ 

pectus. 

(9) No statutory meeting is required for a private company ; nor does the question 

of filing the statutory report at all arise. 

(10) It is not necessary for a private company to send any copy of its balance sheet 
and profit and loss account or income and expenditure account, with a copy 
of the auditors report thereon, to its members. But if a member of a private 
company wants to have from its company any copy of the balance sheet and 
profit and loss or income and expenditure account, he can have the same by 
paying for it at a rate of not more than six annas for every 100 words or 
fractional part thereof required to be copied. If this payment is forthcoming 
or is tendered the company is bound to furnish the required copy or the re¬ 
quired extract. 
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(11) The au(iit<5l' of a public company or of a private company which is the subsi^ 

diary of a public company must be a Chartered Accountant. In case, how¬ 
ever, of a private company which is not subsidiary of a public company any 
accountant (who possesses any other qualifications or experience as such and 
who is not a Chartered Accountant) may be an auditor of the company. So 
also a person in the enjployment of a director or officer of the company may be 
an auditor of such a private company not being the subsidiary company of a 
public company. 

(12) Holders of preference shares and debentures of a company are not entitled to 

receive and inspect the balance sheet and profit and loss accounts of the com¬ 
pany and the auditor's report and other reports. 

Carrying on Business with less than Legal Minimum of Members 

Where a company’s members falls below the legal minimum of two, in the case of a 
private company, or below seven, in the case of a public company, the liability of each member 
will be unlimited liability if he knowingly continues to be a member after the number 
so fell below the legal minimum, for all the debts of the company contracted after the 
lapse of six months from the date the number so fell helow the legal minimum. 

^ Companies Registered Outside India 

A company registered outside India is required to file with the registrar in the state in 
which it does business in India, the following documents :— 

(1) The certified copy of the Charter, Statute or Memorandum and Articles of the 

company, or other instrument, stating or defining the constitution of the com¬ 
pany; if the instrument is not in the English language, a certified translation 
of it ; 

(2) The full address of the registered or principal office of the company outside 

India; 

(3) A list of directors and managers, if any, of the company ; 

(4) The name and the address of some person resident in Indpa and authorised to 

accept on behalf of the company, service of legal process and notices re¬ 
quired to be served on the company; and the full address of that office of the 
company in India which is deemed to be the principal place of business of 
the compan}'^ in India ; and if and when there is any alteration in any instru¬ 
ment required to be filed with the registrar, or in any address or in the direc¬ 
tors and manager’s personnel or in any name or address of the person autho¬ 
rised to accept service of legal process ; and the notice of any such altera¬ 
tion. 

The Company must also file with the registrar of the state in which it has its principal 
place of business, three copies of its balance sheet, if the balance sheet is by the law of the 
foreign country where it is situated requiied to be filed with the public authority in that 
foreign country. Where by the law of the country where it is incorporated the company 
is not required to file any copy of the balance sheet with the registrar or the public autho¬ 
rity in that foreign country, it must file in triplicate a statement in the form of a balance 
sheet in Form "F." When such company uses as part of its name the word “Limited,” it 
shall, in every prospectus issued by it in India, state the name of the country of its incorpora¬ 
tion and show at every place where it carries on business, the name of the company and of 
the country in which its is incorporated, in letters easily legible in English characters, and, 
where the company does business beyond the local limits of the ordinary original civil juris¬ 
diction of a High Court, the name must be in one of the vernacular languages in use in that 
place. The name of the company and of the country in which it is incorporated must also 
be mentioned in legible English characters on all bill-heads and letter papers of the company 
apd in all notices, advertisements and other publications of the company. 
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In the case of a foreign company, it is not lawful for any person to issue, circulate or 
distribute in India any prospectus offering for subscription shares or debentures, unless 
before the issue, circulation or distribution of the prospecUs, a copy of it, certified by the 
Chairman and two other directors of the company as having been approved by a resolution 
of the managing body has been delivered to the registrar, and unless the prospectus states 
on the face of it that a copy of it has been so delivered to the registrar, and unless it is dated. 
In the case of a foreign company canvassing of shares from house to house is prohibited ; 
the word ‘house^ does not mean or include an office used for business purposes. 

Registration of Joint Stock Companies under Section 255 

A joint stock company is a company which has a permanent paid up or nominal share 
capital of a fixed amount divided into shares of fixed amount, or held and transferable as 
stock, or divided and held partly in one way and partly in the other, and formed on the 
principle of having for its members the holders of those shares or that stock, and no other 
person . 

The following conditions have to be fulfilled before a joint stock company can be 
registered in pursuance of part VIII of the Act 

(1) A list containing the names, addresses and occupations of all persons who, on a 

day mentioned in the list not being more than six clear days before tl# day 
of registration, were members of the company, and showing the shares or 
stock held by them respectively, distinguishing, in cases where the shares are 
numbered, each share by its number, must be delivered to the registrar. 

(2) A copy of the Act of Pari ament, Indian Law, Royal Charter, Letters Patent, 

Deed of Settlement, Contract of Co-partnery or other instrument constituting 
or regulating the company, must be delivered to the registrar. If the com¬ 
pany is being registered as a lihiited company, a statement containing parti¬ 
culars as to the nommal share capital of the company and the number of shares 
into which it is divided or the amount of stock of which it consists, the num¬ 
ber of shares taken and the amounts paid on each share, the name, of the 
company .with the word “Limited” being the last word in its name and if 
the company is limited by guarantee a resolution mentioning the amount of 
the guarantee must be delivered to the registrar. 

Defunct Companies 

A defunct company is a company which is not functioning or doing any business. Such 
a company can be removed from the Register of Companies and then dissolved without 
any widing up. 

If ^t is shown ‘o the Registrar on reasonable grounds, that a company is not doing busi¬ 
ness or that it is not in operation, the registrar must send to the company by post a letter 
inquiring whether it is carrying on business or is in operation. If the registrar does not 
receive any reply to this letter within one month after the sending of the letter, he must 
within fourteen days after the month is over send to the company by post a registered letter 
m a k iD g therein a mention of the first letter and that no answer has been received 
thereto. The registered letter must also state that if no answer is received to it within 
one month from its dale, a notice shall be inserted in the Official Gazette and steps shall 
be taken to strike out the name of the company. If the registrar then gets a reply that the 
company is not in operation or is not carrying on business, or if the registrar does not with¬ 
in one month after the sending by him of the registered letter receive any answer, he may 
publish the notice, in the Official Gazette, to the effect that after three months from the 
date of the notice'the name of the company shall, unless cause is shown to the contrary, be 
struck off the Register and the company shall be dissolved. A notice to this effect must also 
be sent to the company. After the expiration of the period mentioned in the notice the 
registrar may, unless cause to the contrary is shown by the company, strike its name off the 
Register, and shall publish notice of the fact in the Official Gazette, and thereafter the com-' 
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pany shall be dissolved. Even after sucVrdissolution, the liability, if there be any, of every 
director and member of the company shall continue and can be enforced as against any 
director or member as if the company had continued to exist. The Court may, on the 
application of the company or any of its members or creditors, order that the name of the 
company be replaced on the Register of Companies, if the Court is satisfied that at the time 
the name of the company was taken off the Register it was carrying on business or was in 
operation or that it is otherwise just and fit to restore to the Register the name of the com¬ 
pany. If the name of the company is so ordered to be restored to the Register of Compa¬ 
nies, the company’s existence shall be deemed to have continued, as if its name had not been 
struck off, subject to such directions as the Court may make. (Brown Steel Worlci, 1905, 
21 T.L.R, 374). 

The registrar has got the power lo strike the name of a company off the Register of Com¬ 
panies, but the registrar is not bound to do so. If an application is made to the registrar 
for removal of a company from the Register, with the deliberate intention of avoiding liability 
of the company in a suit against it, the application must be rejected by the registrar; but 
if it IS not rejected by the registrar, the Court may set aside the registrar’s order, if an appli¬ 
cation is made to the Court to that effect by an aggrieved party. (Das v. Chabba Cotton 
Co., 1925, Lah. 443). A company which is not in the course of a winding up is deemed to 
be a company still in operation within the meaning of Section 247 of the Act (which section 
deals with defunct companies). (Langlagate Co., 1912, 28 T.L.R. 529). 

WINDING UP (LIQUIDATION) 

Meaning of Winding up or Liquidation 

The winding up or liquidation of a company means and involves all that process that 
has got to be gone through before a company’s name may be stuck off the Register of Com¬ 
panies and before the final dissolution can take place. A company cannot be dissolved ab-* 
ruptly or immediately after it has been ordered to be wound up. Existing transactions 
have to be completed, assets have to be got in, debts have to be discharged, outstandings 
have to be realised, suits may have to be brought by the company and suits against the 
company have to be defended, the capital of the company has got to be returned after the 
payment of debts'•in full, and if there be any surplus assets the same have to be distributed 
among the shareholders. It is only after all these matters have been gone into and all that 
had to be completed is completed that a final dissolution may take place. All that precedes 
the dissolution is called the process of winding up or liquidation. 

Kinds of Winding Up 

There are three kinds of wmding up :— 

(1) Winding-up by order of the Court or Compulsory Winding-up; 

(2) Voluntary Winding**up, i.e., a winding-up under a resolution of the company; 

and 

(3) Winding up under the supervision of the Court. 

There are two kinds of voluntary winding up :— 

(i) A Creditors’ Voluntary Winding up and (ii) a Members’ Voluntary Winding-up. 
Every company is, in its winding up, presumed to be insolvent unless proved 
solvent. No matter however solvent the company really may be, it is deemed 
to be insolvent, unless the contrary is proved. It can be proved solvent 
by the filing of what is known as a Declaration of Solvency, with the Regis¬ 
trar of Companies. The Declarat'on of Solvency is a declaration made by 
the directors of a company and filed with the registrar, to the effect that they 
the directors have looked into the internal affairs and liabilities and assets 
of the company and are in a position to state, to the best of their knowledge 
and information, that the company shall be able to pay its debts in full within 
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a period of three years from the dati^ of the winding up, i.e., the commence-* 
ment of winding up. When such declaration is filed with the registrar, the 
company is said to have been proved solvent ; otherwise the presumption of 
!nsoIvency persists and it shall continue to be called insolvent. If it is in¬ 
solvent the winding up cannot be a members’ voluntary winding up ; it must 
be a creditors'voluntary winding up in which the creditors will occupy a pre¬ 
dominating part, even in the matter of the appointment of the liquidator. 
But if the declaration of solvency has been filed and the company has thus 
been proved solvent, the winding up shall be a members’ volur\tary winding 
up in which the members will have a dominating influence and will appoint 
the liquidator or liquidators. 

Commencement of Winding Up by Order of the Court 

A winding up by order of the Court, i.e., a compulsory winding up. is deemed to com¬ 
mence not from the date the order is actually madd by the Court but from an earlier date 
viz., the date at which the petition for winding up is presented before the court, provided 
of course the petition is granted by the Court. 

Contributories 

A contributory is a person who is liable to contribute to the debts, assets and liabilities 
of the company in the event of its liquidation ; also a person who is entitled, as the member 
of the company, to share in the si rplus assets is called a contributory. In th's sense, 
that is in the latter sense, a minor can be a contributory. A minor, however, cannot be a 
contributory in the sense that he is to contribute to the assets of the company. There 
are two types of contributories—'the A List type contributories’ and the 'B List 
contributories.’ On the A List of contributories are put the names of all present 
members, i.e., persons who are members of the company at the time of the commefice- 
ment of the winding up. On the B List are put the names of all past members, i.e., 
members who have ceased to be such within a year of the winding up. If the winding 
up has started one year after the member ceased to be such, the member’s name cannot be 
put even on the B List of contributories. ^ 

The liability of the A List contributories is primary or fundamental liability, i.e.^ 
they are liable in the first instance. The liability of the contributories on the B List is 
secondary liability, i.e., they are liable only if the corresponding A List contributories fail 
to pay what they are primarily liable to pay. Supposing A transferred his shares to B 
within a year of the commencement of the winding up, B’s name will be put on the A List, 
and A’s name will be put on the B List. Now supposing the Liquidator of the company 
makes a call on B for the amount remaining to be paid, say Rs. 3,000. If the whole of 
this sum IS paid by B, A is not liable at all. If on the 'other hand B can pay nothing, A's 
liability is to the extent of the full amount of Rs. 3,000, payable by B to the Liquidator, if 
the Liquidator can show that the amounts recoverable from all the contributories will not be 
enough to discharge all the obligations of the company. Supposing B pays Rs. 1,000 only. 
As maximum liability would be for the remaining amount of Rs. 2,000. 

The Nature of Contributory’s Liability 

The liability of a contributory is a liability that flows out of the liquidation. It is 
a new liability and it arises out of the operation of the law, and not out of contractual 
obligation. It is a liability ex lege, and not ex contractu. So even if a call made by the 
directors while the company was a going concern had become time-barred, the liquidator 
can revive it^ because the very fact of the liquidation creates a new liability on the con¬ 
tributory and vests in the liquidator a new legal right to make a call. Thus a time-barred 
call may be fully revived by the liquidator. Oh the other hand, a time-barred debt (other 
than a call) cannot be so revived. (Hansraj v. Asthana, 54, All. 827). 
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There can be no set'-off of a debt due and owing by die company to a member 
against the call made by the liquidator of the company against the member, imlAf f all 
the debts have been paid in full or are capable of being paid in full or unless the con* 
tributory concerned is an insolvent (in which case the Official Assignee or the Receiver 
representing the estate of the insolvent can set off the debt due by the company to the in¬ 
solvent against a call made by the company’s liquidator on the Official Assignee or Receiver.) 

Contributories in a Representative Capacity 

A contributory in a representative capacity means a person who is made a contribu¬ 
tory simply because he is representing the estate of the person who was a share-holder of 
the company or who is an insolvent. Thus after the death of a member, the liquidator 
cannot make him a contributory. The liquidator must put on the list of contributories the 
name or names of the executors or administrators (legal representatives) of the deceased 
shareholders. These representative contributorier will then pay out of the estate of the 
deceased shareholder what is due payable on the shares held by him by way of the 
liability in the liquidation. Likewise if the member concerned is an insolvent all his property, 
except exempted property which is non-attachable, becomes vested in the Official Assignee 
or the Receiver, and it is the name of that officer that will be put on the list of contributories. 
Such contributories are not contributories in personal capacity but only in representative 
capacity, i.e., they ^re not liable to pay anything out of their own pocket, but they have to 
pay only out of the estate of the person represented. 

Grounds under which a Company may be Wound Up by Order of the Court 

The following are the grounds for a compulsory winding up ;— 

(1) A special resolution passed by the company that it be wound up by order of 

the Court. 

(2) Default made in filing the Statutory Report or in holding the Statutory Meet¬ 

ing (as a rule the Court would be reluctant to make a winding-up order on this 
ground; an opportunity would be given to the company to make good the 
default by holding the statutory meeting or filing the statutory report). 

(3) Failuie to commence business within a year from the date of incorporation, or 

suspension of business for a year, provided the failure or the suspension has 
been caused by a pennanent« and not a temporary, obstacle in the way of 
the company. The court must be satisfied that there is no probability of the 
company being able to carry on with its business or to comnffeence it, 

(4) Fall of the number of members below two, in the case of a private company, or 

below seven in the case of a public company. 

(5) Inability of the company to pay its debts. 

(6) Any other ground which is just and equitable as a ground for winding up the 

company. The “just and equitable’’ ground is also called the ‘^omnibus” 
ground or the “residuary” ground. It is an all exhausting ground, be¬ 
cause the ground need not be ejusdem generis (need not be of the same kind 
as) to the other grounds specifically mentioned in Section 162 of the Act, 
Any ground whatever as may appear to the Court to be a fit ground for a 
winding up may be a just and equitable ground for a winding up. 

Inability of the Company to Pay its Debts 

A company is deemed unable to pay its debts, in any of the following cases ;— 

(1) A creditor of the company, who has then due against the company a claim 
amounting to more than five hundred rupees, has served on the com¬ 
pany, by registered post or otherwise, at the registered office of the company, 
a demand, under his hand, requiring the company to pay the sum so due, and 

the company has for three weelu thereafter neglected to pay the sum 
or to secure or compound for it; or 
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(2) Execution or other legal process issued on a decree or order of a Court in favour 

of a creditor of the company, has been returned unsatisfied in whole or in 
part ; or 

(3) Any other case in which the court may consider that the company is unable to 

pay its debts. 

When a company believes, though erroneously but honestly, that it is legally justi^ 
bed in refusing to pay on a claim against it, such bonabde refusal by it does 
not amount to “neglect to pay”(Lallubhai v. Bharat Khand Cotton Mills Co., 
1914, 39 Bom. 47). 

Persons who can Present a Winding'-Up Petition 

A company, any creditor or creditors of the company, any contributory contribu¬ 
tories, or all or any of these parties, or the registrar of companies, can present a petition to 
the Court for winding up of the company. 

A contributory can present a petition for winding up, if the number of members of the 
company has fallen below two, in the case of a private company, or below seven in the case 
of a public company. On any other ground a contributory can petition for a winding up, 
if the shares in respect of which he is a contributory were originally allowed to him by the 
company or the same have been held by him and registered in his name for at least six 
months (without a break) during the eighteen months immediately prior to the winding up, 
or if the shares have devolved upon him through the death of a former holder. 

A petition for winding up on the ground of default of filing the statutory report or 
holding the statutory meeting cannot be made by any person other than a shareholder. 

The Registrar of Companies can petition for winding up if he is satisfied from the balance 
sheet of the company or from the report of an inspector that the company has not been ^le 
to pay its debts. Such petition by the Registrar can only be presented to the Court after the 
Central Government has given sanction to the registrar for presenting such petition. The 
Central Government will not give such sanction without hearing some representative of the 
company. 

The liquidator in a voluntary winding up cannot apply to the Court for a compulsory 
winding up. 


Effect of a Winding Up Order 

The following consequences follow a winding up order;— 

(1) The order operates in favour of all the interested parties. Thus if a cre¬ 

ditor successfully obtains a winding up order all other creditors get the 
benefit under the same. 

(2) The order operates as a notice of discharge to the employees of the com¬ 

pany, except where the business of the company is being continued for a bene¬ 
ficial winding up. An employee for a term of years who suffers by the 
premature termination of his office can claim compensation for this loss of 
service, unless the winding up was the result of misconduct on his part. 

(3) The directors of the company cease to function, and the liquidator or li*« 

quidators apper on the scene and take charge of the affairs of the comi* 
pany, immediately the winding up order is made. The directors become 
functus officio (cease to function in their official capacity) unless they are 
allowed to act and to the extent to which they are so allowed by the G)urt 
or the liquidator in a compulsory windng up, or by the Committee of Ins¬ 
pection or the creditors in a Creditors’ Voluntary Winding-up, or by the 
company in general meeting or the liquidator in a members’ voluntary wind¬ 
ing-up. 
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(4) No •uit or oilier legal proceeding by or ogaimt the Gomnaidy he 
brought except with the leave of iht Omit. Suits or other legal pro¬ 
ceedings already brought by or against the company cannot be continued 
except with the leave of the G)urt. The leave of the 0)urt can even be ob¬ 
tained after the suit comes up for hearing. Adminiftrative proceedings r 
e.g., an order by the Custodian of Evacuee Property, do not require any leave 
of the Court. 

Official Liquidators 

Official liquidators are liquidators appointed by the leave of the Court in a compulsory 
winding up for the carrying out of the process of liquidation of the company. 

LEGAL POSITION OF OFnCIAL UQUIDATORS 

As Trustees and as Officers of the Court 

Official liquidators are trustees, not in the sense of the expression ** express trustees," 
but as constructive trustees. In so far as they are in*a fiduciary position towards their 
company, and in so far as they are trusted by the Court which appoints them to impartially 
pay all the debts and discharge the obligations of the company and to return the capital and 
distribute the surplus assets, they are the trustees of the shareholders of the company taken 
as a body. They are not trustees of any individual shareholders. 

They are officers of the Court because they are appointed by the Court. An official 
liquidator may not be a Court official; he may be a private party, e.g., a chartered accoun¬ 
tant or a lawyer, found to be a fit and proper person to discharge the onerous duties of official 
liquidator. Technically, an official liquidator, though not actually an officer of the Court, 
is regarded as an officer of the Court for the purpose and during the period of the liquida¬ 
tion. After the liquidation is over and the liquidator has obtained his discharge, he ceases 
to be an officer of the Court. He is also a public servant ; and any false information given 
to him is punishable under the Indian Penal Code, the offence being one of giving false 
information to a public servant. Interference with the possession of an official liquidator 
may amount to contempt of Court, because the official liquidator is an officer of the Court. 

Remuneration of Official Liquidator 

Official liquidators are allowed such remuneration as the Court may have fixed at the 
time of appointment. 

Resignation and Removal of Official Liquidator 

An official liquidator may resign or may be removed by the Court, on due cause shown. 
He cannot resign at his pleasure, thus abruptly giving up what he has been charged to do. 
If without any proper cause or reason he resigns his office he will be liable to lose all his 
remuneration or commission. But for some good and valid reason he can resign. If he is 
found unfit the Court may remove him. 

Powers of Official Liquidators 

With the leave of the Court, an official liquidator may do any one or more or all 
of the following things or exercise any one or more or all of the following powers :— 

'^(1) Institute or defend any suit or prosecution or other legal proceedings in the name 
and on behalf of the company. Suits must be brought and defended in the 
name of the company in liquidation suing or defending through the official 
liquidator or liquidators. 

(2) .Carry on the business of the company for a beneficial winding-up thereof hilt 
not for doing any new business or entering into any fresh transaction. 
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(3) Do all acts,‘Execute all deeds, receipts and other documents, and use, when 

necessary, the company’s seal. 

(4) Sell the moveable and immoveable property of the company. 

(3) Prove, rank and claim in the insolvency of any contributory for any balance 
against his estate and receive dividends in the insolvency. 

(6) Draw, accept, make and indorse any bill of exchange, hundi or promissory note 

in the name and on behalf of the company. 

(7) Raise on the security of the assets of the company any money propjerly required. 

(8) Take out in his official name letters of administration to the estate of any 

deceased contributory, and do in his official name any other act necessary for 
obtaining payment of any money due from the contributory or from his estate 
which cannot conveniently be done in the name of the company itself. 

(9) Do such other things as may be necessary for winding up of the company and. 

distributing its assets. 

The liquidator can, with the leave and sanction of the Court, make calls and pay any 
claims of creditors in full or make any compromise or arrangement with creditors or com> 
promise on calls or liabilities to calls, debts and liabilities capable of resulting in debts, and 
all calls present or future, certain or contingent, by contributory or alleged contributory or 
other debtor or person apprehending liability to the company. 

The liquidator may summon general meetings of the creditors or contributories for 
ascertaining their wishes in matters relating to winding up. 

The official liquidator may, whenever he thinks fit or necessary, apply to the Court for 
directions with regard to any matter arising in the winding up. ^ 

Duties of Official Liquidators 

(1) Liquidators must conduct equitably and impartially all proceedings in the 

winding up' according to the provisions of the law. 

(2) They must take into their custody all the property, effects and actionable 

claims of the company, and must prepare a list of contributories. 

(3) They must submit a preliminary report to the Court stating how they have 

been carrying on with the winding up. “ 

(4) TTiey must keep a record book and the proper books in the prescribed man¬ 

ner, making entries or minutes of proceedings at meetings and such other 
matters as may be prescribed by the Court. 

(3) Within a month from the date of the winding up order liquidators must call a 
meeting of the creditors for ascertaining whether or not a committee 
of inspection should be appointed to act with them and to determine the 
persons who are to be its members, if such committee has to be appointed. 
Within one week of the date of the creditors’ meeting, they must call 
a meeting of the contributories to consider the decision of the cre¬ 
ditors. If the contributories and creditors disagree, the official liquidator 
must apply to the Court for directions as to whether there shall be a committee 
of inspection and, if so, what shall be its constitution ; 

(6) Official liquidators should allow the committee of inspection, if any, the 

right to inspect, at all reasonable times, the accounts kept by them;' 

(7) On a vacancy in the committee the liquidators must summon a meeting of 

creditors or of contributories, as the case may be, to fill the vacancy ; 

(8) They must, at such times as may be prescribed by the Court, but at least twice in 

each year during their office, present to the Court an- account of their 
receipts and payments as liquidators ; 
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1 hey mint iMiy au momes received by them on behalf of the company, into 
some scheduled bank^ unless the Couit otherwise allows in a non-scheduled 
bank; 

(10) They must pay« all sums received by them as official liquidators, in a special 

banking account which they must open. They must not pay anything into 
their own private banking account; 

(11) If the liquidators have in their hand or under their control any unclaimed 

dividends payable to any creditors or any undistributed assets refundable 
to any contributory, which have remained unclaimed or undistributed 
for six months aher the date on which they became payable or refundable, 
the liquidators must pay die same into Ae Reserve Bank of India to 
the ci^t of the Centr^ Government in an account called the '^Com-* 
panies Liquidation Account”. If the liquidators retain any money that 
should have been paid into the Companies Liquidation Account, they shall 
have to pay interest on such amount retained at the rate of twenty per cent, per 
annum and shall also be liable to pay any expenses caused by the default. 

Statement of Affairs to be made to the Liquidator 

Upon a winding up order being made, a statement as to the affairs of the company 
must be made by the directors to the liquidator, with a view to enabling the liquidator to 
manage the affairs of the company in liquidation and with a view to informing him of the 
financial affairs and liabilities of the company. The particulars required to be given in the 
statement are 

(1) The debts and liabilites of the company ; 

(2) The assets of the company stating separately the cash balance in hand abd in 

bank, if any; 

(3) Tlie name, residence and occupation of each creditor statings separately the 

amount of secured debts and unsecured debts ; 

(4) The debts due to the company, and the name, residence and occupation of each 

person from whom the same is due and the amount likely to be realised there¬ 
from ; 

This statement must be submitted to the liquidator by the directors within 21 days from 
the relevant date, i.e., the date of the winding up order, or the date of appointment of the 
provisional liquidator if such liquidator was appointed. 

Creditors and contributories can inspect this Statement, the object of whicb is to enable 
the liquidator to have some idea of the affairs of the company. 

Appointment of Provisional or Interim Liquidator 

Whenever it is shown to the Court that unless some person is immediately appoint¬ 
ed as a provisional liquidator to take charge of the affairs of the comimny, the 
directors or other persons in charge of its affairs will in all probability tlispose of 
the assets to the detriment of the applicant^ the Court may order that some fit and pro¬ 
per person be appointed as an interim liquidator (a temporary liquidator). The raison 
d'etre of the appointment of a provisional or interim liquidator is that of protectii^ the 
property from wrongful dissipation or alienation by those in charge of it. The petitioner 
praying for the appointment of a provisional liquidator must satisfy the Court that (i) unless 
the provisional liquidator is appointed the assets will be all squandered away to his detri¬ 
ment, and (ii) there is an imminent danger of an alienation of the assets ; and (iii) that the 
assets are of substantial value so that it is really worth appointing a pierson to take charge 
of the same for keeping the same in status quo« 
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A provisional liquidator is concerned not with the process of liquidation but only with 
the keeping of the property in status quo. All that is to be done in the carrying on of the 
liquidation and the completion thereof will be done by the regular liquidator when he gets 
appointed. In the meantime the interim liquidator acts only to keep the custody of the 
property, keep accounts relating to its proceeds, and expenses. He has to hand over all 
ihe assets thus in his possession and custody to the regular official liquidator as soon as the 
latter is appointed by the Court. 


Committee of Inspection 

A comrnittee of inspection can be appointed in a compulsory winding up. It cannot 
consist of more than 12 members. Its members are representatives of the creditors and of 
the contributories of the company ; they are either creditors or contributories themselves 
or persons holding powers-of-attorney from creditors or contributories. 

The committee can inspect the accounts kept by the official liquidator. The main 
object behind the appointment of the committee of inspection is that of getting a body of 
persons who can conveniently and efficiently act and voice the views of the creditors 
and contributories. The committee of inspection guides and controls the official liqui¬ 
dator in the matters relating to the winding up, and it is the duty of the official liquidator 
to pay heed to all the just, lawful and sensible wishes of the creditors and contributories 
conveyed to him through the committee of inspection. The committee can act only if the 
majority of its members is present. 

Powers of the Court in a Compulsory Winding-'up Ordinary Powers 

(1) Power to settle a list of contributories and to order rectification of register of 

members. 

(2) Power to require delivery of money, property or documents of the company 

to the liquidator. 

(3) Power to order .payments of debts and allow set-off. 

(4) Power of Court to make calls by a balance order. A Balance Order means an 

order made by the Court calling upon a contributory to pay to the liquidator 
the amount payable by him on a call made on him (by the liquidator) which 
he had not paid. The balance order operates like a decree or order of a Court 
of law and it can be executed against the property of the contributory concerned. 
The advantage of taking a Balance Order is that so much time is saved thereby ; 
it is less expensive also. But if the contributory against whom the liquidator 
seeks to take a balance order, satisfies the judge that he has some defence and 
that it would not be just to make against him a balance order in a summary 
way, the Court will ask the liquidator to resort to the remedy of a suit and will 
refuse to make a balance order in a summary way. 

(3) Power to order payment of money in a scheduled bank for any debt due to the 
company by a contributory or other person. 

(6) Power to exclude creditors who do not prove their claim in time. The Court 

can fix the time or times within which the creditors must prove their claims, 
sa that if they do not prove their claims within the time so fixed, they will 
be excluded from the benefit of any distribution made before these debts 
are proved. A creditor who is late may nevertheless if there are assets and 
funds prove his debt provided it is not time-barred at the date of the making 
of the order of winding up. 

(7) Right to adjust the rights of contributories. 
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Extraordinary Powert 

(1) The Court can summon before it for examination in Chambers any per¬ 

son who is believed to be in possession of money, property or other valuable 
information regarding the affairs of the company. Such person would be 
put on oath and questioned, and if the Court finds that he is in possession of 
property or documents or money of the company, the Court will order him 
to restore the same to the liquidator. 

This examination is called an examination in private, because it is not in 
open Court, but in chambers of the Judge. 

(2) The Court can order what is known as a public examination of any promotefs’ 

directors, company secretary, manager or other officers of the 
company, in the winding up of the Company, if an application for such 
examination is made to the Court by the liquidator. A prima facie case, must 
be made out by the liquidator in order to procure the public examination. 
It is the duty of the official liquidator to take part in the public examination. 
He can have legal assistance as may be sanctioned by the Court. Any cre¬ 
ditor or contribiltory may also take part in the public examination. The 
Court can examine the person concerned on oath. The object of the public 
examination is that of finding oiit the cause or causes of the liquidation and 
whether any person like a promoter or a director or officer of the company has 
committed any fraud relating to the affairs of the company or its promotion or 
formation. 

(3) The Court can have an absconding contributory arrested and brought 

before it. 

Tbe Mode in which the Liquidator pays Debts and returns Capital and Surplus 

Assets 

Subject to the right of the liquidator to claim even out of the property charged in favour 
of the secured creditors, any reimbursement for expenses properly incurred by the liqui¬ 
dator for the preservation or realization of the securities of the secured creditors, 
the secured creditors come first and foremost and the liquidator cannot interfere with the 
property charged in their favour. The secured creditors are safe with the property secured 
in their favour ; and the expenses of the winding up properly incurred do not get priority 
over the claims of the secured creditors. The official liquidator must reserve some 
money required for the cost, charges and expenses of the winding up, and then 
pay what are known as preferential creditors. Preferential debts are as follows :— 

(1) Debts due and owing to the State or to a Local Authority, due from the 

company at the date of the winding up order and payable within twelve 
months next before the winding up, provided these debts are revenue, 
taxes, cesses or rates payable to the State or the Local Authority ; 

(2) Wages or salaries of any clerk or servant for services rendered to the com¬ 

pany within two months next before the winding up, not exceeding 
Rs. 1,000 in the case of a clerk, and not exceeding Rs. 500 in the case 
of a workman or labourer ; 

(3) Compensation payable under the Workmen’s Compensation Act, in 

respect of death or disablement of any employee of^the company ; 

(4) All sums due to any employees of the- company from a Provident Fund, Pen¬ 

sion Fund or Gratuity Fund or any other fund for the welfare of the 
employees of the company; 

{5) The expenses of any investigation into the affairs of the company on 

report made to the Government by the registrar of companies. 
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If the assets of the company are not sufficient to discharge the preferential debts in full, 
the preferential creditors have to take proportionately, ranking pari passu. In so far as the 
assets are not sufficient to meet the claims of the prekrential creditors, the preferential credi* 
tors, have a priority over the debenture-holders with a floating charge. After that the 
unsecured or ordinary creditors are paid according to their claims, and if they could not be 
paid in full, they rank pari passu. 

After the debts are all paid up, if there are any assets remaining, the same are to be 
distributed among the shareholders in accordance with their right to the return of the 
capital, so that the holders of preference shares with a preferential right both as regards 
dividends and capital shall have a priority over the ordinary shareholders. But where the 
preference shares are preferential as regards dividends but not as regards c-apital, the prefer¬ 
ential shareholders shall not get any priority over the ordinary shareholders. 

If there be any surplus assets left after the return or redistribi^tion of the capital among 
the shareholders, all shareholders are entitled to take equally in these surplus assets, that 
is, subject to the Articles pf Association, no shareholders shall have priority but all shall 
take pari passu. Whatever else the articles provide may be valid. 

Dissolution of the Company 

After the affairs of the company get compulsorily wound up, an order is taken from the 
Court that the company be dissolved as from the date of the Court’s order. If the 
official liquidator passes his official account he is to apply to the Court for such order for 
dissolution of the company. Within hfteen days from the making of the order, the official 
liquidator must report the order to the regrstrar of companies of the State concerned, and 
then it is the duty of the registrar to make in his book a minute of dissolution of the com-* 
pany. 

The dissolution of a company may be declared void at any time within two years 
of the date of the dissolution, on an application made by the liquidator or by any interested 
person to the Court for such resuscitation of the company. In re Scad, 1941, 2, All. 
El.R. 466, it was held that the period of two years means the period between the date of the 
dissolution and the date of filing the application for cancellation of the dissolution ; that 
means that if the petition for the cancellation of the dissolution is filed in Court 
within two years from the date of the dissolution, the requirement of the Act is ful¬ 
filled, and it does not matter when the Court actually makes the order nullifying 
or cancelling the dissolution. The petition may come up for hearing even after two 
years have expired from the date of the dissolution, e.g. it may be even after the expiration 
of three years ; the order made by the Court cancelling the dissolution will be regarded as 
perfectly valid. 

The liquidator must not unduly destroy the papers and documents of the company 
even after the dissolution i** complete, because as already mentioned the company may be 
resuscitated by an order of the Court cancelling the dissolution. The liquidator must wait 

for adeast three years after the date of the dissolution of the company, i.e., the date 
of the order of the Court dissolving the company. 

VOLUNTARY WINDING UP 
Grounds for Voluntary Winding Up 

The company may be wound up voluntarily on any one or more of the following grounds:— 

(I) That the period fixed by the Articles for the existence of the company is over or 
that the purpose for which the company had been formed is accomplished, or 
that some event mentioned by the article:; as the event in which the winding 
up should take place, has taken place ; on any such ground any resolution 
passed by the shareholders of the company is a sufficient resolution; 
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(2) That the company cannot because of its liabilities continue its busmess and that 

looking to the circumstances it is desirable to have it wound up ; an axtnii* 
ordinary resolution is necessary in such case ; 

(3) That a special resolution has been passed by the shareholders of the com^ 

pany deciding to have a voluntary winding up of the company. The ground 
may be any ground whatever accepted by the company as a ground for 
voluntary windmg up ; such ground of course is other than any of the grounds 
mentioned in (I) and (2) above. 

A resolution by the shareholders of the company for a voluntary winding up of the com¬ 
pany is called a Resolution for Voluntary Winding Up. 

Points of Distinction between a Members* Voluntary Winding Up and a Creditors* 

Winding Up 

(1) Where a company has proved its solvency by filing with the registrar of companies 

a Declaration of ^Ivency wherein its directors have stated that to the best 
of their knowledge and information the company will be able to pay all its 
debts in full within a period of three years from the commencemrat 
of the winding up, the winding up shall be a members* voluntary winding 
up. . On the other hand where the company has not proved its solvency by 
filing a Declaration of Solvency, the presumption of its insolvency per¬ 
sists, and the winding I'p shall be a creditors' voluntary winding up. 

(2) In a members’ voluntary winding up the members occupy a dominating part; 

but in a creditors' voluntary winding up the creditors have an overwhelming 
influence. 

(3) In a members' voluntary winding up the liquidator is appointed and remunerated 

by the members. In a creditors* voluntary winding up the liquidator is appoin¬ 
ted by the members and the creditors at their respective meetings ; and if they 
disagree, the person or persons appointed by the creditors shall be regarded 
as duly appointed unless the members appeal to the Court for setting aside 
the creditors* choice and for having the appointment made by them confirmed 
by the Court or for having any other person or persons as the Court may think 
fit to appoint as the liquidator or liquidators. 

(4) In a members' voluntary winding up there is no Committee of Inspection; 

but in a creditors' voluntary winding up there may be a Committee of 
Inspection. 

(5) In a members' voluntary winding up, the liquidator accounts and reports to the 

members ; but in a creditors' voluntary winding up, the liquidator accounts to 
the creditors and members. 

Commencement of Voluntary Winding Up 

A voluntary winding up is deemed to commence from the time of the passage of the 
resolution for voluntary winding up. 

Consequences of Voluntary Winding Up 

Unlike a compulsory winding up, a voluntary winding up does not bring about a stay 
of suits and legal proceeding unless the liquidator applies for such stay; so also, unlike a 
winding up by an order of the Court, in the case of a voluntary winding up, suits by or against 
the company can be brought without the leave of the Court, though it is open to the liqui¬ 
dator to apply for a stay of such suit or other legal proceeding. 

Another important consequence of a voluntary winding up is that the directors cease 
to function except to the extent to which they are allowed to function. 
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The company must cease to carry on its business except for a beneficial winding up» 
and the servants of the company are deemed to be discharged if the company has ceased to 
do business. 

Debentures with a floating charge get crystallized, and debentures payable at a future 
date become payable immediately. 

The Legal Position of Voluntary or Non^OfHcial Liquidators 

A voluntary liquidator is a non-ofhcial liquidator, and is not regarded as a public ser^ 
vant. He is a trustee for the company and its creditors ; but not for individual creditors or 
shareholders. He is a trustee only in the sense that he is in a fiduciary position towards 
his company and its creditors. He is an agent of the company whose liquidator he is appoin¬ 
ted. 

POWERS AND DUTIES OF LIQUIDATORS 
Powers 

(1) In a members’ voluntary winding up, with the sanction of an extraordinary 

resolution of the company, and in a creditors’ voluntary winding up, with 
the sanction of the Court or of the Committee of Inspection, a voluntary 
liquidator can exercise any of the following powers :— 

(a) Do all acts and execute in the name and on behalf of the company all 

deeds, receipts and other documents and for that purpose use when 
necessary the company’s seal; 

(b) Prove, rank and claim in the insolvency of any contributory for any balance 

against his estate, and receive dividends in respect of that balance as 
a separate debt due from the insolvent and rateably with the other 
creditors ; 

(c) Draw, accept, make, indorse bills of exchange, promissory notes, hundis, 

in the name and on behalf of the company ; 

(d) Take out in his official name letters of administration to any deceased 

contributory. 

(2) Without the sanction of the Court or of the Committee of Inspection or of the 

company, the liquidator can exercise any of the powers (other than those 
mentioned under (a), (b), (c) & (d) in the preceding paragraph) given to the 
official liquidator under the Indian Companies Act. 

(3) Can exercise the power to settle lists of contributories. 

’ (4) Can make calls. 

(5) Can summon general meetings of the company for obtaining the sanction of the 

company by special or extraordinary resolution or for any other purpose he 
may think fit. 

(6) He can, with the sanction of an extraordinary resolution of the company, pay 

any claims of creditors in full, enter into comprom’se or arrangement with 
creditors, and compromise any calls or liabilities to calls, debts and liabili¬ 
ties capable of resulting in debts and all claims between the company and a 
contributory or alleged contributory or other debtor or person, and all ques¬ 
tions relating to the assets or to the winding up. 

Duties 

(I) He must administer the assets so that the same may be properly used in discharg¬ 
ing all obilgations of the company and in distribution of surplus assets among 
the members of the company. 
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(2) must within 21 days after his appointment as liquidator deliver to the regis¬ 
trar of companies a notice of his appointment in the form prescribed by the 

Court. 

(3) If the winding up lasts for more than a year, the liquidator must, in a members' 

voluntary winding up, si^mmon a general meeting of the company, and in a 
creditors’ voluntary winding up, summon a meeting of the members and also 
a meeting of the creditors at the end of the first year from the commencement 
of the winding up and of each succeeding year or as soon thereafter as con¬ 
venient within 90 days of the close of the year, and must lay before the meeting 
or meetings an account of his acts and dealings in the winding up during the 
preceding year and a statement regarding the position of the liquidation. 

(4) As soon as the affairs of the company are fully wound up, the liquidator must 

make up an account of the winding up affairs and must call a general meeting 

of the company so that the account may be laid before the meeting. Within 
one week after the meeting the liquidator must send to the registrar a copy of 
the account; and must make a return to him of the holding of the meeting 
and of its date. This applies to a members’ voluntary winding up also. 

Committee of Inspection 

A Committee of Inspection can be appointed in a creditors’ voluntary winding, up ; 
but the Companies Act makes no provision whatever for a Committee of Inspection in the 
case of a members’ voluntary winding up, the reason being that the members alone have a 
dominating influence, control and interest in a members’ voluntary winding up and the 
company is solvent. 

Tile Committee of Inspection in a creditors’ voluntary winding up, may be appointed 
to guide the voluntary liquidator or liquidators with regard to the affairs of the company in 
its liquidation and to convey to him or them the wishes of the creditors and contributories. 
It may involve time and money calling every now and then a meeting of the entire body of 
contributories ; hence the law has provided for an easier and speedier way of communicating to 
the liquidator the wishes of the creditors and contributories through the Committee of Ins¬ 
pection, which r a smaller and a handier body. The liquidator is not bound by the wishes 
of the Committee of Inspection if such wishes are contrary to the Act or law or unreasonable. 

The creditors can appoint not more than five persons ; and the members can appoint 
not more than five persons as their representatives. Where the creditors and members do 
not agree wrth regard to the appointment of the members of the Committee of Inspection 
and if the creditors decide that all or any of the persons appointed by the contributories to 
act as members of the Committee of Inspection, should not be members of the committee, 
such persons shall not, unless the Court otherwise allows them to act, be members of the 
Committee. The Court may appoint other persons to act as such members instead of the 
persons objected to by the creditors. 

Way in which the Voluntary Liquidator has to pay the Debts, return the Capital 
and distribute Surplus Assets 

The law on this point is the same as in the case of a compulsory winding up. 

(Please see the notes on that point—already dealt with, in the case of compulsory wind 
ing up.) 

Dissolution of the Company 

(Same as in the case of a compulsory winding up already dealt with in an earlier chapter. 

Winding Up under Supervision of the Court 

A voluntary w ndmg up may be superseded by a winding up by an order of the Court 
or may s'mply be brought under the control and supervision of the Court. If it is a winding 
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up under the supervision of the court it is really the continuance of the voluntary winding 
up under the superintendence, direction and control of the Court. 

A winding up under supervision is deemed to commence as from the date of the passage 
of the resolution for voluntary winding up. 

The object of a supervision order is that of ensuring protection for all the interests 
likely to be affected or involved by or in the winding up. 

TTie court may, when it makes the supervision order or at any time later, appoint any 
additional liquidator to act with the voluntary liquidator. If the Court does not appoint 
any additional liquidator, the existing liquidator will continue to act by himself. 

If an additional liquidator is appointed by the Court, his powers, duties and legal posi¬ 
tion shall be the same as that of a voluntary liquidator appointed by the company. The 
Court can remove any liquidator and fill the vacancy. The Court can remove, on some 
valid reason, any additional liquidator appointed by it, or any liquidator appointed under 
the supervision order. The court can also fill any vacancy caused by the removal of the 
liquidator by it, or by death or by resignation. 

The effect of a supervision order is that the liquidator may, subject to such restrict 
tions as the Court may impose^ exercise all his powers withoiTt the sanction or interven¬ 
tion of the Court, in the same manner as if the winding up were absolutely a voluntary wind¬ 
ing up. The effect of the supervision order is not to take away the powers of the existing 
voluntary liquidator or to alter the course of the voluntary winding up which is allowed to 
continue as before subject only to the superintendence and control by the Court. The 
supervision order gives the creditors, the contributories and others the power to apply to 
the Court for such orders as may be felt necessary or expedient for an impartial winding 
up. Any attachment, execution, distress or sequestration against the property or effects 
of the company in winding up by or under the order or supervision of the Court is avoided 
unless the Court has allowed the continuance of the same. 

Distinction between the Winding-Up of a Company and the Insolvency of an 

Individual 

(1) A company may be wound up even though fully solvent, e.g., for an amalga¬ 

mation or a reconstruction or because the purpose for which it had been formed 
is fulfilled ; but a solvent individual cannot be declared insolvent except 
by an erroneous order of the Court. 

(2) In a winding up of a company, the insolvency rules relating to ' reputed 

ownership’ do not apply. The doctrine of reputed ownership, which 
applies to the case of traders and goods, says that goods which are at the com¬ 
mencement of the insolvency in the possession, order or disposition of the 
insolvent, in his trade or business by the consent and permission of the tiue 
owner, in such circumstances that the insolvent becomes the reputed owner 
thereof, are divisible among the insolvent’s creditors. This doctrine is un¬ 
known to Company Law. 

(3) An individual may be declared an insolvent, but a registered company cannot 

be declared insolvent, but can only be wound up or removed as a defunct 
company. 

(4) The insolvency of an individual involves that the property of the insolvent 

wheresoever situated, excepting certain exempted property, vests in the 
official assignee or the receiver, as the case may be, but in the winding up 
of a company the property of the company is not vested in the liquidator 
but remains vested in the company itself. 
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Transfer of Shares and Alteration in the Status of Members after the Conaoience- 

ment of the Winding-’Up 

In the case of a compulsory winding up shares cannot be transferred except with the 
leave of the Court. Such leave will only be granted in exceptional cases to protect an innocent 
transferee. 

In a voluntary winding up shares cannot be transferred, except to, or with the sanction 
ofi the liquidator. 

In a winding up under supervision of the court, shares cannot be transferred except 
with the leave of the Court. 

Any alteration in the status of the members of the company after the commencement 
of the winding up is void. 

Disclaimer of Onerous Property 

The liquidator of a company may, with the leave of the Court, disclaim any onerous 
(burdensome) property, e.g., shares and stock in a company on which calls may be made 
rather than any dividends paid. The liquidator can disclaim, within twelve months after 
the commencement of the winding-up or such extended time as may be allowed by the Court. 

Disposal of Documents of the Company 

After the company has been wound up and is about to be di^-olved, its documents and 
the documents of its liquidator may be disposed off in such manner as the Court may think 
fit in the case of a winding up by or under the supervision of the Court, or in such manner 
as the company by an extra-ordinary resolution may order in the case of a voluntary winding 
up. After three years from the dissolution of the company, the company shall not be held 
responsible for not handing over the documents to any person interested therein, because 
after the company’s dissolution the company is no nore in existence. 

Power of the Court to Assess Damages against Delinquent Directors, Promoters, 
Manager, Liquidators, or any Officer of the Conipany 

The Couit may, on an application made to it by the liquidator or by any creditor or 
contributory, within three years from the date of the first appointment of a liquidator or of 
misapplication, retainer, misfeasance or breach of trust, as the case may be, whichever is 
longer, examine into the conduct of the promoter, director, manager, liquidator or officer 
who is suspected of having misapplied or retained or of having become liable or accoun¬ 
table for any money of the company, or of having been guilty of misfeasance or of breach 
of trust in relation to the affairs of the company. If after examining into the conduct of the 
suspected person, if it thinks fit, the Court may compel him to repay or restore the property 
or money or any part thereof, with interest thereon at such rate as it may think fit to allow ; 
or the Court may order the contribution of such sum to the assets of the company by way 
of compensation in respect of the misapplication, retainer, misfeasance or breach of trust, as 
the Court may deem fit to order. 

Winding Up of Unregistered Companies 

An unregistered company includes a partnership, an association or a company having 
more than seven members but does not include a railway company incorporated by an Act 
of Parliament or some Indian Law or a company registered under the Indian Ciompanies 
Act. In Strauss & Co.’s Cise 38 Bom. L.R. 1080, it was held that section 270 of the (Zom- 
pani^ is enumerative but not exhaustive, and that a foreign company, whether 
consisting of more than seven members or not, can be wound up as an unregistered 
company if it does business in India, even though an order for winding up has already been 
made by the Court at the place where the company was incorporated. But according to 
the Rangoon High (2ourt (Chettyar v. Hormusji, 8 Rang. 658), a company can be wound up 
as an unregistered company only if it has more than seven members, and not otherwise. 



510 


MERCANTILE LAW 


An unregirtered company can be wound up under the provisions of the Indian Compa¬ 
nies Act; and all the winding up provisions of the Act are applicable to such a company,, 
subject to the following qualifications and modifications :— 

(1) The Court of the place where the company is doing business or of the principal 

place where the company is carrying on its business, can make an order for 
winding up. The registered office is deemed to be situated in the place which 
is the principal place of business of the company. If the company has more 
than one principal place of business, the registered office is deemed to be 
situated in each of these principal places of business. 

(2) An unregistered company may be wound up by an order of the Court, but not 

voluntarily or subject to the supervision of the Court. 

(3) An unregistered company may be wound up under the Act if it hat; been dissolved 

or has ceased to do business or is doing business simply for winding up ; or 
if it IS unable to pay its debts or the Court considers it just and equitable to 
wind ’t up. 

(4) An unregistered company is considered to be unable to pay its debts if a creditor 

of the company having a claim against the company of a sum exceeding five 
hundred Rupees has served on the company a demand requesting it to pay 
the sum due, and the company has neglected to pay the sum or to secure or 
compound for it to the satisfaction of the Court, or if any suit or legal pro¬ 
ceeding is instituted against a member for a debt, due or alleged to be due, 
from him, and a notice of the institution of the legal proceedings or suit is 
given to the company, and the company has not, within 10 days after the 
service of the notice, paid, secured or compounded for the debt or demand, 
or procured a stay of the proceedings or indemnified the defendant; or if 
execution or other process against the company or a decree or order obtained 
by any creditor has not been satisfied ; or if it is otherwise proved to the satis¬ 
faction of the Court that the company cannot pay its debts. 

Amalgamation and Reconstruction 

Amalgamation means the blending of two or more concerns or companies into one. 
Reconstruction involves the blending of two or more companies into one or the continuance 
of one concern in a reconstituted manner. Reconstruction implies that the existing 
business is carried on in some altered form, so that the persons interested and the business 

substantially may be the same. 

The method by which reconstruction or amalgamation can take place is either that of 
a winding-up or that of resorting to a scheme of transfer of undertaking of one company 
(the transferor company) to another company (the transferee company). When the scheme 
is resorted to, sanction of the Court is required. 

Power of the Central Government to make Rules 

The Central Government may make rules providing for all or any matters which under 
the Act are to be prescribed by its authority. Every such rule is published in the Official 
Gazette, and, on such publication, is deemed to be as effective as under the Companies Act. 

Provisiokis for the Benefit of Employees 

Any sum of money taken by a Company from any of its employes as security for good 
behaviour and honest service or otherwise, must be kept deposited by the Company in a 
separate account in a Scheduled Bank, and must not be mixed up with the Company s 
moneys. No portion of the deposit amount can be utilised by the Company, except for the 
purpose (if any) agreed to in the contract of service. 
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Any provident fund constituted by the Company for the benefit of any class of its 
employees, and any and all moneys contributed to such fund, and all moneys accrued as 
interest on such funds or otherwise accrued to such fund, must be invested and kept invested 
in truet securities. The Company cannot use any portion whatever of the funds for its 
own use. 

An employee of the Company has the right to request the Company to show him the 
Scheduled bank's receipt for any money or security deposited with it by the Company, and 
the Company is bound to show such receipt to the employee. 



CHAPTER XXXm. 


LAW RELATING TO BANKING COMPANIES 
Definirion of ‘Bankiiig Company’ 

^Banking Company* means any Company which does the business of accepting, for 
the purpose of lending or investment, of deposits of money from the members of the public 
repayable on demand or otherwise, and withdrawable by cheque, draft, order or otherwise^ 

A banking Company does not cease to be a banking company merely because there is an 
order of the Central Government under Sec. 3 of the Banking Companies (Inspection) Ordi-^ 
nance, 1946, prohibiting it from receiving fresh deposits. (Jwala Bank Ltd. v. Shitla Singh 
1950, 20 Comp. Cas. 238). Any company which manufactures goods or carries on any trade 
and which accepts deposits of money merely for financing its business as such manufacturer 
or trader is not a banking Company. 

Kinda of Buiinest a Bankiiig Company may engage in 

A Banking Company must limit its objects to the carrying on of the business of accepting 
deposits of money on current account or otherwise, subject to withdrawal by cheque or draft 
or otherwise, along with some or all of the forms of business laid down in Section 6 of the 
Banking Companies act. v 

Under Section 6 of the Banking Companies Act a Banking Company may, in addition 
to the business of banking, engage in any one or more ot the following forms of business :— 

(a) The borrowing, raising or taking up of money; the lending or advancing of 

money either upon or without security; the drawing, making, accepting, dis¬ 
counting, buying, selling, collecting and dealing in bills of exchange, hoondees, 
promissory notes, coupons, drafts, bills of lading, railway receipts, warrants, 
debentures, certificates, scrips and other instruments, and other securities 
whether transferable or negotiable or not; the granting and issuing of letters 
of credit, travellers' cheques and circular notes ; the buying, selling and dealing 
in bullion and specie ; the buying and selling of foreign exchange including 
foreign bank notes, the acquiring, holding, issuing on commission, underwriting 
and dealing in stock, funds, shares, debentures, debenture-stock, bonds, 
obligations, securities and investments of all kinds ; the purchasing and selling 
of bonds, scrips or other forms of securities on behalf of constituents or others, 
the negotiating of loans and advances ; the receiving of all kinds of bonds, 
scrips or valuables on deposit or for safe custody or otherwise ; the providing 
of safe custody vaults ; the collecting and transmitting of money and securities ; 

(b) Acting as agents for any Government or any Local Authority or any other person 

or persons ; the carrying o^ of agency business of any description including 
the clearing and forwarding of goods, giving of receipts and discharges and 
otherwise acting as attorney on behalf of customers, but excluding the business 
of a managing agent of a company; 

(c) Contracting for public and private loans and negotiating and issuing the same ; 

(d) The effecting, ensuring, guaranteeing, underwriting, participating in managing 

and carrying out of any issue, public or private, of State, municipal or other 
loans or of shares, stock, debentures, or debenture stock of any company, 
corporation or association and the lending of money for the purpose of any 
such issue; 

(e) Carrying on and transacting every kind of guarantee and indemnity business; 

(0 Managing, selling and realising any property which may come into the possession 
^ of the company in satisfaction or |>aTt satisfaction of any of its claims ; 
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(g) Acquiring and holding and generally dealing with any property or any right, title 

or interest in any such property which may form the security or part of the 
security for any loans or advances or which may be connected with any such 
property ; 

(h) Undertaking and executing trusts ; 

(i) Undertaking the admiristration of estates as executor, trustee or otherwise ; 

(j) Establishing or supporting or aiding in the establishment and support of associa^ 

tions, institutions, funds, trusts and conveyances calculated to benefit employees 
or ex-employees of the company or the dependants or connections of such 
persons ; granting pensions and allowances and making payment towards 
insurance ; subscribing to or guaranteeing moneys for charitable or benevolent 
objects or for any exhibition or for any public, general or useful object ; 

(k) The acquisition, construction, maintenance and alteration of any building or 

works necessary or convenient for the purposes of the G>mpany; 

(l) Selling, improving, managing, developing, exchanging, leasing, mortgagings 

disposing off or turning into account or otherwise dealing with all or any part 
of the property and rights of the company; 

(m) Acquiring and undertaking the whole or any part of the business of any person 

or company, when such business is of a type enumerated or described in this 
sub-section, viz .9 Sub-Section (I) of Section 6 of the Banking G)mpanie8 
Act, 1949 ; 

(n) Doing all such other things as are incidental or conducive to the promotion or 

advancement of the business of the Gsmpany; 

(o) Any other form of business which the Central Government may, by notification 

in the official Gazette, specify as a form of business in which it is lawful for a 
banking company to engage. 

[No banking company can engage in any form of business other than the abovemen- 
tioned.] 


Prohibition of Trading: 

No Banking Company can directly or indirectly deal in the business of buying or selling 
or bartering of goods, except in connection with the realisation of security given to or held by 
the Company; and no Banking Company shall engage in any trade, or buy, sell or barter 
goods for others otherwise than in connection with bills of exchange received for collection or 
negotiation or with the undertaking of the administration of estates as executor, trustee 
or otherwise. 


Disposal of Noii*'baiikiiig Assets 

A banking company cannot Jiold any immovable property, "howsoever acquired, except 
for its own use, for any period exceeding 7 years from the acquisition of it, or from the com¬ 
mencement of the Banking Companies Act, 1949, whichever is later or on any extension of 
time as may be allowed, and such property shall be disposed of within such period or extended 
period of time, as the case may be. A banking company may, within the period of 7 years 
as mentioned, deal or trade in any such property for facilitating its disposal. The I^eserve 
Bank may, in any particular case, extend the period of 7 years by such further period not 
exceeding 5 years, if the Reserve Bank is satisfied that such extension of time is required in 
the interests of the depositors of the banking company. 

Managing Agents Probibited 

Managing Agents can no longer exist in the case of Banking Companies. 
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Restrictioni on Employment of Certain Types 

Under Section 10 of the Banking Companies Act, no banking company shall employ 
any person— 

(1) who is, or at any time has been, adjudicated insolvent or has suspended payment 

of his debts, or has compounded with his creditors, or who is or has been 
convicted of an offence involving moral turpitude ; or 

(2) whose remuneration is wholly or partly based on commission or profit sharing ; or 

(3) whose remuneration is, looking to the normal standards in banking business, on 

a scale disproportionate to the resources of the Company; or 

(4) who is app>ointed in managing capacity and is yet a director of any other Company, 

not being a subsidiary of the Banking Company, or who is engaged in any other 
brsiness or vocation or has a contract of over 5 years, at any one time, with the 
Company to manage its affairs. 

Any contract with the Company for its management may be renewed or extended for 
a further period not exceeding 3 years at a time if and so often as the directors so think fit 
and decide. 

Whenever any question arises in any particular case whether the remuneration is on a 
scale disproportionate to the resources of the Company, the decision of the Reserve Bank on 
that point shall be final for all purposes. 

Requirement as to Minimum Paid>-up Capital and Reserves 

Existing banking companier cannot, after the expiry of three years from the commence¬ 
ment of the Banking Companies Act, 1949 or such further period not exceeding one year as 
the Reserve Bank (having regard to the interest of the depositors of the Company) may think 
fit to allow, carry on business in India unless they have a paid-up capital and reserves of such 
aggregate value as is required under Section 11 of the Banking Companies Act. Other 
banking companies shall, after the commencement of this Act, see that before they com¬ 
mence or carry on business in India, they have paid-up capital and reserves as required by 
Section 1 I. 

If B Banking Company ia incorporated outside India, the aggregate value of its paid-up capital and reserves shall not he less than 15 
lakhs of rupees ; if it has a place or places of business in Calcutta or in the Citv of Bombay or both, the aggregate value of its paid-up 
capital and reierves must be at least 20 lakhs of rupees. 

No Banking Company incorporated outside India shall be deemed to have’complied with the provisions of Section 11 unless it deposits 
and keeps deposited with the Reserve Bank an amount not less than the minimum required (as already mentioned), either in cash or in uu- 
encumbered approved securities or partly in cash and partly in such securities. 

[‘Approved Securities' are lecurihes in which a trustee can invest money under Clause (a), Clause (b). Clause (bb). Clause Cc) or Clause 
(d) of Swtion 20 of the Indian Trusts Act, 1862, and such securities of, or fully guaranteed by, acceding States, as the Reserve Bank may 
be authorised to purchase under Clause (B) of S^tion (17) of the Reserve Bank of India Act, 19341. 

In the case of a Banking Company which is not incorporated outside India, the aggregate value of its paid-up capital and reserves 
shall not be less than 5 lakhs of rupees if it has places of business in more than one State, ainii not less than.10 lakhs of rupees if any such 
place or places of business is or are situated in the City of Bombay or Calcutta or both. If such a Banking Company has all its places 
of business in one State none of which is situated in the City of Bombay or Calcutta, the aggregate value of its paid-up capital and reserves 
must be not less than one lakh of rupees in respect of its principal place of business, plus ten thousand rupees in respect of each of its 
oteher places of business situated in the same district in which it has its principal place of businessti plus twenty-five thousand rupees in 
respect of each place of business situated elsewhere in the Stale otherwise than in the same district; provided, however, that such Banking 
Company shaU not be required to have paid-up capital and reserves exceeding an aggregate value of five lalAi of rupee s, and if such Com¬ 
pany has only one place ol business it shall not be required to have paid-up capital and reserves exceeding an agpegate value of fifty 
thousand rupees. If it has all its places of business in one State, one or more of such places being situated in the City of Bombay or Calcutta, 
the aggregate value of its paul-up capital and reserves shall be at least five lakhs of rupees, plus twenty five thousand rupees in repect of 
each place of business situated outside the City of Bombay or Calcutta. It is however provided that such Banking Company shall not be 
required to have paid-up capital and reserves exceeding an aggregate value of ten lakhs of rupees. 

Any amount deposited and kept deposited with the Reserve Bank, in cosh or in unen¬ 
cumbered approved securities or in both, as required by the Proviso to Sub-Section 2 of 
Section ] 1 of the Act, by a banking company incorporated outside India, shall,.if the Company 
ceases to carry on banking business in India, be regarded as an asset of the Company on which 
the claims of all the creditors of the Company in India shall be a first charge. 

If there be any dispute in computing the aggregate value of the paid-up capital and 
reserves of any Banking Company, the Reserve Bank’s decision in that matter shall be final 
for the Duroose of Section 11. 
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Regulation of Paid-up Capital, Subscribed Capital and Authorised Capital 

The subscribed capital of a banking company carryii^ on business in India, must not 
be less than one half of its authorised capital; and the paid-up capital must be at least one 
half of the subscribed capital. If its capital is increased it must comply with the conditions 
prescribed, within such period not exceeding two years as the Reserve Bank may allow. 

All the shares of a Banking Company shall be Ordinary Shares only (excepting the 
already existing shares of differ nt kinds). 

The voting rights of any shareholder shall not exceed five per cent, of the total voting 
rights of all the shareholders. The voting rights of all the shareholders shall be strictly 
proportionate to the contribution made by them to the paid-up capital of their company. 

Restriction on Commission, Brokerage, Discount on sale of Shares 

A banking company shall not pay out directly or indirectly any commission, brokerage, 
discount or remuneration in any form in respect of any shares issued by it, exceeding in the 
aggregate two and half per cent, of the paid-up value of those shares. 

No Charge on unpaid Capital 

No charge can be created upon its unpaid capital by a banking company. If any such 
charge is created it shall be invalid. 

Restrictions regarding Payment of Dividend 

No dividend shall be paid by a banking company on its shares until all its capitalised 
expenses have been completely written off. Capitalised expenses include preliminary ex¬ 
penses, organisation expenses, share-selling commission, brokerage, amounts of losses incurred 
and any other item of expenditure not represented by tangible assets. 

Prohibition of Common Directors 

No banking company incorporated m India can have as a director any person who is a 
director of another banking company. A director however of a banking Company may 
validly be a director of any other company which is not a banking company. But a managing 
director of a banking Company cannot be director of any other company (even non-banking), 
not being a subsidiary company of the banking company. 

Reserve Fund 

Every banking company incorporated in India must maintain a reserve fund, and must, 
out of the net profits of each year and before declaring of any dividend, transfer a sum equal 
to not less than twenty per cent, of such profits to the reserve fund until its amount becomes 
equal to the company's paid-up capital. 

[The expression “net profits" has the same meaning here as under Sec. 87C (3) of the 
Indian Companies Act, 1913.] 

The Reserve Fund cannot be improperly utilised. (Public Prosecutor v. Anantha, 1943, 
Mad. 629). An ordinary director cannot be convicted, if he was not knowingly and wilfully 
guilty of the default. (In re Neelakantan 1940, 1 Mad. L. J. 478). 

Cash Reserve 

Every banking company (other than a Scheduled Bank) must maintain by way of cash 
reserve in cash with itself, or in an account opened with the Reserve Bank, or partly in cash 
with itself and partly in such account at the Reserve Bank, a sum equal to at least two per 
cent, of its time liabilities and five per cent, of its demand liabilities. It must file with the 
Reserve Bank before the 15th day of every month three copies of a Statement of the amount 
so held on Friday of each week of the preceding month with particulars of its time and de¬ 
mand liabilities on each Friday. 



516 


MERCANTILE LAW 


Rastriction on Subsidiary Companies 

No banking company can form any subsidiary company unless such subsidiary company 
is formed for one or more of the following purposes :— 

(1) The undertaking and executing of trusts ; 

(2) The undertaking of the administration of estates as executor, trustee or other¬ 

wise ; 

(3) The providing of safe deposit vaults ; and 

(4) Such other purposes as are incidental to the business of banking provided the 

previous sanction in writing of the Reserve Bank has been taken in that behalf. 

Except as provided in the preceding paragraph, a banking company shall not hold shares 
in any company, whether as pledgee, mortgagee or absolute owner of any amount exceeding 
thirty per cent, of the paid-up share capital of that Company or thirty per cent, of its own 
paid-up share capital and reserves, whichever is less. 

Any banking company which is holding shares otherwise than as provided above must 
report the matter without delay to the Reserve Bank and must bring the holding of shares 
into conformity with the provisions mentioned above, within such period not exceeding two 
years as the Reserve Bank may allow. 

Except as otherwise abovesaid, a banking company must not, after the expiry of one 
year from the date of the commencement of the Banking Companies Act, 1949, hold shares 
whether as pledgee, mortgagee or absolute owner, in any Company in the management 
of which any managing director or manager of the banking company is in any manner con¬ 
cerned or interested. 


Restrictions on Loans and Advances 

No loans or advances may be made by a banking company on the security of its own 
share;:. Unsecured loans or advances to any of its directors or firms or private companies 
in which it or any of its directors is interested as partner or managing agent or to any indivi¬ 
duals, firms or private companies in cases where any of the directors is a guarantor, cannot 
be made by banking companies. 

[A loan or advance is said to be unsecured when it is made on a security of assets the 
market value of which is less than the amount of such loan or advance. That means that 
to constitute a secured loan or advance, the market value at all times of the assets given 
as security for the loan must be equivalent to the amount of the loan or advance if not more 
than that.] 

Every Banking Company must, in this respect, before the close of the month succeeding 
that to which the Return relates, submit to the Reserve Bank a Return in the prescribed form 
and manner, showing all unsecured loans and advances granted by it to companies in which 
it or any of its directors is interested as director or managing agent or guarantor. If after 
exanuning any such Return, the Reserve Bank is of the opinion that any loans or advances, 
referred to in this paragraph are being granted to the detriment of the interests of the de¬ 
positors of the banking company, the Reserve Bank may, by order in writing, prohibit the 
banking company from granting any such further loans or advances or may impose such 
r^trictions on the grant of such further loans or advances, as it may think fit, and may also 
direct the banking company concerned to secure the re-payment of any such loan or advance 
within such time as may be specified by the order. 

Reaerve Bank*! Power to control Advances by Banking Companies 

Where the Reserve Bank is satisfied that it is necessary or expedient in public interests 
to do 80 , the Reserve Bank may determine the policy in relation to advances to be followed by 
banking companies generally or by any banking company in particular. When the policy 
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has been so determined, the banking companies or the banking company concerned must 
follow that policy. The Reserve Bank may give directions to banking companies generally 
or to any particular banking company or group of banking companies, regarding the purposes 
for which advances may or may not be made, the margins to be maintained in respect o( 
secured advances and the rates of interest to be charged on advances. Such directions shall 
be binding on the banking companies or company concerned, as the case may be. 

Licensing of Banking Companies 

No banking company can do business in India unless it has been allowed a licence b) 
the Reserve Bank in that behalf. 

An application in writing has got to be made to the Reserve Bank for a licence undei 
Section 22. Before granting the licence, the Reserve Bank may require to be satisfied by ar 
inspection of the books of the banking Company or otherwise that all or any of the following 
conditions are satisfied :— 

(a) that the Company can pay its depositors in full as and when their claims fall due ; 

(b) that the affairs of the company are not being conducted to the detriment of the 

depositors ; and 

(c) if the company is registered outside India, that the Government or the law ol 

the country where the Company is incorporated does not discriminate in any 
way against banking companies incorporated in India, and that the company 
satisfies all the provisions of the banking Companies Act, 1949, applicable to 
banking companies incorporated outside India. 

The Reserve Bank may cancel any licence if any of the abovesaid conditions ceases to 
be satisfied or if the company ceases to carry on banking business in India or goes into liquida¬ 
tion. 

The Reserve Bank may, at any time after granting a licence, require that any of the 
conditions, the fulfilment of which were not required at the time of granting the licence, shall 
be fulfilled to the satisfaction of the Reserve Bank, within such time as it may specify. If 
such conditions are not then fulfilled, the Reserve Bank may cancel the licence. 

Any banking company aggrieved by the cancellation of its licence, may appeal to the 
Central Government against such cancellation. The decision of the Central Government 
on such Appeal shall be final. 

Restrictions on opening of New Places of Business, and Transfer of 
Existing Place of Business 

A banking company cannot, without first obtaining the permission in writing of the 
Reserve Bank, open a new place of business in any part of India, or change (otherwise than 
within the same city, town or village), the location of an existing place of business situated 
in any part of India. This applies also to Banking Companies incorporated in India wishing 
to open a new place of business outside India or wishing to change (otherwise than within the 
same city, town or village), in any other country or area outside India the location of its 
existing place of business. Before giving such permission the Reserve Bank may require 
to be satisfied by an inspection under Sec. 35, or otherwise about the financial condition and 
history of the company, the general character of its management, the adequacy of its capital 
structure and earning prospects and that public interests will be served by the opening or 
change of location of the place of business. 

The abovementioned provisions do not apply when a banking company opens for a 
pericri not exceeding one month a temporary place of business within a city, town or village 
within which the banking company already has a place of business for affording banking 
facilities to the public on the occasion of an exhibition or conference or mela. 

A “place of business'* includes any sub-office, pay office, sub-pay-office and any place 
of business at which deposits are received, cheques cashed or moneys lent. 
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Maintenance of a Percentage of Aueto 


Every banking company must maintain in cash, gold or unencumbered approved securi¬ 
ties, valued at a price not higher than the current market price, an amount which shall not 
at the close of business on any day be less than twenty per cent, of the total of its time and 
demand liabilities in India. 

Liabilities do not include the paid-up capital or the reserves or any credit balance in 
the profit and loss account of the company or the amount of any loan taken from the Reserve 
Bank. In computing the amount abovesaid the deposit made with the Reserve Bank by a 
banking company incorporated outside India and any balance maintained by a banking com¬ 
pany with the Reserve Bank or its agent or both shall be deemed to be cash maintained. 

Every banking company must, not later than fifteen days after the end of the month 
to which it relates, furnish to the Reserve Bank in the prescribed form and manner a monthly 
return showing particulars of i^s asset?, and its time and demand liabilities at the close of 
business on each Friday during the month or if any Friday be a public holiday then at the 
close of business on the preceding working day. 

Assets in India 

The assets in India of every banking company at the close of the last working day of 
every quarter shall not be less than seventy-five per cent, of its demand and time liabilities 
in India. 

Every banking company must, within one month from the end of every quarter, submit 
to the Reserve Bank a Return in the prescribed form and manner of the assets and liabilities 
as at the close of the last working day of the previous quarter. 

‘‘Assets in India" are deemed to include export bills drawn in, and import bills drawn 
on and payable in India, and expressed in such currencies as the Reserve Bank may from time 
to time approve and also such Securities as might be approved by the Reserve Bank, not¬ 
withstanding that all or any of the said bills or securities are held outside India. 

Return of unclaimed Deposits 

Every banking company is required, under Section 26, to submit, within thirty days 
from the close of each calendar year, a return, in the prescribed form, to the Reserve Bank, 
as at the end of such calendar year, of all accounts in India which have not been operated 
upon for ten years, giving particulars of the deposits standing to the credit of each such 
account, provided that where money is deposited for a fixed period the said term of ten years 
shall be reckoned from the date of the expiry of such fixed period. 

Monthly Returns and Power of the Reserve Bank to call for 
other Returns and Information 

Every banking company must, before the close of the month succeeding that to which 
it relates, submit to the Reserve Bank a return in the prescribed form and manner showing 
its assets and liabilities in India as at the close of business on the last Friday of every month, 
or, if that Friday be a public holiday, then at the close of business on the preceding working 
day. 

The Reserve Bank may, at any time, by a notice in writing, require a banking company 
to furnish it, within the time specified by such notice or such further time as the Reserve 
Bank may allow, with statements and information regarding the business of such banking 
company and without prejudice to the generality of this power, may call for information 
every balf-year regarding the classification of advances and investments of banking companies 
with regard to industry, commerce and agriculture. 
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Power of the Reserve Bank to publish Information 

When the Reserve Bank considers it desirable, in the interests of the public, it may 
publish any information obtained by it under Section 27 in such consolidated form as it may 
think fit. 


Accounts and Balance-Sheet 

At the expiration of each calendar year, every banking company incorporated in India, 
in respect of all business done by it, and every banking company incorporated outside India 
in respect of business transacted through its branches in India, is required, under Section 29, 
to prepare, with reference to that year, a balance-sheet and profit and loss account as on the 
last working day of the year in the Forms set out in the Third Schedule or as near to it as 
circumstances admit. 

In the case of a banking company incorporated outside India the profit and loss account 
may be prepared as on a date not earlier than two months before the last working day of the 
year. 

The balance-sheet and profit and loss account must be signed by the manager or the 
principal officer of tlie banking company, and when there are more than three directors of 
the company, by at least three of those directors, or where there are not more than three 
directors, by all the directors ; this is in the case of a banking company incorporated in India. 
In the case of a banking company incorporated outside India, the balance-sheet and profit 
and loss account must be signed by the manager or agent of the principal office of the com¬ 
pany in India. 

It should be noted that though the balance-sheet of a banking company is not in ac¬ 
cordance with Form “F” in the Third Schedule to the Indian Companies Act, 1913, yet 
the requirements of the Companies Act in respect of the balance-sheet and profit and loss 
account, must be complied with, except to the extent to which the Banking Companies Act 
conflicts with the provisions of the Companies Act, in which case the provisions of the Com¬ 
panies Act will not apply, and those of the Banking Companies Act will apply. 

The Central Government is given power, under Section 29 of the Act, to amend the 
Forms set out in the Third Schedule of the Act, provided it has given not less than three 
months' notice of its intention to do so. 


Audit 

Section 30 requires the balance-sheet and profit and loss account of a banking company 
to be audited by the auditor or auditors of the company. Such auditor must be a duly 
qualified auditor, as required under the Companies Act. For the purposes of the audit, 
the auditors shall have the same powers and duties and shall exercise the same function and 
be subject to the same liabilities and penalties as auditors of companies registered under 
the Companies Act. 

In the case of a banking company incorporated outside India, the balance-sheet and , 
profit and loss account must be audited by an auditor duly qualified under our Companies 
Act or by a person duly qualified to be an auditor under the law of the country in which the 
company has been incorporated. 

The auditor shall have in his report to state whether or not books have been properly 
kept by the company and whether or not the informal ion and the explanations demanded 
by him have been supplied to him by the directors of the company, and whether or not the 
balance sheet is in conformity with the law and is a true and correct view of the company s 
affairs and position. In addition to these matters, auditors are required to state in their 
report, in the case of a banking company incorporated in India.— 

(a) whether or not the information and explanations required by them have been 
found to be satisfactory ; 
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(b) whether or not the transactions of the company which have come to their notice 

have been within the powers of the company ; 

(c) whether or not the returns received from branch offices of the company have 

been found adequate for the purposes of their audit; 

(d) whether the profit and loss account shows a true balance of profit and loss for the 

period covered by such account; and 

(e) any other matter which they, as auditors, consider it to be their duty to disclose 

to the shareholders of the company. 

Submission of Returns 

Banking companies are required to publish, in the prescribed manner, the accounts 
and balance-sheet with the auditors' report thereon. Three copies of these documents shall 
be furnished as returns to the Reserve Bank within three months from the end of the period 
to which they relate or within such period of time as the Reserve Bank may have allowed by 
extension. The Reserve Bank cannot give an extension exceeding further three months. 

Copies of Balance*-sheets and Accounts must be sent to the Registrar 

of Companies 

When a banking company furnishes its balance-sheet and accounts it may or when it is 
a private company it shall (must) at the same time send to the Registrar of Companies three 
copies of the balance-sheet and accounts and of the auditors report. When such copies 
are so sent the company need not file copies of the balance-sheet and accounts with the Regis¬ 
trar of Companies, and such copies so sent shall be chargeable with the same fees as if they 
were filed in accordance with Section 134. 

When the Reserve Bank requires any additional statement or information in connection 
with the balance-sheet and accounts furnished under Section 31, the banking company must 
when supplying such statement or information, send a copy of it to the Registrar of Com¬ 
panies. 

Duplay of Audited Balance-sheet by Companies incorporated outside India 

Every banking company incorporated outside India shall, not later than the first Monday 
in August of any year in which it carries on business, display conspicuously in its principal 
office and in every branch office in India a copy of its last audited balance-sheet and profit 
and loss account, and must keep a copy so displayed until replaced by a copy of the subse¬ 
quent balance-sheet and profit and loss account so prepaied. 

Every such banking company must display copies of its complete audited balance-sheet 
and profit and loss account as soon as the same are available and it must keep the copies so 
displayed until copies of such subsequent accounts are available. 

Accouikting Provuions not Retrospective 

The provisions of the Act with regard to accounts are not retrospiective i.e.«such provi¬ 
sions do not apply to preparation of accounts and audit with regard to any accounting year 
which has expired prior to the coming into force of the Banking Companies Act, 1949. 

Inspection 

In spite of any other provision to the contrary under Section 138 of the Indian Com¬ 
panies Act, 1913 the Reserve Bank may at any time, and must on being asked by the Central 
Government to do so, cause an inspection to be made by one or more of its officers, in respect 
of any banking company and its books and accounts. The Reserve Bank must supply to the 
banking company a copy of its report on such inspection. At such examination or inspection, 
every director or other officer of the banking company shall be bound to produce to the 
officer making the inspection all books, accounts and other documents in his possession or 
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power and relating to the affairs of the company, and shall also be bound to fjmish such 
officer with any statements and information relating to the affairs of the banking company 
as such investigating offi^r may require of him to be furnished within such time as may 
be specified by the investigating officer. 

Any person making an inspection may put on oath any director or other officer of the 
banking company and then examine any such officer or director regarding the business of 
the banking company. 

The Reserve Bank must, if called upon by the Central Government to have an inspec' 
tion to be made, and may, in any other case, report to the Central Government on any inspec¬ 
tion made under Section 35. If the Central Government is then of the opinion that the 
interests of the banking company are at stake and that its affairs are being conducted to the 
detriment of the depositors, it may. after giving the banking company an opportunity of 
making a representation to it, by a written order prohibit the banking company from receiving 
fresh deposits or may order the Reserve Bank to apply, under Section 38 of the Act, for the 
winding up of the company. The Central Government may postpone the making of an 
order, or may cancel or modify any such order, upon such terms and conditions as it may 
think fit to impose. 

The Central Government may publish the report (or a portion of it) submitted to it 
by the Reserve Bank, provided it has first given reasonable notice to the banking company. 

Additional Powers and Functions of Reserve Bank 

The Reserve Bank has the power of cautioning or prohibiting banking companies gene¬ 
rally, or any banking company in particular, against entering into any particular transaction 
or class of transactions. The Reserve Bank may also generally give advice to any banking 
company. 

Whenever a request has been made to the Reserve Bank by the banking companies 
concerned, the Reserve Bank may assist, as intermediary or otherwise, in proposals for the 
amalgamation of the banking companies concerned. 

The Reserve Bank may assist any banking company by granting it a loan or advance. 

During the course of, or after the completion of any inspection into the affairs of a banking 
company, the Reserve Bank may, by a written order, require the banking company to call s 
meeting of its directors for considering any matter arising in the course of or out of suck 
inspection or of meeting an officer of the Reserve Bank to discuss any such matter. The 
Reserve Bank may make such changes in the Company’s management as it may considei 
necessary when the Reserve Bank discovers, after investigation into the affairs of the company, 
a state of affairs which requires a change in the management. 

The Reserve Bank is required to make an annual report to the Central Government or 
the trend and progress of banking in the country, with its suggestions, if any, for the 
strengthening of banking business throughout the country. 

The Reserve Bank may appoint such staff at such places as it may consider necessary 
for scrutinizing of the returns, statements and information furnished by banking companies 
under the Act. and generally to ensure the efficient working of its functions. 

Suspension of Actions and proceeding against Banking Companies 

Moratorium 

In order that a banking company, which is only temporarily unable to pay its debts! 
may not suffer by reason of a suit or legal proceeding against it, it is provided that such liking 
company may apply to the Court praying for a postponement of the action against it for i 
fixed period of time. The Court may then make such order as it thinks fit on such applied' 
tion, and may from time to time extend the period of such stay or suspension so that the tota 
period of moratorium shall not exceed six months. A copy of the order of the Court has t< 
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be forwarded to the Reserve Bank. No such application for moratorium can be made to 
the Court unless it is accompanied by a report of the Reserve Bank indicating that in the 
opinion of the Reserve Bank the Company will be able to pay its debts if the application is 
granted. The purpose of such report of the Reserve Bank is that of informing the Court 
of the true financial position of the Company. (Benares Bank case. I. L. R. 1939 All. 938). 
Relief, i.e., a moratorium may be allowed (for sufficient reasons), even if the application for 
moratorium is not accompanied by the report of the Reserve Bank; and when such relief is 
granted by the Court, the Court shall call for a report from the Reserve Bank regarding the 
affairs of the banking company, and after receipt of such report (of the Reserve Bank) the 
Court may either cancel any order already passed or make such further orders as may be just 
and proper under the circumstances. 

Moratorium can be had only in the case of a company temporarily unable to pay its 
debts. (In re Bank of Calcutta Ltd., 53 C. W. N. 124; In re Benares Bank Ltd., I. L. R. 

^3®)' A company which has its registered office in Calcutta, i.e., in India, cannot 
apply for moratorium in the High Court at Dacca in Pakistan. (In re Bank of Commerce 
Ltd.. 53, D. R. I. (C. W. N.) 126). 

Winding up by Court 

Section 38 of the Banking Companies Act, 1949, provides that without prejudice to the 
provisions of Section 162 or Section 271 of the indian Companies Act, 1913, and without 
prejudice to^ its powers under Section 37 of the Banking Companies Act, the Court shall 
order the winding-up of a banking company if it is unable to pay its debts, and the Court 
shall also order the winding-up if the Reserve Bank applies in this behalf to the Court. 

TTie Reserve Bank may apply only if it is asked so to do by the order of the Central 
Government or if the company has failed to comply within due time with the demand con¬ 
tained in a notice in writing whereby a demand was made on the banking company to comply 
with the provisions of the Act within thirty days from the receipt of the notice. 

Without prejudice to the provisionj of section 163 of the Companies Act, 1913 a banking 
company shall be considered unable to pay its debts if it has refused to meet any lawful de¬ 
mand for payment at any of its offices or branches within two working days, if such demand 
is made at a place where there is an office, branch or agency of the Reserve Bank, or within 
five working da 3 rs, if such demand is made elsewhere, and if the Reserve Bank certifies in 
writing that the company is unable to pay its debts. 

A copy of every application by the Reserve Bank for a winding-up of a banking company 
shall be sent by the |ieserve Bank to the Registrar of Companies. 

Reserve Bank becomes Official Liquidator 

Where in any proceeding for the winding-up of a banking company by an order of the 
Court, the Reserve Bank has applied in this ^half, the Reserve Bank shall be appointed as 
the Official liquidator of the banking company in such proceeding. 

Stay of Proceedings in Winding-'up 

The Court shall not make any order staying the proceedings in relation to the winding-up 
of a banking company, unless it is satisfied that an arrangement has been made whereby the 
company can pay its depositors in full as their claims accrue 

Report of Liquidator 

When a winding-up order is made, the Official liquidator of the banking Company 
concerned must submit a preliminary report to the Court within two months from the dale 
of the order giving the information required by Section I77B of the Indian Companies Act, 
so m as it is available to him, to enable the Court to order the payment of a preliminary 
dividend (distribution) if sufficient assets are available. 
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Power of the Court to Dispense with Meetings of Creditors or Contri¬ 
butories or to Dispense with the Appointment of Committee 
of Inspection 

The Court may, in the proceedings for winding-up of a banking company, dispense 
with any meetings of creditors or contributories or even with the appointment of a committee 
of inspection, if it is of the opinion that no object will be secured by undergoing the delays 
and expense. 


Booked Depositors’ Credits 

The Court shall presume that the amounts shown in the books of a banking company 
as standing to the credit j^f depositorr are proved without requiring further proof from the 
depositors concerned unless it is shown by the official liquidator that there is reason for 
doubting any particular entry in the book. 

Restriction on Voluntary Winding-up 

No banking company holding a licence may be voluntarily wound up unless the Reserve 
Bank certifies in writing that the company is able to pay in full all its debts to its creditors 
as they fall due. The Court shall, on the application of the Reserve Bank, order the winding- 
up of the banking company by the Court if at any stage during its voluntary winding-up it is 
not able to meet such debts as they accrue. 

Procedure for Amalgamation of Banking Companies 

A banking company cannot be amalgamated with any other banking company, unless 
a scheme containing the terms of the amalgamation has been drafted and placed before the 
shareholders of each of the banking companies proposed to be amalgamated. These drafts 
must be placed separately before the shareholders of each of the companies, and has got to 
be approved by a majority in number of the shareholders representing two-thirds in value 
of the shareholders of each of these companies, present in person or proxy. 

Notice of the holding of the meeting of the shareholders must be given to every share¬ 
holder of each of the banking companies concerned as required by the Articles of Association. 
Such notice must specify the time, place and object of the meeting, and shall also be published 
at least once a week for three consecutive weeks in at least two newspapers circulating in the 
locality or localities where the registered offices of these companies are situated, one of such 
newspapers being in a language commonly understood in the locality or localities. 

Any shareholder who has voted against the scheme o^ amalgamation or has given notice 
in writing, before or at the meeting, to the company concerned or to the Chairman or presiding 
officer at the meeting to the effect that he dissents from the scheme of amalgamation, shall 
have a right, if the scheme is sanctioned by the Reserve Bank, to claim from the banking 
company concerned, in respect of the shares held by him in that company, the value of these 
shares as fixed by the Reserve Bank at the time it ranctioned the scheme. Such determina¬ 
tion of the value by the Reserve Bank shall be deemed to be final for all purposes. If the 
Scheme is approved by the requisite majority of shareholders, it must be submitted to the 
Reserve Bank for its sanction ; if so sanctioned it shall be binding on the banking Companies 
and its shareholders. 

Where the scheme of amalgamation is approved and sanctioned by the Reserve Bank, 
the Reserve Bank must transmit a copy of its order sanctioning the scheme to the Registrar 
of Companies with whom the banking companies have been registered. The Registrar shall 
then strike off the name of the company (which is so amalgamated). 

When the Reserve Bank has sanctioned the scheme of amalgamation, the property 
of the amalgamated banking company gets transferred to and becomes vested in the other 
banking company which has absorbed its undertaking; so also shall the liabilities of the 
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amalgamated banking company be transferred to and become the liabilities of the other or 
the absorbing company. Tbe order of the Court sanctioning the scheme of amalgamation 
may lay down its own terms. 

Reitriction on Compromise or Airangement between Banking 
Company and its Creditors 

A compromise or arrangement between a banking company and its creditors or any 
class of its creditors or between it and its members or any class of its members cannot be 
sanctioned by the Court, unless such compromise or arrangement is certified by the Reserve 
Bank as not being detrimental to the interests of the depositors of the company. 

In a scheme of arrangement by a banking Company under Sec. 133 of the Companies 
Act, the Court has discretion. Moreover a certificate from the Reserve Bank is essential 
under Sec. 43 of the Banking Companies Act. (Venkatasubbier v. Bank of Hindustan, 1930, 
IM. L.J.34). 

Special Provisions relating to Speedy Disposal of Winding-up Procedure 

The High Court with the necessary jurisdiction, according to the place where the re¬ 
gistered office of the banking company is situated, or in the case of a foreign banking company 
the High Court having jurisdiction in view of the place of business of such company, shall 
have the jurisdiction to entertain any matter relating to or arising out of the winding-up of 
the company. 

The Court can decide all claims by or against banking companies, including claims by 
or against any of its branches in India. All questions of priorities, title, law or fact, which 
may relate to or arise in the winding-up, can be decided by the Court with the necessary 
jurisdiction. An appeal lies from the decision or order of the Court. 

Any person who has taken part in the formation or promotion of the banking company 
can be tried summarily. So also any past or present director, manager or officer of the 
banking company can be tried summarily by the Court. The offence, however, must be 
punishable under the Indian Companies Act, 1913, with imprisonment not exceeding two 
years or with fine not exceeding one thousand rupees. At any such trial the Court need not 
summon any witness,'if it is satisfied that the evidence of such witness will not be material. 
Nor is the Court bound to adjourn a trial unless the Court considers it necessary. The 
Court shall, before passing sentence, record judgment embodying the substance of the evidence 
and also the particulars mentioned in Section 263 of the Criminal Procedure Code. 

It is open to the Reserve Bank, to tender advice to the company in its winding-up. 

The official liquidator may take into his possession or control all property, effects and 
actionable claims of a banking company in winding-up ; the official liquidator may, in writing, 
request the District Magistrate with the necessary jurisdiction, to take possession of such 
property effects or claims or books or other documents and forward the same to the official 
liquidator. The District Magistrate is empowered to take all necessary steps. 

In computing the period of limitation for any suit or application by a banking company, 
the period of one year immediately prior to the date of the winding up order shall be ex¬ 
cluded. [Sec. 43 F]. 

There is a suspension of limitation for a period of one year immediately preceding the 
date of winding-up order. If the time has already run out before this period of one year, 
there can be no question of suspension of ttie period of limitation, because there is nothing 
now (left) to suspend. “Suspension” suggests that there is something (in existence) which 
can be suspended. Tlie question of suspension can arise only when the period of limitation 
expires within or after this period of one year. (Pioneer Bank v. Banerjee 34 C. W. N. 710). 

The Court with the jurisdiction can make Rules which must be consistent with the 
Banking Companies Act, 1949, as amended. 

The Court may enforce its orders in the same manner in which decrees in any suit may 
be enforced. 
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Miscellaneous 

Whoever in any return, balance-sheet or other document required under the Act, willfully 
makes a statement, which is false in any material particular, with knowledge of its falsity, or 
willfully omits to make a material statement, shall be punishable with imprisonment for a 
term which may extend to three years and shall also be liable to fine. If any person fails to 
produce any book, account or other document, or to furnish any statement or information 
which he is bound to produce or furnish, or to answer any question, regarding the business 
of a banking company, which he is asked by an officer making an inspection under Section 
35 of the Act, he shall be punishable with a fine which may extend to five hundred rupees 
in respect of each offence, and if he persists in such refusal he shall be liable to a further 
fine which may extend to fifty rupees for every day during which the offence continues. 

If any deposits are received by a banking comi)any in contravention of an order made 
by the Central Government under clause (a) of sub-section (4) of section 35 of the Act, every 
director or other officer of the banking company shall be deemed guilty of such contravention 
and shall be punishable with a fine which may extend to twice the amount of the deposit 
so received, unless he proves that the contravention took place without his knowledge or that 
he had exercised all deligence to prevent the contravention. If any other provision of the 
act is contravened or a default made, every director and other officer of a banking company 
who is knowingly a party to the default shall be punishable with a fine not exceeding five 
hundred rupees, and where the contravention or default is a continuing one he shall be 
punishable with a further fine not exceeding fifty rupees for every day during which it con¬ 
tinues. 

If any banking company fails to comply with the provisions of Section 24 or Section 
25, the Reserve Bank shall by a written notice call upon the banking company to comply 
with the provisions of those sections or section within thirty days from the receipt of the 
written notice, and if the banking company fails to do so, the Reserve Bank may apply under 
Section 38 for winding-up of the company. 

No Court shall try any offence unless a complaint in writing is made to it by an officer 
of the Reserve Bank generally or specially authorised by the Reserve Bank to do so. No 
Court inferior to that of a Presidency Magistrate or a Magistrate of the first class shall try 
any such offence. 

A Court imposing any fine under the Act may order that the whole or any part of that 
fine shall be applied in or towards payment of the costs of the proceedings, or in or towards 
the rewarding of the person who gave the information resulting in the fining of the offender 

The exemptions conferred on private companies by Sections 17, 77, 83B, 86H, 9IB, 
and 91D, and sub-section (5) of section 144 of the Indian Companies Act, 1913 shall, not 
apply in favour of a private company which is a banking company. 

The Central Government may make Rules under the Act, after consultation with the 
Reserve Bank, in respect of all matters for which provision is necessary or expedient for the 
purpose of giving effect to the provisions of the Banking Companies Act. Such Rules shall 
be published in the Official Gazette. Such Rules may also provide for the details to be 
included in the returns under the Banking .Companies Act and the mode in which returns 
shall be submitted. . 

Section 54 of the Banking Companies Act, 1949, confers protection on the Central 
Government, the Reserve Bank, and officers for anything done in good faith or intended to 
be so done in pursuance of the Banking Companies Act, 1949. No suit or other legal pro¬ 
ceeding shall lie against the Reserve Bank or its officers or the Central Government 
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FORM OF BALANCE SHEET 
THE THIRD SCHEDULE 
(See section 29) 

FORM A 

Form of BaUDCo«<iheet 


CAPITAL AND LIABILITIES 


PROPERTY AND ASSETS 


Rs. a. p. Rs. a. p. Rs. a. p. Rs- a. p. 

CAPITAL (o>- CASH: 

Authorised Capital . In hand and with Reserve Bank (in^ 

Shares of Rs.each .. eluding foreign currency notes) 


Issued Capital . . Shares of Rs. .. 
each 

Subscribed Capital. 

Shares of Rs.each. 

Amount called up at Rs. 

per share 

Less calls unpaid .. 

Add forfeited shares 

RESERVE FUND (b) 

Depoaita and other Accountai 


Balances with other Banks (showing 
whether on deposit or current 
account): 

(i) in India. 

(ii) outside India. 

Money at Call and Short Notice 


Billa Discounted and purchased. 

w 

(Other than Treasury Bills of the 
Centra! 

and State Governments). 

(i) payable in India. 


Fixed Deposits 
Savings Bank Deposits 
Current Accounts and Contin¬ 
gency (unadjusted) accounts 


BORROWINGS FROM 
OTHERS BANKS. AGENTS. 
ETC: 


(ii) payable outside India. 

Inveatments (stating mode of valua¬ 
tion, e.g., cost or market value). 

(Q 

(i) Securities of the Central and 
State Governments and Trustee 
securites, including Treasury Bills 
of the Central and State Govern¬ 
ments. 


(i) in India. 

(ii) outside India 


Puticulart: 

(i) Secured (stating the natu- 
ture of security) 

(ii) Unsecured 

BILLS PAYABLE 
BILLS FOR COLLECTION 
BEING BILLS RECEIVABLE 
AS per oontre. 

(i) payable in India .. 

(ii) payable outside India. .. 

Other Liabilitiea (to he apcci- 
fied). (c) 

Aeceptencea, Endoreemente 
end other ohligetions per 
conire. 


(ii) Shares (classifying into pre¬ 
ference, ordinary, deferred and 
other classes of shares and show¬ 
ing separately shares fully paid 
up and partly paid up). 

(iii) Debentures or Bonds. 

(iv) Other investments (to be 
classified under proper heads) 

(v) Gold. 

Loena Advancea. Caah Credits 
and Overdrafts (other than bad 
ahd doubtful debts for which pro¬ 
vision has been made to the satis¬ 
faction of the auditors). 

(i) in India. 

(ii) outside India. 

Particulars: 

(i) Debts considered good in res¬ 
pect of which the bank is fully se¬ 
cured. 

(ii) Debts considered good for 
which the bank holds no other se¬ 
curity than the debtors' perscmal 
security. 
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FORM A-Conta. 

CAPITAL AND UABUJTIES PROPERTY AND ASSETS 

Rs. a. p. Rs. a. p. Rb. a. p. Ra, a. p. 

Particulars— (contd .) 

(iii) Debts considered 
secured by the personal liabilides 
of one or more parties in addition 
Profit lots : to the personal security of the deb¬ 

tors. 

Leas appropriation thereof .. (iv) Debts considered doubtful 

- or bad, not provided for 

(v) Debts due by directors or 
olhcers of the bank or any of them 

ContingMit Liabilitiit. (d) ., either severally or jointly with any 

other persons 

(vi) Debts due by companies or 
firms in which the directors of the 
bank are interested as directors, part¬ 
ners or managing agents or, in the 
case of private companies, as mem¬ 
bers 

(vii) Maximum total amount of 
loans, including temporary advances 
made at any time during the year to 
directors or managers or officers of 
the company. 

(viii) Maximum total amount 
of loans, including temporary ad¬ 
vances granted during the year to 
the companies or firms in which the 
directors of the bank are interested 
as directors, partners or managing 
agent or, in the case of private com¬ 
panies, as members 

(ix) Due from banks. 

Bills for collection being Bills 
receivable as per contra : 

(i) payable in India. 

(ii) payable outside India. 

Acceptances, Endorsements and 
other obligations per contra. 

Pramises less depreciation (g) 

Furniture and fixtures less depre¬ 
ciation (g) 

Other assets, including silver (to 
be specified) (b) 

Non-Banking Assets acquired in 
satisfaction of (stating 

mode of valuation) (i) 

- Profit and Loss ..- 

Total ., Total 


NOTES 


(a) Capital:^ 

(i) The various classes of capital, if any, should be distinguished. 

(ii) Shares issued os fully paid-up pursuant to any contract without payments being received in cash should 

be stated separately. 

(iii) Where circumstances permit, issued and subscribed capital and amount called up may be shown os 

one item, e.g., Issued and Subscribed Capital.Shores of Rs.paid up. 

(iv) In the cose of banking companies incorporated outside India, the amount of deposit kept with the 

Reserve Bonk of India under subsection (2) of section 11 of the Banking Companies Act, 19^, 
should be shown under this head ; the amount, however, should not be extended to the outer column. 
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(b) The Reserve fund maintained under section 17 of the said Act should be shown separately. 

(c) Under this heading are to be included such items as the following, to be s^W" under separate headings 
suitably described : pension or insurance funds, unclaimed dividends, advance payments and unexpired discounts, 
liabilities to subsidiary companies and any other liabilities. 

(d) These should be classified under the following categories :— 

(i) Claims against the banking company not acknowledged as debts. 

(ii) Money For which the bank is contingently liable showing separately the amount of any guarantee 

given by the banking company on behalf of directors or officers. 

(iii) Arrears of cumulative preference dividends. 

(iv) Liability on Bills of Exchange re-'discounted. 

(v) Liability on account of outstanding Forward Exchange Contracts. 

(e) Particulars as under "Loans, Advances, Cash Credits and Overdrafts" are to be shown under this heading. 

(f) Where the value of the investments shown in the outer column of the balance-sheet is higher than' the 
market value, the market value shall be shown separately in brackets. 

(g) Bank premises wholly or partly occupied for the purposes of business should be shown against "Premises 
less depreciation." In the case of fixed capital expenditure, the original cost, and additions thereto and deductions 
therefrom during the year should be stated, as also the total depreciation written off. Where sums have been 
written off on a reduction of capital or revaluation of assets, every balance-sheet after the first balance-sheet sub¬ 
sequent to the reduction or revaluation should show the reduced figures with the date and amount of reduction 
made. Furniture, fixtures and other assets which have been completely written off need not be shown in the 
balance-sheet. 

(h) Under this heading may be included such items as the following, which must be shown under headings 
suitably de-scribed : preliminary, formation and organisation expenses, development/exp>enditure, commission 
and brokerage on shares, interest accrued on investments but not collected, investments in shares of subsidiary 
companies and any other assets. 

(i) Value shown shall in no case exceed market value. 


References to India shall be construed as including references to the Acceding States to which the Banking 
Companies Act, 1949, for the time being extends. 


FORM B 

FORM OF PROFIT AND LOSS ACCOUNT 

Profit and Loss Account for the year ended.December 


EXPENDITURE 


Interest piaid on dep>osits. 

Salaries and Allowance (showing separately salaries .. 
and allowances to managing director or manager.) 

Directors’ Fees and allowances. 

Local Committee members’ fees and allowances 
Provident Fund. 

Rent, Taxes, Insurance, Lighting, etc. 

Law Charges. 

Postage, Telegram and Stamps. 

Auditors’ Fees. 

Depreciation on Bank's Property 

Repiairs to Bank’s Prop)erty. 

Stationery, Printing, Advertisement, etc. 

Loss from sale of or dealing with non-banking assets. 
Other Expenditure. 

Balance of Profit. 


INCOME (LESS PROVISION MADE DURING 
THE YEAR FOR BAD AND DOUBTFUL 
DEBTS). 

Interest and Discount. 

Commission, Exchange and Brokerage. 

Rents. 

Transfer from contingencies account. 


Profit made on sale of investments, gold and silver, .. 
land, premises and other assets. 

Profit made on revaluation of investments, gold 
and silver, land, premises and other assets. 

Income from non-banking assets, and Profit from 
sale of or dealing with such assets. 

Other receipts 
Loss (if any). 


Total 


Total 




CHAPTER XXXIV 
FACTORY LAW 


THE INDIAN FACTORIES ACT, 1948. 

Object of the Act 

77ie Factories Act is meant for the protection of factory workers and for the regulation 
of conditions and hours of work in factories. The health and safety of the worker* especially 
of women and youthful workers, require sufficient protection. The Indian Factories Act, 
1948, seeks to secure these items of protection, for the good of the worker as also for the 
ultimate good of the employer. 

History of Factory Legislation in India 

In 1881, the first Factory Act was passed. Under it children of eight upwards were 
allowed to work in Factories even for nine hours a day. Then was passed the Factory Act 
of 1911, under which a weekly holiday for all factory workers was provided. For women 
workers a maximum of eleven hours* work per day was prescribed (with half an hour's rest 
during the period of work). Thus, it may be observed, the lot of the poor factory worker 
was hard. The maximum hours of work for children, fixed at seven hours, was far from 
ideal. 

The Indian Factories Act of 1934, based on the recommendations of the Royal Com¬ 
mission on Labour in India, brought several important changes. That Act provided regula¬ 
tions for health and safety of the worker, and cleanliness, proper ventilation on the premises 
of factories, prevention of overcrowding, having of proper fencing so as to guard against 
dangerous machinery, proper lighting conditions, restrictions on hours of work, provisions 
regarding rest, holidays, better conditions relating to female labour, special provisions for 
children and prohibition of child labour. 

Then was passed the Factories Act of 1948, which made further improvements in the 
law. The prescribed registers have to be properly kept by employers and returns have to 
be filed with the State Governments concerned, having the power to call for such Returns 
or ask for the necessary information. 

Definitions and Explanations (Sec. 2) 

Adult 

An 'adult' is a person who has completed his eighteenth year of age. 

Adolescent 

An 'adolescent* is a person who has completed his fifteenth year of age but has not 
completed the eighteenth year. 


Child 

Any person who has not completed his fifteenth year of age Is called a 'child*. 

Young Person 

A 'young person* is any person who is either a child or an adolescent, i.e., any person 
who has not completed his fifteenth year of age, or any person who has completed his fifteenth 
year but not the eighteenth year of age. 


Day 


"Day* means a period of 24 hours beginning at midnight. 
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Week 

‘Week* means a period of 7 days beginning at midnight on Saturday night or such other 
night as may be approved in writing for a particular area by the Chief Inspector of Factories. 

Power 

Tower* means electrical energy or any other form of energy which is mechanically 
transmitted and is not generated by human or animal agency. 

Prime Mover 

‘Prime Mover' means any engine, motor or other appliance which generates or otherwise 
provides power. 

Machinery 

‘Machinery’ means all appliances capable of generating, transforming, transmitting or 
applying energy or power. 

Tranimission Machinery 

‘Transmission Machinery’ means any sharp drum, pulley, wheel, system of pulleys, 
coupling clutch, driving belt or other appliances, device, by which the motion of a prime 
mover is transmitted to or is received by any machinery. 

Worker 

‘Worker’ means a person employed directly or through any agency, whether for wages 
or otherwise, in any manufacturing process, or in cleaning any part of the machinery or 
premises used for a manufacturing process, or any other kind of work incidental to, or con- 
nected with, the manufacturing process, or the subject of the manufacturing process. 

Factory 

‘Factory’ means any premises (including its precincts), where ten or more workers are 
working, or were working on an any day of the preceding twelve months, and in any part of 
which a manufacturing process is being carried on with the aid of power, or is ordinarily 
so carried on ; or where twenty or more workers are working or were working on any day 
of the preceding twelve months and in any part of which a manufacturing process is being 
carried on without the aid of power or is ordinarily so carried on. But a mine is not a factory ; 
nor is a railway running shed a factory. 


Relay 

A ‘relay’ is a set of workers where work of the same kind is carried out by two or more 
sets of workers during different periods of the day. 

Occupier of Factory 

‘Occupier of a factory’ is a person who has ultimate control over the affairs of the 
factory. But the manager of a factory who resides in a portion of the premises of the factory 
has been held not to be an occupier within the meaning of section 2. (Emperor v. Magniram 
29 Bom. 423). A managing agent of a factory is an occupier. An owner of a factory who has 
left the whole conduct of the affairs of his factory to a manager is an occupier within the 
meaning of section 2, in so far as he has ultimate control over its affairs. (Emperor v. 
Modi, 1930. 33 Bom. L. R. 309). 

Fonrer of State Government to Declare Different Departments of a 
Factory to be Separate Factories. (Sec. 3) 

The Stale Government concerned may, by order in writing, declare that different depart¬ 
ments or branches of a specified factory shall be treated as separate factories for all or any 
of the purposes of the Factories Act. 
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Approvali Liceosins and. Registration of Factories (Secs. 6 and 7) 

The State Government may make rules under which the previous permission (in writing) 
from it or from the Chief Inspector of Factories is required to be obtained for the site of a 
factory (which is to be established) and for its construction or extension. Rules may also 
be made requiring ihe submission of plants and speciheations, the registiation and licensing 
of facto?ies, the 7enev\al of licenses and the fees payable iherefor. 

No licence is granted rr renewed unless, at least hheen days before he begins to occupy 
or use any premises as a factory, the occupier of the factory has sent a notice (in writing) 
to the Chief Inspector of Factories, stating (I) the name and situation of the factory, 

(2) the name and address of the occupier. (3) the address to which communications relating to 
the factory may be sent, (4) the nature of the manufacturing process, (5) the name of the 
manager of the factory, (6) the number of workers likely to be employed in the factory, 
(7) the average number of workers employed during the last twelve months, (8) and other 
prescribed particulars. (Sec. 7). 

Provisions relating to Health, Safety and Welfare of the Workers 

(Secs. 11-50) 

(1) Every factory must be kept clean and free from effluvia arising from any drain, 
privy or other nuisance. Washing, sweeping, use of disinfectants, drainage, painting, re-*' 
painting, varnishing, re-varnishing, white-washing or colour-washing should be resorted 

to. (Sec. 11). 

(2) Effective arrangements must be made for the disposal of wastes and effluents. 
(Sec. 12). 

(3) There should be effective ventilation and suitable temperature kept in every work¬ 
room. (Sec. 13). 

(4) Effective measures must be provided for prevention of inhalation or accumulation 
of dust and fumes in workrooms. (Sec. 14). 

(5) The State Government may make rules for all factories in which the humidity of 
the air is artificially increased, prescribing standards of humidification and cooling. (Sec. 15). 

(6) There must not be overcrowding in any room so as to be injurious to the health of 
the workers therein. There must be at least three hundred and fifty cubic feet (for existing 
factories) or at least five hundred cubic feet (for new factories) of space for every worker. 

(Sec. 16). 

(7) There must be sufficient and suitable lighting. (Sec. 17). 

(8) There must be satisfactory arrangement for wholesome drinking water. (Sec. 18). 

(9) Separate enclosed accommodation of la*^rines and urinals for male and female 
workers must be provided for. (Sec. 19). 

(10) Xbere must be clean and hygienic spittoons. (Sec. 20)^ 

(I yf Machinery must be safely fenced. (Sec. 21), 

(12) Examination of any part of machinery may be made under section 22—(Sec. 22) 

(13) Unless fully instructed as to the dangers arising in connection with the use of a 
dangerous machinery, no young person can be made to w<^k at any dangerous machine. * 
Such person must, even if sufficiently trained, be under adequate supervision by a person 
who has thorough knowledge and experience of the machine. (Sec. 23). 

(14) Suitable striking gear or other efficient mechanical appliance must be provided 
snd maintained and^used to move driving belts. Suitable devices for clotting off power hi 
emergencies from rHining machinery must be maintained in every work-room. (Sec* 24)« 
And section 26 provides for casing of machinery so as to prevent accident or danger. 
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(15) Sectioh 27 prohibits employment of women and children for pressing cotton 
where a cotton-opener is at work. 

(16) Hoists and lifts should be of good mechanical construction and should be suffi¬ 
ciently protected by enclosures fitted with gates. (Sec. 28). 

(17) Cranes and other lifting machinery must be sound and well constructed. (Sec. 
29) Under section 30 speeds of different types are to be given to each machine and mentioned 
on notices to be kept near each machine, where the process of grinding is carried on. 

(18) All floors, steps, stairs, passages and gangways must be of sound construction 
and properly kept and maintained ; hand-rails, must be provided where necessary. (Sec. 32). 

. (19) Pits, sumps, fixed vessels,"tanks, openings, must be securely covered or securely 

fenced. (Sec. 33). 

(20) No person should be employed to lift, carry or move any load so heavy as to be 
likely to cause him injury. (Sec. 34). 

(21) Screens or suitable goggles must be provided for the protection of persons em¬ 
ployed on or in immediate vicinity of mechanical or other processes which involve any danger 
of injury to the worker s eyesight. (Sec. 35). 

(22) Precautions must be taken against dangerous fumes, by manholes or other effective 
^means of egress. (Sec. 36). 

(23) Effective enclosures of the plant or machinery, removal or prevention of accumula¬ 
tion of dust, gas, fume or vapour, exclusion or effective enclosure of all possible source of 
ignition, with a view to preventing any explosion which might be the result of dust, gas, 
fume or vapour produced through any manufacturing process, are required by the provisions 

of action 37. 

(24) Adequate and suitable facilities for washing must be provided and maintained 
for the use of workers therein. There must be separate and adequately screened facilities 
for the use of male and female workers. There must be cleanliness. (Sec. 42). 

(25) There must be adequate sitting accommodation and facilities for workers to rest 
while doing their work in a standing position. (Sec. 44). 

(26) Section 45 provides for first aid appliances for workers. 

(27) The State Government is empowered, under section 46, to provide, by rules, 
that in any specified factory wherein more than two hundred and fifty workers are ordinarily 
employed, a canteen or canteens must be provided for the use of the workers. The employer 
is then bound to maintain such canteen or canteens. (Sec. 46). 

(28) Section 47 provides for shelters, rest rooms and lunch rooms for workers in every 
factory wherein ordinarily more than one hundred and fifty workers are employed. There 
must be suitable provision for drinking water also. 

(29) In every factory in which more than fifty women workers are ordinarily employed 
there must be provided and maintained a suitable room or rooms for the use of children 
who are under the age of six years while their mothers are at work in the factory. Such 
rooms must provide adequate accommodation, must be sufficiently lighted and ventilated and 
must be clean and sanitary. Women trained in the care-taking of children and infants must 
be In charge of such rooms. (Sec. 48). 

(30) ^ In every factory in which five hundred or more workers are ordinarily employed, 
the occupier in charge of the factory must employ in the factory the prescribed number of 
welfare officers, i.e., as many welfare officers as are required under the rules made by the State 
Govemnient to be so employed. 

Worldng Hours 

II ^of the Factories Act provides that no adult worker caitDe made to work, or 

allowed to work, for more than forty-eight hours in any week. No adult worker can b« 
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required or allowed to work for more than nine hours in any day. (Sec. 54). The period 
of work for adult workers each day must be so fixed that no period shall exceed five hour 
and no worker shall work or be allowed to work for more than five hours before he had had an 
interval of rest for at least half an hour. (Sec. 35). And sec^ 56 provides for a proper spread- 
over of work. The periods of work must be so spread over 6r arranged that inclusive of his 
intervals of rest they shall not spread over more than ten and a fialf hours in any day, though 
the Chief Inspector may, for reasons given in writing, increase the spread-over to twelve hours. 

I 

When a worker works in a factory for more than nine hours in any day or for more than 
forty-eight hours in any week, he shall, in respect of the over-time work, be entitled to wages 
at the rate of twice his ordinary rate of wages. 'Ordinary rate of wag^' are the basic wages, 
plus such allowances including the cash equivalent of the advantage" ikcruing through the 
concessional sale to workers of foodgrains and other articles, as the wp^er is for the time. 
being entitled to, but not including bonus. (Sec. 59). ' ' I ^ 

No adult worker shall be required or allowed to work in any factory on any day on which 
he has already been working in any other factory, except in such circumstances as may be 
prescribed. (Sec. 60). 

A notice of periods of work for adult workers must be displayed and correctly maintained 
in every factory. The notice must show clearly for every day the periods during which adult 
workers are required to work. (Sec. 61). 


Holiday for Adult Workers 

Every adult worker in a factory must be allowed a holiday during the week. No adult 
worker shall be made or allowed to work on the first day of the week unless he had a holiday 
for at least one whole day during the three days before the first day of'the week or unless 
he is going to be given a holiday on the day next after the first day of the week. (Sec. 52). 
A_notice must have been delivered by the manager of the factory to the Inspector regarding 
the intention to require the worker to work on that day; such notice must be displayed in 
the factory also. (Sec. 52). Sec. 53 provides for compensatory holidays, i.e., holidays in 
lieu of the holid^s otherwise due and lost. 


Register of Adult Workers. (Sec. 62) 

The manager of every factory must keep a register of adult workers, so that it may be 
available to the Inspector at all times during working hours, when any work is being carried 
on in the factory.’ The Register must contain the following particulars :— 


(fl) the name of each adult worker in the factory ; 

(6) the nature of his work ; 

(c) the group, if any, in which he is included; 

(J) where his group works on shifts, the relay to which he is allotted ; 
(c) such other particulars as may be prescribed. 


^urlh( 


ler Restrictions on Employment of Women 


Section 66 provides further restrictions on employment of women. No woman worker 
shall be allowed to work or employed in any factory except between the hours of 6 A.M. and 
7 P.M. This is subject, however, to any notification which the State Government nuy 
make in the Official Gazette, varying these limits of 6 A.M. and 7 P.M., but no such variation 
shall authorise the employment of any woman worker between the hours of 10 P.M, and 
5 A*M. In the case of women worlang in fish-curing or fish-canning factories, the State 
Government may make rules allowing women to work even during the otherwise proldbited 
period, i.e., beyond the specified limits. 
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'jt^trictioiis on Employment of Young Persons 


No child who has not completed his fourteenth year shall be required or allowed to work 
in any factory. (Sec. 67). A child who has completed his fourteenth year of age or an 
adolescent must not be allowed to work in any factory unless a certificate of fitness for such 
work is with the manager of the factory. (Sec. 68). And under sec. 69 provision is made 
for certificate of fitness in case of such child worker.! An adolescent who has been granted 
a certificate of fitness to work in a factory is to be regarded as an adult. Where an adolescent 
has not been given such certificate of fitness he is regarded as a child. That is the effect 
of a certificate of fitness being given or not given. (Sec. 70). Then Sec. 71 provides that 
no child shall be employed or permitted to work in a factory for more than four and a half 
hours in any day or between the hours of 7 P.M. and 6 A.M. The period of work of all 
children shall be limited to two shifts which shall not overlap or spread over more than five 
l^rs each. Each child shall be employed in only one of the relays which must not, except 
with the previous sanction in writing of the Chief Inspector, be changed more frequently 
than once in a period of thirty days. No child can be required or allowed to work in any 
factory on any day on which he has already been working in another factory. 


Section 72 provides that every factory must display and correctly maintain a notice 
of the periods of work for children, where there a^e child-workers, showing clearly for every 
day the periods during which children may be required or allowed to work. Section 73 
requires a register of all child-workers in the factory. The name of each child, the nature 
of his work, the group of workers in which he has been included, the relay to which he is 
allotted, and the number of his certificate of fitness must be stated in the register of child- 
workers. 


Leave with Wagea 

Every worker who has completed a period of twelve months'continuous service at the 
factory is entitled, during the subsequent period of twelve months, to leave with wages. 
An adult worker can claim one day for every twenty days of work done by him during the 
previous period of twelve months subject to a minimum of ten days. A child-worker can 
claim leave at the rate of one day for every fifteen days of work done by him during the previous 
twelve months, subject to a minimi m of fourteen days. 73ie period of leave shall be in¬ 
clusive of any holiday or holidays that may fall duiing the period of leave. [See section 79 
for further details.] For the leave allowed to a worker he shall be paid at a rate equal to the 
daily average of his total full-time earnings, exclusive of any overtime earnings and bonus, 
but inclusive of dearness allowance and the cash equivalent of any advantage received by him, 
e.g., of foodgrains or other articles at concession sold to him, for the days he worked during 
the month immediately preceding his leave. 

A^Notice of certain Accidents 

Section 88 provides that where in any factory an accident occurs which causes death, 
or which results in any bodily injury preventing the worker from working for a period of 
forty-eight hours or more, the manager of the factory must send to the prescribed authority 
a notice of the accident. 

\ Determination of Occupier for Purpoeee of Punishment 

Where the occupier of a factory is a firm or an association of individuals, any one of the 
individual p>artners or members thereof may be prosecuted and punished for any offence 
for which the occupier is liable. (Sec, 100). 

Where the occupier is a company, any of the directors of the company, or if it be a private 
company any one of its shareholders, may be prosecuted and punished for an offence for 
which the occupi^ is punishable. 

Exemption of Occupier or Manager from Liability 

Wk^e the occupier or manager of a factory is charged with an offence punishable under 
the Factories Act, it is open to him to give the prosecutor not less than three clear days' 
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notice in that behalf and aay that he is really not responeible (or the charge levelled against 
him but that some other person Is responsible for the offence. He can then have that person 
brought before the G>urt at the time appointed for hearing the charge. (Sec. 101), 

Limitation of Proiecutioni 

No court can take cognizance of any offence under the Factories Act if the complaint 
regarding It Is not made within three months of the date on which the alleged offence came 
to the knowledge of the Inspector. If the offence consists of disobeying a written order 
made by an Inspector, the complaint regarding its commission can be made within six months 
of the date on which the offence is alleged to have been committed. (Sec. 106). 



CHAPTER XXXV 

LAW RELATING TO PAYMENT OF WAGES 
THE PAYMENT OF WAGES ACT, 1936 
Object of the Act 

The object of the Act is to bring about an easy and expedient mode of payment of wages 
to industrial workers. Such workers are saved the trouble or resorting to unnecessary and 
protracted litigation. It is here suggested that the Act should be made applicable, and it 
is to be hoped that soon the legislature may amend the Act and make it applicable, to non- 
industrial workers also. The Act does not apply to wages payable in respect of a wage-period 
which, over such wage-period, average two hundred rupees a month or more. 

Definitions and Explanations 
Industrial Establishment 

'Industrial Establishment* means and includes any tramway or motor omnibus service; 
dock wharf or jetty ; inland steam-vessel; mine, quarry or oil-field ; plantation ; workshop or 
other establishment in which articles are produced, adapted or manufactured, with a view 
to their use, transport or sale. 


Plantation 

‘Plantation’ means any estate which is maintained for the purpose of growing cinchona, 
ubber, coffee or tea, and on which twenty-five or more persons are employed for that purpose. 

Wages 

‘Wages’ mean any remuneration, capable of being expressed in terms of money, payable, 
under the terms of the contract of employment, express or implied, to an employee. It 
includes any bonus or- additional remuneration payable to the employee as also any sum 
payable to the employee by reason of the termination of his employment. Wages do not 
include the value of any house accommodation, supply of light, water, medical attendance 
or other amenity, or of any service excluded by an order of the State Government. Any 
contribution made by the employer to any pension fund or provident fund is not wages. 
Travelling allowance, travelling concession or any gratuity payable at the time of termination 
of service is also excluded from the definition of ‘wages*. 

Responsibility for Payment of Wages 

Every employer, governed by the Payment of Wages Act (which applies to factory workers 
and to railway employees and to such other class of w'orkers employed in an industrial establish¬ 
ment or in any class or group of industrial establishments as the State Government by notifica¬ 
tion in the Gazette may have declared) is bound to pay the agreed wages, if due payable 
under the contract or the terms of employment, to his employees. Sec. 3 of the Act makes 
every employer liable to pay the wages. Where the employer is not a contractor and the 
worker works in a factory which is under a manager, the manager shall be responsible for the 
payment of the wages. In an industrial employment where there is a person responsible 
to the employer for the supervision and control of the industrial establishment, such person 
80 supervising shall be responsible for the payment of the wages. In the case of a railway, 
if a person has been nominated in charge of a local area, such person shall be responsible 
for the payment of the wages. (Sec. 3 of the Payment of Wages Act). 

Fixation of Wage Periods 

A person responsible for the payment of the wages (as seen in the preceding notes) 
must fix periods (known under the Act as wage-periods) in respect of which such wages arc 
payable and shall be paid. No wage period can exceed one month. (Sec. 4). 
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Time of Pairmest of Wages (Sec. 5) 

The wages of an employee in any railway, factory or industrial establishment, must 
be paid before the expiry of the seventh day, if there are less than one thousand employees 
in that employment; and in the case of any other railway, factory or industrial establishment, 
the wages must be paid before the expiry of the tenth day; this seventh day or the tenth 
day shall be reckoned from the last day of the wage-period in respect of which the wages 
are payable. 

Where the employment of any worker is terminated by or on behalf of the employer, 
his wages must be paid before the expiry of the second working day from the day on which 
the employment is terminated. 

All payment of wages must be made on a working day. 

All wages must be paid in current coin or currency notes. 

Deductions from Wages 

Wages must be paid without any deductions except those authorised under the Payment 
of Wages Act. (Sec. 7). 

Any payment made by a worker to his employer or an agent of his employer is regarded 
as a deduction from wages. [Sec. 7]. 

Deductions from wages of an employed person can only be made as provided by sub¬ 
section (2) of section 7 of the Payment of Wages Act. Deductions may be of the following 
kinds:— 

(1) Fines; 

(2) Deductions for absence from duty ; 

(3) Deductions for damage to or loss of goods which had been entrusted to the 

worker for custody, or for loss of money for which he is required to account, 
or for such damage or loss as is the result of the worker's neglect or default; 

(4) Deductions for house accommodation supplied by the employer to the worker ; 

(5) Deductions for such amenities and services supplied by the employer as the 

State Government may, by general or special order, authorize ; 

(6) Deductions of income-tax payable by the worker ; 

(7) Deductions for recovery of advances or for adjustment of over-payments of 

wages ; 

(8) Deductions required to be made by order of a Court or other authority competent 

to make such order; 

(9) Deductions for subscriptions to, and for repayment of advances from, any Provi¬ 

dent Fund to which the Provident Funds Act, 1925, applies, or any recognized 
Provident Fund as defined in section 58A of the Indian Income Tax Act, 1922, 
or any Provident Fund approved in this behalf by the State Government 
during\he*continuance of such approval ; 

(10) Deductions for payments to co-operative societies approved by the State Govern¬ 

ment or to a scheme of insurance maintained by the Indian Post Offices ; 

(11) Deductions made with the written authority of the worker in furtherance of any 

War Savings Scheme approved by the State Government for the purchase of 
securities of the Government of India or the Government of the United King¬ 
dom. [Sec. 7]. 
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No employer can impose any fine on any worker except in respect of such acts or defaults 
of the worker as the employer, with the previous sanction of the State Government or other 
prescribed authority, may have specified by notice. A notice specifying such acts and defaults 
must be exhibited on the premises of the employer, or in the case of a railway employnienl 
at the prescribed place or places. The worker must be given an opportunity of showing 
cause against the imposition of the fine before any fine can be imposed on him. The total 
amount of the fine which may be imposed in any particular wage-period of a worker must 
not exceed an amount equal to half-an-anna in the rupee of the wages payable to him in respect 
of that wage-period. No person under the age of 13 years can be fined, No fine can be 
recovered from a worker by instalments or after the expiry of sixty days from the day on which 
it was imposed. Every fine shall be deemed to have been imposed on the day of the act 
or default in respect of which it was Imposed. The person responsible for the payment 
of wages must keep a Register in which all fines and all realizations thereof must be recorded. 
All such realisations must be applied only to such purposes beneficial to the employees of 
the factory or establishment as are approved by the prescribed authority. 

Deductions may be made out of wages, on account of the absence of a worker from the 
place or places where, by the conditions of his employment, he was required to work, provided 
such absence is for the whole or part of the period during which he is so required to work. 
The amount of such deduction shall not bear to the wages payable to the worker (in respect 
of the wage-period for which the deduction is made) a larger proportion than the period for 
which he was absent bears to the total period. 

Decision of Claims arising out of Deductions from Wages or Delay 
in Payment of Wages (Section 15) 

The State Government may, by notification in the Official Gazette, appoint any Com¬ 
missioner for Workmen’s Compensation or other officer with experience as a Judge of a 
Civil Court or as a Stipendiary Magistrate to be the authority to hear and decide for any 
specified area all claims arising out of deductions from wages or out of delay in payment 
of the wages of any worker in the area. 

Where any deduction has been made from the wages of a worker, or where any payment 
of wages has been delayed, contrary to the provisions of the Act, the worker affected or aggrie¬ 
ved, or any legal practitioner or any official of a registered trade union authorised in writing 
to act on behalf of the worker, or any Inspector under the Act, or any person acting with the 
permission of the authority appointed to decide the case or the matter, may apply to the 
authority for the necessary relief and order. Such application must be presented within 
six months from the date on which the deduction was made or a payment of wages delayed. 
An application, however, may be made and may be admitted even after the lapse of six months, 
if the applicant can satisfy the trying authority that he had good cause for not making the 
application within the prescribed period of six months. 

When such application is entertained, the authority hearing the case or the matter 
must hear the applicant and the employer or other person responsible for the payment of 
wages, and must give them an oppiortunity to be heard, and after the necessary inquiry, such 
authority may order the refund to the worker of the amount wrongfully deducted, or the 
payment of the delayed wages, with a payment of such compensation as the authority may 
think fit not exceeding ten times the amount deducted in the former case and not exceeding 
ten rupees in the latter. No deduction for the payment of compensation can be made in 
the case of delayed wages if the authority is satisfied that the delay was due to a bona fide 
error or bona fide dispute as to the amount payable to the worker or was due to the occurrence 
of an emergency or an existence of exceptional circumstances, or was due to the failure of the 
worker himself to apply for or accept, payment; 

If the authority trying the dispute, after hearing any application, is satisfied that the 
application was malicious or vexatious, he may direct that a penalty, not exceeding fifty 
rupees, be imposed on the worker and that the same be paid to the employer or the person 
responsible for the payment of the wages. 
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Appeab Against the Decisifm of the Trying Authority (Section 17) 

Ait appeal against any order made by a trying authority under section 16. may, under 
section 17, be made within thirty days from the date on which such order was made. In 
a Presidency town the appeal has got to be made before the G>urt of Small Causes, and 
elsewhere before the District Court. The employer or other person responsible for the 
payment of wages may apf>eal if the total amount ordered to be paid as wages and compensa¬ 
tion exceeds three hundred rupees. The worker may app>eal, if the total amount of wages 
claimed to have been withheld from him or from the Unpaid group to which he belonged 
(in the case of a representative application) exceeds hfty rupees. Any person directed to 
pay a penalty under section 15, may, under section 17, appeal. 

Bar of Suit (Suction 22) 

No Court can enteitain any suit for the recovery of wages or regarding deduction ol 
any wages if the sum so claimed forms the subject of an application, under section 15 of the 
Act, which has been presented by the plaintiff and which is pending before the authority 
under section 15, or where an appeal has been made under section 17. So also such a suit 
is barred if it has formed the subject of an order under section 15 in favour of the plaintiff 
01 has been adjudged not to be owed to the plaintiff, or if the subject matter could have been 
recovered by an application under section 13. 

Agreement Relinquishing a Worker’s Right Void (Section 23) 

Any agreement whereby a worker relinquishes any right conferred on him by the Pay¬ 
ment of Wages Act. shall be regarded as null and void to the extent to which it attempts to 
deprive a worker of such right. 



CHAPTER XXXVI 
WORKMEN’S COMPENSATION 
[WORKMEN’S COMPENSATION ACT, 1923] 

Object of the Act 

The Workmen’s G)mpensahon Act is an important and valuable piece of labour legisla¬ 
tion. It helps unfortunate workers employed in factories and other peaces where in the 
course of their occupation some danger or other may be involved to their life or limb. By 
casting absolute liability on the employer, the legislature has very wisely protected the worker 
whose lot otherwise is miserable or whose dependants otherwise would suffer heavily. The 
Act provides that an employer shall be held liable to compensate the worker for disablement, 
or in the case of his death his dependants, if the disablement or death occurred as the result 
of an accident to the worker while in the course of the employment at the establishment 
of his employer. The liability of the employer is an absolute liability, i.e.. he is responsible 
even though there was no fault, default or negligence on his or his agent’s part. 

Definitions and Explanations 
Minor 

A 'minor' is a person who is under the age of 15 years. 

Adult 

An ‘Adult’ is a person who has completed 15 years of age. 

Commissioner 

A ‘Comn^issioner’ means a Commissioner for Workmen’s Compensation appointed 
under section 20 of the Workmen’s Compensation Act, 

Dependant 

A 'dependant' includes a widow of the deceased worker, a minor legitimate son, an 
unmarried legitimate daughter, and a widowed mother. 

Even a widower, a parent other than a widowed mother, a minor illegitimate son, an 
unmarried illegitimate daughter, a daughter legitimate or illegitimate if married and a minor 
or if widowed, a minor brother, an unmarried or widowed sister, a widowed daughter-in-law, 
a minor child of a deceased son, a minor child of a deceased daughter where no parent of the 
child is alive, or, where no parent of the workman is alive, a paternal grand parent, is included 
in the definition of a 'dependant', if such person could be regarded as wholly or partly 
dependent on the earnings of the workman at the time of his death. 

Employer 

An 'employer' includes any body of persons, whether a corporation or not, and any 
managing agent of an employer and the legal representative of a deceased employer; and when 
the services of a workman are temporarily lent or let on hire to another person by the person 
with whom the workman has entered into a contract of service or apprenticeship, the term 
'employer' includes such other person while the workman is working for him. 

Managing Agent 

A ‘nuinaging agent’ is any person appointed or acting as the representative of another 
person for carrying on such other person’s trade or business. An individual manager sub¬ 
ordinate to an employer is not a managing agent. 
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Partial DUablemeiit 

'Partial disablement* is such disablement as reduces the earning capacity of a workman 
in any employment in which he was engaged at the time of the accident which resulted in 
his dis^ement, if the disablement is bf a temporary nature. Where the disablement is of a 
permanent character, 'partial disablement' means what reduces the earning capacity of a 
workman in every employment which he was capable of undertaking at the time of the accident 
which disabled him. 


Seamen 

'Seamen' includes any person forming part of the crew of any ship, but does not include 
the Master of the ship. 

Total Disablement 

‘Total disablement' means such disablement, whether permanent or temporaiy, as 
renders the worker incapable for all work which he was otherwise capable of doing prior to 
and at the time of the accident which disabled him. Where the worker loses permanently 
the sight of both his eyes, the disablement is called permanent total disablement. Where 
there is a combination of injuries specified in Schedule I of the Act, so that the aggregate 
percentage of the loss of earning capacity amounts to one hundred per cent., the disablement 
is said to be permanent total disablement. 

Workman 

'Workman' means any person, other than a person whose employment is of a 
casual nature and who is employed otherwise than for the employer’s trade or 
business^ who is a railway servant (not permanently employed in any administrative, district 
or sub-divisional office of a railway) or who is any worker employed on monthly wages not 
exceeding four hundred rupees, in any capacity specified in Schedule II of the Act. 

Workmen’s Compensation (Section 3) 

Where any workman receives any personal injury by an accident arising out of and 
in the course of his employment, his employer shall be liable to make compensation, 
provided the injury results in the total or partial disablement of the worker for a 
period exceeding seven days. The employer is not liable if the injury (not resulting in 
death) has been caused by an accident which is directly attributable to the workman having 
been at the time of the accident under the influence of drink or drugs or if the injury (not 
resulting in death) was caused by an accident directly attributable to the wilful disobedience 
of the workman of an order expressly given or to a rule expressly framed for the purpose of 
securing the safety of the workmen or due to the wilful removal or disregard by the workman 
of any safety measure which he knew to have been provided for the purpose of securing the 
safety of the workmen. Where the injury, however, results in death of the workman, 
compensation has got to be made by the employer to the dependants of the work-* 
man, even though the injury was due to the fault of the workman himself. 

If a workman employed in any employment specified in Part A of Scdiedule III contracts 
any disease specified in that schedule as an occupational disease peculiar to that employment, 
(e.g., anthrax, poisoning by lead, tetra-ethyl, poisoning by nitrous fumes, compressed air 
illness), or if a workman, whilst in the service of an employer where he has been for a conti^ 
nuous period of atleast six months and the employment is of a type specified in Part B of 
Schedule III, contracts any disease specified in that schedule as an occupational disme 
peculiar to that employment, e.g., lead-poisoning, phosphcrous-poisoning. mercury^poisoniag, 
poisoning by benzene, chrome-ulceration), the contracting of such disease shall ht deem^ 
to be an injury by accident; and unless the employer proves the contrary, the accident shall 
be deemed to have arisen out of and in the course of the employment. 

The amount of the compensation is governed by the provisions of section 4^of/thc Work¬ 
men's G)mpensation Act. [Please see section 4 of the Workmen’s G>mpen8ation Act, 1923.] 
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Where there is a total disablement, compensation has to be made by the employer a 3 per the 
provisions of Schedule IV of the Act. Schedule IV is as follows:— 





Amount of Compensation for 

Half-monthly 
payment as 

Monthly wages of the work** 


Permanent 

Compensation 
for temporary 

man 

injured. 


Death of 

total Disable-* 

Disablement 


1 


Adult. 

2 

ment of 
Adult. 

3 

of Adult. 

4 

More than. 

But not more than. I 




Rs. 


Rs. 

Rs. 

Rs. 

Rs. As. 

0 


10 1 

500 

700 

Half his monthly 

10 


15 

550 

770 

wages. 

5 0 

15 


18 

600 

840 

6 0 

18 


21 

630 

882 

7 0 

21 


24 

720 

1,008 

8 0 

24 


27 

810 

1,134 

1 8 8 

27 


30 

900 

1,260 

9 0 

30 


35 

‘ 1,050 

1,470 

9 8 

35 


40 

1.200 

1,680 

10 0 

40 


45 

i 1.350 

1,890 

11 4 

45 


50 

1,500 

1 2,100 

12 8 

50 


60 

1,800 

1 2,520 

15 0 

60 


70 

i 2.100 

2,940 

17 8 

70 


80 

2,400 

3,360 

20 0 

ao 


100 

3,000 

4.200 

25 0 

100 


200 

3,500 

4,900 

30 0 

200 


300 

4.000 

5,600 

30 0 

300 


.... 

4,500 

6,300 

30 0 


Where the disablement is a partial disablement, the employer has to make Com 
pensation as provided by Schedule I to the Act. Schedule I is as follows :— 


Injury 

Percentage 
of loss of 
earning 
capadty. 

Loss of right arm above or at elbow 

70 

Loss of left arm above or at elbow 

60 

Loss of right am below elbow . 

60 

; Lobs of kg at or above the knee . 

60 

Loss of left eim below the elbow .. 

50 

Lost of left leg below the knee. 

. -50 

Perrrianeni total loss of hearing .. . 

.■■■30 •. 

Loss of one eye 

30 

Lots of thiirtib .. , . .. ., 

. ■. -25 : 

' Loss of all toes of one foot . .. .. ,, ; 

20 

Loss of one phalanx of thumb. . 

JO 

} Los8 of index finger . 

10 

Loss of great toe . 

10 

. Loss of any finger other than index finger ,. ., 

5 
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Complete and permanent loss of the use of any limb or member referred to in the above 
Schedule I means the loss of that limb or member. 

Compeniation not Aasignablei Attachable or Chargreable (Section 9) 

Except as otherwise provided under the Workmen's Compensation Act, no lump sum 
or half-monthly payment payable as compensation to any workman can in any way be assigned 
or charged or attached or passed to any person other than the workman by operation ol law ; 
nor shall any claim be set off against such compensation. 

Notice and Claim (Section 10) 

A claim for compensation must not be entertained by a Commissioner unless notice 
of the accident has been given as soon as practicable after the occurrence and unless the claim 
is brought before the Commissioner within one year from the date of the occu rrence of the 
accident, or, in case of death, within one year from the date of the death. The notice which 
has to be given must give the name, and the address of the person injured and must state 
in ordinary language the cause of the injury and the date on which the accident happened, and 
must be served on the employer or upon any one of several employers or upon any person 
responsible to the employer for the management of any branch of the trade or business in 
which the injured workman was employed. 

Power to Require from Employers Statements Regarding 
Fatal Acddentt (Section lOA) 

When a Commissioner receives any information from any person or from any source 
that a workman has died as a result of an accident arising out of and in the course of his 
employment, he may send by registered post a notice to the workman’s employer requiring 
him to submit, within thirty days of the service of the notice a statement in the prescribed 
form, giving the circumstances attending the death of the workman and stating whether, 
in the opinion of the employer, he is or he is not liable to deposit compensation on account 
of the death. If the employer is of the opinion that he is liable to deposit compensation, 
he must make the deposit within thirty days of the service of the notice. If the employer 
is of the opinion that he is not so liable, he must in his statement show the grounds on which 
he disclaims liability. 

Where an employer has disclaimed liability, the Commissioner may inform any of the 
dependants of the deceased workman that such dependants may prefer a claim for compensa¬ 
tion. 


Reports of Fatal Accidents (Section lOB) 

Where, by the law, an employer is bound to give notice to any authority about an accident 
occurring on his premises and resulting in death of a workman, the person so required to give 
the notice must, within seven days of the death, send a report to the Commissioner stating 
the circumstances under which the death occurred. 

Medical Examination (Section ll) 

Where a workman has given notice of an accident, he must submit himself to a medical 
examination, if the employer, before the expiration of three days from the time the notice is 
served, offers to have the employee examined free of charge by a qualified medical practitioner. 
Any workman who is in receipt of a half-monthly payment must, if so required, submit himself 
for such examination from time to time. If a workman refuses to so submit himself, or 
obstmets the medical examination, his right to compensation shall be suspended during the 
continuance of such refusal or obstruction unless, in the case of refusal, he was prevented by 
sufficient cause from so submitting himself. Where a workman, whose right to compensa¬ 
tion has been suspended, dies without having submitted himself for medical examination, 
the Commissioner may, if he thinks fit, order the payment of compensation to the dependants 
of the deceased workman. 
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Rmedies of Employer Against Third Parties (Section 13) 

Where a third party (an outsider) is responsible for any damage caused to an emj^'loyee 
and where the employee has recovered from the employer compensation in respect of the 
injuryp the employer can claim indemnity from the person, that is the third party (outsider) 
who had caused the damage. 

Insolvency of Employer (Section 14) 

Where the employer has become an insolvent, or (if a company) is in the course of a 
winding-up, and the employer had effected an insurance in respect of his liability by way 
of compensation under the Act to his workmen, the insurer shall be liable to indemnify the 
workmen but not so as to be under any greater liability to the workmen than it (the insurer) 
would have been to the employer. For any balance or deficiency, the workman can rank 
and prove against the official assignee or the receiver, as the case may be, in the insolvency of 
an employer, or against the liquidator if the employer be a company in liquidation. 

Special Provisions Relating to Masters and Seamen 
(Section 15) 

The provisions of the Workmen's Compensation Act are, under section 15, applicable 
to seamen, subject to the following modifications :— 

(1) The notice of the accident and the claim for compensation may, except where 

the person injured is the master of the ship, be served on the master of the 
ship, as if he were the employer; but where the accident happened and the 
disablement commenced on board the ship, it shall not be necessary for any 
seaman to give any notice of the accident. 

(2) In the case of death of a master or seaman the claim for compensation must be 

made within six months after the news of the death has been received by the 
claimant, or where the ship has been or deemed to have been lost with all 
hands, then within eighteen months from the date on which the ship was, or 
is deemed to have been, so lost. 

(3) Where an injured master or seaman is discharged or left behind, any depositions 

taken by any judge or magistrate in that part or by any consular officer in the 
foreign country and transmitted by the person by whom they are taken to the 
Central Government or any State Government shall, in any proceedings for 
enforcing the claims, be admissible in evidence, if the deposition is authenticat¬ 
ed by the signature of the judge, magistrate or consular officer before whom 
it was made, and if the defendant or accused had an opportunity to cross- 
examine the witness, and if the deposition was made in the course of a criminal 
proceeding in the presence of the accused. 

(4) No half-monthly payment shall be payable in respect of the period during which 

the owner of the ship is under any law relating to Merchant Shipping, liable to 
defray the expenses of maintenance of the injured master or seaman. 

(3) No compensation shall be payable in respect of any injury regarding which 
provision is made for payment of a gratuity, allowance or pension under the 
War Pension and Detention Allowance (Mercantile Marine, etc.) Scheme, 1939, 

. or the War Pensions and Detention Allowances (Indian Seamen) Scheme, 1941, 
made under the Pensions (Navy, Army or Air Force and Mercantile Marine) 
Act, 1939. 

(6) Failure to give a notice or make a claim or commence proceedings within the 
time required by the Act shall not be a bar to the maintenance of proceedings 
under the Act in respect of any personal injury, if an application has been made 
for payment in respect of that injury under any of the schemes referred to 
already, and the State Government certifies that the application was made 
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with reasonable belief that the injury was one in respect of which the scheme 
under which the application was made makes provision for payments, and 
that the application was rejected or that payments made in pursuance of the 
application were discontinued on the ground that the injury was not such on 
injury* and the proceedings had commenced within one month from the date 
on which the certificate of the State Government was furnished to the person 
commencing the proceedings. 

Returns as to Compensation (Section 16) 

The State Government may require that every employer shall send at such time and 
in such form and to such airthority as may be specified by the Government, a correct return 
specifying the number of *he injuries in respect of which compensation has been made by the 
employer during the previous year, and the amount of such compensation, with such other 
particulars as the Government may require. 

Agreement relinquishing a Right is void (Sec. 17) 

Any agreement whereby a workman gives up his right to compensation by the master 
for personal injury arising in the course of the employment, shall be regarded as null and void 
in so far as it attempts to reduce or take away the liability to compensate. 

Reference to Commissioners (Section 19) 

Where a question arises as to the liability of any person to pay compensation, the qnestion 
must be settled by a Commissioner, in default of agreement; so also any question as to 
whether a person injured is or is not a workman or any question as to trie amount or duration 
of compensation (including any question as to the nature or extent of disablen^ent), shall, 
in default of agreement, be settled by a Commissioner. No Civil Court shall have jurisdiction 
to settle, decide or deal with any question which is, under the Act, required to be settled, 
decided or dealt with by a Commissioner. So also no Civil Court can enforce any liability 
incurred under the Act. ^ 

Appointment of Commisaioners (Section 20) 

The State Government may, by notification in the Official Gazette, appoint any person 
to be a Commissioner for Workmen’s Compensation for such local area as may be specified 
in the notification. 


Venue of Proceedings and Transfer (Section 21) 

Where any matter has, under the Act, to be done by or before a Commissioner, the 
same shall be done by or before a Commissioner for the local area in which the accident took 
place. Where the workman is the master of a ship or a seaman any such matter can be done 
by or before the Commissioner for the local area in which the owner or agent of the ship 
resides or carries on business. If a Commissioner of a local area is satisfied that any matter 
before him can be more conveniently dealt with by some other Commissioner, whether in the 
same State or not, he may order such matter to be transferred to such other Commissioner 
for report or for disposal, and if he does so, he must forthwith transmit to such other Com¬ 
missioner all documents relevant for the decision of the matter, and must also transmit any 
money in his hands or invested by him for the benefit of any party to the proceedings. 

Powers of Commissioners 

A Commissioner, appointed under the Act, shall have all the powers of a Civil Court 
under the Code of Civil Procedure, 1908, for the purpose of taking evidence on oath and of 
enforcing the attention of witnesses and compelling the production of documents and material 
objects. [Sec. 23]. A Commissioner is considered a Civil Court; but a Commissioner does 
not possess the power of review.. A revision application can be made to the High Court 
against an order passed by him (the Commissioner). A Commissioner has no power to have 
evidence taken on commission. 
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The Commissioner must make a brief memorandum of the substance of the evidence 
of every witness; such memorandum shall be written and signed by the Commissioner and 
shall form part of the record of the case. Where the Commissioner is prevented from making 
the memorandum in his own handwriting, he must cause such memorandum to be made in 
writing from his dictation and must sign the same and such memorandum shall then form 
part of the record. The evidence of any medical witness must be taken down "as nearly as 
may be word for word". (Sec. 2.5) 

Where any sum deposited by an employer as compensation payable in respect of a work¬ 
man whose injury has resulted in death, is in the opinion of the Commissioner insufficient, the 
Commissioner may. by a notice in writing, stating his reasons, call upon the employer to show 
cause why he should not make a further deposit within such time as may be stated in the notice 

(Sec, 22 A). 

The Commissioner may, if he thinks fit, submit any question of law for the decision of the 
High Court. If he does so he is bound to decide the question according to the High Court’s 
decision. (Sec. 27). 


AppeaU 

An appeal lies to the High Court from the following orders of a Commissioner, viz.:— 

(I) An order awarding a lump sum compensation or an order disallowing a claim in 
full or in part for a lump sum ; 

' (2) An order refusing to allow redemption of a half-monthly payment; 

(3) An order providing for distribution of compensation among the dependants of a 

deceased workman or disallowing any claim of a person alleging himself to be 
such dependant; 

(4) an order allowing or disallowing any claim for an indemnity under sub-section 

(2) of section 12 of the Act; or 

(3) an order refusing to register a memorandum of agreement or registering the same 
or providihg for the registration of the san.e. 

An appeal can be brought within sixty days from the date of the Commissioner’s order. 

Registration of Agreements of Settlement 
(Sections 28 and 29) 

Where the amount of any lump sum payable as compensation has been settled by agree¬ 
ment, or where any compensation has been settled by agreement as being payable to a woman 
or a person under a legal disability, a memorandum thereof must be sent by the employer 
to the Commissioner who must, on being satisfied as to its genuineness, record the memoran¬ 
dum in a register in the prescribed manner. (Sec. 28). 

Where a memorandum of any agreement the registration of which is required, as above- 
stated, is not sent to the Commissioner as required, the employer shall be liable to pay the 
full amount of comfiensation which he is liable to pay under the Act, and he shall not, unless 
the Commissioner otherwise directs, be entitled to deduct more than half of any amount paid 
to the workman by way of compensation whether under the agreement or otherwise. (Sec. 

29). 



APPENDIX 

TEXTS OP ACTS 
THE 

INDIAN CONTRACT ACT 

(IX of 1872) 

Preamble : Whereas it is expedient to define and amend certain parts of the 
3aw relating to contracts ; it is hereby enacted as follows;— 

PRELIMINARY 


1. Short Title : This Act may be called the Indian Contract Act, 1872. 

Extent, commencement : It extends to the whole of India except the State 
of Jammu and Kashmir and it came into force on the first day of September, 
1872. 

Enactments repealed : * Nothing herein contained shall affect the provisions 
of any Statute, Act or Regulation not hereby expressly repealed, nor any usage 
or custom of trade, nor any incident of any contract, not inconsistent with the 
provisions of this Act. 

2. Interpretation clause : In this Act the following words and expressions 
arc used in the following senses, unless a contrary intention appears from the con¬ 
text ;— 

(a) When one person signifies to another his willingness to do or to abstain 
from doing anything, with a view to obtaining the assent of that other to such act 
or abstinence, ha is said to make a proposal; 

(b) When the person to whom the proposal is made signifies his assent thereto, 
the proposal is said to be accepted, A jiroposal, when accepted, becomes a promise ; 

(e) The person making the proposal is called the ‘"promisor”, and the person 
accepting the proposal is called the “promisee” ; 

(d) When, at the desire of the promisor, the promisee or any other person 
has done or abstained from doing, or does or abstains from doing, or promises to 
do or to abstain from doing, something, such act or abstinence or promise is called a 
consideration for the promise ; 

(e) ‘Every promise and every set of promises, forming the consideration for 
each other, is an agreement ; 

(f) Promises which form the consideration or part of the consideration for 
each other are called reciprocal promises ; 

(g) An agreement not enforceable by law is said to be void ; 

(h) An agreement enforceable by law is a contract; 

(i) An agreement which is enforceable by law at the option of one or more 
ot the parties thereto, but not at the option of the other or others, is a voidable 
contract; 

(j) A contract which ceases to be enforceable by law becomes void when it 
•ceases to be enforceable. 
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CHAPTER I 

OF THE COMMUNICATION, ACCEPTANCE AND REVOCATION OF 

PROPOSALS 

3. Communication, acceptance and revocation of proposals: The Communi¬ 
cation of proposals, the acceptanco of proposals, and the revocation of proposals 
and acceptances, respectively, are deemed to be made by any act or omission of the 
party proposing, accepting or revoking by which ho intends to communicate such 
proposal, acceptance or revocation, or which has the effect of communicating it. 

4. Communication when complete : The communication of a proposal is com¬ 
plete when it comes to the knowledge of the person to whom it is made. 

The communication of an acceptance is complete,— 

as against the proposer, when it is put in a course of transmission to him, so as 
to'be out of the power of the acceptor ; 

as against the acceptor, when it comes to the knowledge of the proposer. 

The communication of a revocation is complete,— 

as against the person who makes it, when it is put into a course of transmission 
to the person to whom it is made, so as to be out of the power of the person who 
makes it; 

as against the person to whom it is made, when it comes to his knowledge. 

Illustbations 

(a) A proposes, by letter, to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives the letter. 

(b) B accepts A’s proposal by a letter gent by post. 

The communication of the acceptance is complete,— 

as against A, when the letter is posted; 

as against B, when the letter is received by A. 

(c) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched. It is 
complete as against B when B receives it. 

B revokes his acceptance by telegram. B’s revocation is complete as against B 
when the telegram is despatched, and as against A when it reaches him. 

5. Revocation of proposals and acceptances: A proposal may be revoked 
at any time before the communication of its acceptanco is complete as against the 
proposer, but not afterwards. 

An acceptance may be revoked at any time before the communication of the 
acceptance is complete as against the acceptor, but not afterwards. 

IlLUSTRATIONvS 

A proposes, by a letter sent by post, to sell his house to B. 

B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment when B posts his 
letter of acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment when the letter 
communicating it reaches A, but not afterwards. 
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6. Revocation bow made; A proposal is revoked— 

(1) by the communication of notice of revocation by the proposer to the other 
party; 

(2) by the lapse of the time prescribed in such proposal for its acceptance or, 
if no time is so prescribed, by the lapse ot a reasonable time, without communica¬ 
tion of the acceptance ; 

(3) by the faihire of the acceptor to fulfil a condition precedent to acceptance ; or 

(4) by the death or insanity of the proposer, if the fact of his death or insanity 
comes to the knowledge of the acceptor before acceptance. 

7. Acceptance must be absolute: In order to convert a proposal into a pro* 
mise, the acceptance must— 

(1) be absolute and unqualified ; 

(2) be expressed in some usual and reasonable manner, unless the proposal 
prescribes the manner in which it is to be accepted. If the proposal prescribes & 
manner in which it is to bo accepted, and the acceptance is not made in such manner, 
the proposer may, within a reasonable time after the acceptance is communicated 
to him, insist that his proposal shall bo accepted in the prescribed manner, and not 
otherwise ; but if he fails to do so, he accepts the acceptance. 

8. Acceptance by performing conditions, or receiving consideration : Per¬ 
formance of the conditions of a proposal, or the acceptance of any consideration for 
a reciprocal promise which may be offered with a proposal, is an acceptance of the 
proposal. 

9. Promises, express and implied : In so far as the proposal or acceptance of 
any promise is made in words, the promise is said to be express. In so far as 
such proposal or acceptance is made otherwise than in words, the promise is said 
to be implied. 

CHAPTERXII 

OF CONTRACTS, VOIDABLE CONTRACTS AND VOID 
AGREEMENTS 

10. What agreements are contracts : All agreements are contracts if they 
are made by the free consent of parties competent to contract, for a lawful consi* 
deration and with a lawful object, and are not hereby expressly declared to bo 
void. 

Nothing herein contained shall affect any law in force in Indian Union and 
not hereby expressly repealed, by which any contract is required to be made in 
writing or in the presence of witnesses, or any law relating to the registration of 
documents. 

11. Who are competent to contract: Every person is competent to contract 
who is of the age of majority according t) the law to which he is subject, and who is 
of sound mind, and is not disqualified fj om contracting by any law to which he is 
subject. 


12. What is a sound mind for the purposes of contracting; A person is said 
to be of sound mind for the purpose <»t making a contract if, at the time when he 
makes it, he is capable of understanding i j and of forming a rational judgment aa 
to its efEect upon his interests. 
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A person who is usually of unsound mind, but occasionally of sound mind, 
may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of unsound mind, may 
not make a contract when he is of unsound mind. 

Illustrations 

(a) A patient in a lunatic asylum, who is at intervals of sound mind, may 
contract during those intervals. 

(b) A sane man, who is delirious from fever or who is so drunk that he cannot 
understand the terms of a contract or form a rational judgment as to its oifoct on his 
interests cannot contract whilst such delirium or drunkenness lasts. 

13. “Consent” defined : Two or more persons are said to consent when they 
agree upon the same thing in the same sense. 

14. “Free consent” defined: Consent is said to bo free when it is not caused 
by— 

(1) coercion, as defined in section 15, or 

(2) undue influence, as defined in section 16, or 

(3) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or 

(5) mistake, subject to the provisions of sections 20, 21 and 22. 

Consent is said to be so caused when it would not have been given but for the 
existence of such coercion, undue influence, fraud, misrepresentation or mistake. 

15. “Coercion” defined: “Coercion” is the committing, or threatening to 
commit, any act forbidden by the Indian Penal Code, or the unlawful detaining, 
or threatening to detain, any property, to the prejudice of any person whatever, 
wdth the intention of causing any person to enter into an agreement. 

Explanation. —It is immaterial whether the Indian Penal Code is or is not in 
force in the place where the coercion is employed. 

Illustration 

A on board an English ship on the high seas, causes B to enter into an agree¬ 
ment b}^ an act amounting to criminal intimidation under the Indian Penal Code. 

A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an offence by the law of Eng¬ 
land and although section 506 of tho Indian Penal Code, was not in force at the time 
when or place where the jct was done, 

16. “Undue infiuence” defined: (1) A contract is said to be induced by 
■‘"undue influence” whore the relations subsisting between the jiarties are such that 
cne of the parties is in a position to dominate the will of tho other and uses that 
position to obtain an unfair advantage over the other. 

(2) In particular and without prejudice to the generality of the foregoing 
principle, a person is deemed to be in a position to dominate the will of another— 

(a) where he holds a real or apparent authority over the other, or where he 
stands in a fiduciary relation to the other ; or 

(b) where he makes a contract with a person whose mental capacity is tem-^ 
porarily or permanently affected by reason of age, illness, or mental or bodily distreaa 
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(3) Where a person who is in a position to dominate the will of another/enters 
into a contract with him, and the transaction appears, on the face of it or on the 
evidence adduced, to be unconscionable, the burden of proving that such contract 
was not induced by undue influence shall lie upon the person in a position to dominate 
the will of the other. 

Nothing in this sub-section shall affect the provisions of section 111 of the 
Indian Evidence Act, 1872. 

LLUSTRATIO 

(a) A having advanced money to his son, B, during his minority, upon B’s 
coming of age obtains, by misuse of parental influence, a bond from B for a greater 
amount than the sum due in respect of the advance. A employs undue influence. 

(b) A, a man enfeebled liy disease or ago, is induced, by B’s influence over him 
as his medical attendant to agree to pay B an unreasonable sum for his professional 
services. B employs undue influence. 

(c) A, being in debt to B, the money-lender of his village, contracts a fresh loan 
on terms which appear to be unconscionable. It lies on B to prove that the contract 
was not induced by undue influenco. 

(d) A fipplies to a banker for a loan at a time when there is stringency in. the 
money market. The hanker declines to make the loan except at an unusually high 
rate of interest. A accepts the loan on these terms. This is a transaction in the 
ordinary course of business, and the contract is not induced by undue influence. 

17. “Fraud” defined: “Fraud” moans and includes any of the following acts 
committed by a party to a contract, or with his connivance or by his agent, with 
intent to docoivo another party thereto or his agent, or to induce him to enter into 
the contract:— 

(1) the suggestion as to a fact, ofthat which is not true by one who does not 
believe it to be true ; 

(2) the active concealment of a fact by one having knowledge or belief of the 
fact; 

(3) a promise snade without any intention of performing it ; 

(1) any otlicr a^'t fitted to deceive ; 

(5) any such act or omission as the law specially declares to bo fraudulent. 

ExrLANATTOi^.—Mere silence as to facts likely to affect the willingness of a 
j)ersGn to enter into a contract is not fraud, unless the circumstances of the case are 
such tluit, regard being had to them, it is the duty of the person keeping silence to 
speak or unless }ii:s silence is, in itself, equivalent to speech. 

Illustrations 

(a) A sells by auction, to B, a horse which A knows to be unsound. A says 
nothing to B about the horse’s unsoundness. This is not fraud in A. 

(b) B is A’s daughter and has just come of age. Hero, the relation between the 
parties would make it A’s duty to tell B if the horse is unsound. 

(c) B says to A—“If you do not deny it, I shall assume that the horse is sound”. 
A says nothing. Here, A’s silence is equivalent to speech. 

(d) A and B, being traders, enter upon a contract. A has private information 
of a change in prices which would affect B’s willingness to proceed with the contract. 
A is not bound to inform B. 



INDIAN CONTRACT ACT 


Ti 


18. ^'Misrepresentation’’ defined: “Misrepresentation” means and includes— 

(1) the positive assertion, in a manner not warranted by the information of 
the person making it, of that which is not true, though he believes it to be true ; 

(2) any breach of duty which, without ar intent to deceive, gains an advantage 
to the person committing it, or any one claiming under him, by misleading another 
to his prejudice or to the prejudice of any one claiming under him ; 

(3) causing however imiocently, a party to an agreement to make a mistake as 
to the substance of the thing which is the subject of the agreement. 

19. Voidability of agreements without free consent: When consent to an 
•agreement is caused by coercion, fraud or misrepresentation, the agreement is a 
contract voidable at the option of the party whoso consent was so caused. 

A party to a contract, whose consent was caused by fraud or misrepresentation, 
may, if ho thinks fit, insist that the contract shall be performed, and that he shall 
be put in the position in which he would have boon if the representations made had 
been true. 

Exception. —If such consent was caused by misrepresentation or by silence, 
fraudulent within the moaning of section 17, the contract, nevertheless, is not void¬ 
able, if the party whose consent was so caused had the moans of discovering the truth 
with ordinary diligence. 

Explanation. —A fraud or misrepresentation which did not cause the consent 
to a contract of the party on whom such fraud w^as practised, or to whom such mis¬ 
representation w^as made, does not render a contract voidable. 

Illustrations 

(a) A, intending to deceive B, falsely represents that five liundTcd maimds of 
indigo are made annually at A’s factory, and thereby induces B to buy llie factory. 
The contract is voidable at tho option of B. 

(b) A, by a misroprosentation, leads B erroneously to believe that live huiidrod 
maunds of indjgo are made annually at A’s factory. B examines the accounts of the 
factory, which show that only four hundred maunds of indigo have l>cen made. 
After this B buys the factory. The contract is not voidable on ace mint of A’s 
misrejiresen tation. 

(c) A fraudulently informs B that A’s estate is free from onoumbranco. B 
thereupon buys the estate. The estate is subject to a mortgage. B may either 
avoid the contract, or may insist on its being carried out and tho mortgage-debt 
redeemed. 

(d) B, having discovered a vein of ore on the estate of A, adopts means to 
conceal, and does conceal, the existence of the ore from A. Through A’s ignorance 
B is enabled to buy the estate at an under-value. The contract is voidable at the 
option of A. 

(e) A is entitled to succeed to an estate at the death of B. B dies ; C, having 
received intelligence of B’s death, prevents the intelligence reaching A, and thus 
induces A to sell him his interest in the estate. The sale is voidable at tho option 

of A. 

19A. Power to set aside contract induced by undue influence: When consent 
to an agreement is caused by undue influence, the agreement is a contract voidable 
at the option of the party whose consent was so caused. 
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Any such contract may be set aside either absolutely or, if the party who was 
•entitled to avoid it has received any benefit thereunder, upon such terms and condi¬ 
tions as to the Court may seem just. 

Illustrations 

(a) A’s son has forged B’s name to a promissory note. B, under threat of 
prosecuting A’s son obtains a bond from A for the amount of the forged note. If B 
sues on this bond, the Court may set the bond aside. 

(b) A, a money-lender, advances Rs. 100 to B, an agriculturist, and, by undue 
influence, induces B to execute a bond for Rs. 200 with interest at 6 per cent, per 
month. The Court may set the bond aside, ordering B to repay the Rs. 100 with 
such interest as may seem just. 

20. Agreement void where both parties are under mistake as to a matter of fact: 

Where both the parties to an agreement are under a mistake as to a matter of fact 
essential to the agreement, the agreement is void. 

Explanation. —An erroneous opinion as to the value of the thing which forms 
the subject-matter of the agreement is not to be deemed a mistake as to a matter of 
fact. 

Illustrations 

(a) A agrees to sell to B a specific cargo of goods supposed to be on. its way 
from England to Bombay. It turns out that before the day of the bargain, the ship 
conveying the cargo had been cast away and the goods lost. Neither party was 
aware of the facts. The agreement is void. 

(b) A agrees to buy from B a certain horse. It turns out that the horse was 
dead at the time of the bargain, though neither party was aware of the fact. The 
agreement is void. 

(c) A, being entitled to an estate for the life of B, agrees to sell it to C. B was 
dead at the time of the agreement, but both parties were ignorant of the fact. The 
agreement is void. 

21. Effect of mistakes as to law: A contract is not voidable because it was 
caused by a mistake as to any law in force in Indian Union; but a mistake as to a 
law not in force in Indian Union has the same effect as a mistake of fact. 

Illustration 

A and B make a contract grounded on the erroneous belief that a particular 
debt is barred by the Indian Law of Limitation ; the contract is not voidable. 

22. Contract caused by mistake of one party as to matter of fact. —A contract 
is not voidable merely because it was caused by one of the parties to it being under a 
mistake as to a matter of fact. 

^23. What considerations and objects are lawful and what not: The consi¬ 
deration or object of an agreement is lawful, unless— 

it is forbidden by law ; or 

is of such a nature that, if permitted, it would defeat the provisions of any 
law ; or 
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is fraudulent; or 

involves or implies injury to the person or property of another ; or 
the Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said tO' 
be unlawful. Every agreement of which the object or consideration is unlawful is- 
void. 


Illustrations 

fa) A agrees to sell his house to B for 10,000 rupees. Here B’s promise to pay 
the sum of 10,000 rupees is the consideration for A\s promise to sell the house, and 
A's promise to sell the houte is the consideration for B’s promise to pay the 10,000 
rupees. These are lawful considerations, 

(b) A promises to pay B 1,000 rupees at the end of six months, if C, wiio owes 
that sum to B, fails to pay it. B promises to grant time to C accordingly. Here the 
promise of each party is the consideration for the promise of the other party and they 
are lawful considerations. 

(e) A i)romise8, for a certain sum paid to him by B, to make good to B the 
value ot his sliip if it is wrecked on a certain voyage. Here A’s promise is the con¬ 
sideration for B’s payment, and B’s payment is the consideration for A’s promise, 
and these are lawful considerations. 

(d) A promises to maintain B’s child and B promises to pay A 1,000 rupees 
yearly for the purpose. Here the promise of each party is the consideration for the 
promise of the other party. They are lawful considerations. 

(e) A, B and C enter in4;o an agreement for the division among thorn of gains 
acquired, or to be acquired, by them by fraud. Tho agreement is void, as its object 
is unlawful. 

(f) A promises to obtain for B an employment in the public service, and B pro¬ 
mises to pay 1,000 rupees to A. The agreement is void, as the consideration fur it is 
unlawful. 

/ (g) A, being agent for a landed proprietor, agrees for money, without the know¬ 

ledge of his principal, to obtain for B a lease of land belonging to his principal. The 
agreeiiient botweem A and B is void, as it implies a fraud by concealment by A, on 
his principal. 

(h) A promises B to drop a prosocution which he has instituted against B for 
robbery, and B promises to restore the value of the things taken. Tho agreement is 
void, as its object is unlawful, 

(i) A’s estate is sold for arrears of revenue under the provisions of an Act of the 
Legislature, by which tho defaulter is prohibited from purchasing the estate. B, 
upon an understanding with A, becomes the purchaser, and agree, to convey the 
estate to A uj)on receiving from him the price which B has paid. The agreement is 
void, as it renders the transaction, in effect, a purchase by the defaulter, and would 
so defeat tho object of the law. 

(j) A, w^ho is B’s mukhtyar, promises to exercise his influence, as such with B in 
favour of C, and C promises to pay 1,000 rupees to A. The agreement is void, be¬ 
cause it is immoral. 

(k) A agrees to let her daughter to hire to B for concubinage. The agreement 
is void, because it is immoral, though the letting may not be punishable under the 
Indian Penal Code. 
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24. Agreements void, If considerations and objects unlawful in part: If any 

part of a tingle consideration for one or more objects, or any one or any part of any 
one of several considerations for a single object, is unlawful the agreement is void. 

Illustration 

A promises to superintend, on behalf of B, a legal manufacture of indigo, and an 
illegal traffic in other articles. B promises to pay to A a salary of 10,000 rupees a 
year. The agreement is void, the object of A’s promise and the consideration for 
B’s promise being in part unlawful. 

25. Agreement without consideration void unless it is in writing and registered,, 
of* is a promise to compensate for something done, or is a promise to pay a debt, barred 
by limitation law: An agreement made without consideration is void unless— 

(1) it is expressed in writing and registered under the law for the time being 
in force for the registration of documents and is made on account of natural love 
and affection between parties standing in a near relation to each other, or unless 

(2) it is a promise to compensate, wholly or in part, a person who has already 
voluntarily done something for the promisor, or something which the promisor was 
legally compellable to do, or unless 

(;:!) it is a promise, made in writing and signed by the person to bo charged 
therewith, or by his agent generally or specially authorized in that behalf, to pay 
wholly or in part a debt of which the creditor might have enforced payment but for 
the law for the limitation of suits. 

In any of these cases, such an agreement is a contract. 

Explanation 1.—Nothing in this section shall affect the validity, as between the 
donor and donee, of any gift actually made. 

Explanation 2. An agreement to which the consent of the promisor is freely 
given is not void merely because the consideration is inadequate ; but the inadequacy 
of the comideration may be taken into account by the Court in determining the 
question whether the consent of the promisor was freely given. 

Illustrations 

(a) A promises, for no conside^-ation, to give to B Rs. 1,000. This is a void 
agreement. 

(b) A, for natural love and affection, promises to give his son, B, Rs. 1,000. A 
j)uts his promise to B into writing and registers it. This is a contract. 

(c) A finds B’s purse and gives it to him. B promises to give A Rs. 50. This 
is a contract. 

(d) A supports B’s infant son. B promises to pay A’s expenses in so doing._ 
This is a contract. 

(e) A owes B Rs. 1,000, but the debt is barred by the Limi ation Act. A signs 
a written promise to pay B Rs. 500 on account of the debt. This is a contract. 

(f) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A’s consent to the 
agreement w^as freely given. The agreement is a contract notwithstanding the 
inadequacy of the consideration. 

(g) A agrees to sell a horse worth Rs. 1,000 for Rs. D. 4 denies that this^ 
consent to the agreement was freely given. 
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The inadequacy of the consideration is a fact which the Court should take into 
account in considering whether or not A*s consent was freely given. 

26. Agreement in restraint of marriage void: Every agreement in restraint 
of the marriage of any person other than a minor, is void. 

27. Agreement in restraint of trade void: Every agreement by which any one 
is ifestrained from exercising a lawful profession, trade or business of any kind, is to 
that extent void. 

Exception 1.—Saving oe agreement not to carry on business of which 
GOODWILL IS SOLD. —One who soils the goodwill of a business may agree with the 
buyer to refrain from carrying on a similar business, within specified local limits, 
so long as the buyer, or any person deriving title to the goodwill from him, carries 
on a like business therein ; Provided that such limits appear to the Court reasonable, 
regard being had to the nature of the business. 

28. Agreements in restraint of legal proceedings void: Every agreement, by 
which any party thereto is restricted absolutely from enforcing his rights under 
or in respect of any contract, by the usual legal proceedings in the ordinary tribunals, 
or w'hicb limits the time within which he may thus enforce his rights, is void to that 
extent. 


Exception 1.—Savings of contract to refer to arbitration dispute that 
MAY arise. —This section shall not render illegal a contract by which two or more 
persons agree that any dispute which may arise between them in respect of any 
subject or class of subjects shall be referred to arbitration, and that only the amount 
awarded in such arbitration shall be recoverable in respect of the dispute so referred. 

Exception 2.—Saving of contract to refer questions that have already 
ARISEN.— Nor shall this section render illegal any contract in writing, by which two 
or more persons agree to refer to arbitration any question between tliein which has 
already arisen, or affect any provision of any law in force for the time being as to 
references to arbitration. 

29. Agreements void for uncertainty; Agreements, the meaning of which is 
noi certain, or capable of being made certain, are void. 

Illustrations 

(a) A agrees to sell to B “a hundred tons of oil”. There is nothing whatever 
to show what kind of oil was intended. The agreement is void for uncertainty. 

(b) A agress to soli to B one hundred tons of oil of a specified description, 
knowm as an article of commerce. There is no uncertainty here to make the agree¬ 
ment void, 

(c) A, who is a dealer in cocoanut oil only, agrees to soil to B “one hundred tons 
of oil”. The nature of A’s trade affords an indication of the .meaning of the words, 
and A has entered into a contract for the sale of one hundred tons of cocoanut oil. 

(d) A agrees to sell to B “all the grain in my granary at Ramnagar”. There 
is no uncertainty here to make the agreement void. 

(e) A agrees to sell to B “one thousand maunds of rice at a price to be fixed by 
C”. As the price is capable of being made certain, there is no uncertainty here to 
make the agreement void. 
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(f) A agrees to sell B “my white horse for rupees five hundred or rupees one 
thousand.” There is nothing to show which of the two prices was to be given. The 
agreement is void. 

30. Agreements by way of wager void: Agreements by way of wager are 
Void ; and no suit shall bo brought for recovering anything alleged to be won on 
any wager, or entrusted to any person to abide by the result of any game or other 
uncertain event on which any wager is made. 

Exception in favoxjh of certain prizes for horse racing. —This section 
shall not be deemed to render unlawful a subscription, or contribution, or agreement 
to subscribe or contribute, made or entered into for or towards any plate, prize or 
sum or money, of the value or amount of five hundred rupees or upwards, to bo 
awarded to the winner or winners of any horse-race. 

Section 294-A of the Indian penal Code not affected. —Nothing in this 
section shall bo deemed to legalize any transaction connected with horse-racing, to 
which the provisions of section 294A of the Indian Penal Code, apply. 

CHAPTER III 

OF CONTINGENT CONTRACTS 

31. “Contingent contract” defined: A “contingent contract” is a contract to 
do or not to do something, if some event, collateral to such contract, does or does 
not happen. 

ILI.USTRATION 

A contracts to pay B Rs. 10,000 if Ws house is burnt. This is a contingent 
contract. 

32. Enforcement of contracts contingent on an event happening: Contingent 
contracts to do or not to do anything if au uncertain future event hapj)ens caimot 
be enforced b}^ law unless and until that tiveiit has happened. 

If tho event becomes impossible, such contracts become void. 

Illustrations 

(a) A makes a contract wdth B to buy B’s. horse if A survives C. This contract 
camiot bo eniorced by law unless and until C dies in A’s lifetime. 

(b) A makes a contract wdth B to sell a horse to B at a specified price, if C, 
to whom the horse has Ixien offered, refuses to buy it. The contract cannot bo 
enforced by law^ unless aud until C refuses to buy the horse. 

(c) A contracts to pay B a sum of money when B marries C. G dies without 
being married to B. Tho contract becomes void. 

33. Enforcement of contracts contingent on an event not happening: Con¬ 
tingent contracts to do or not to do anylliing if an uncertain future event does 
not happen can be enforced when the happening of that event becomes impossible, 
and not before. 

Illustration 

A a^ees to pay B a sum of money if a certain ship does not return. Tho ship is 
sunk. The contract can be enforced when the ship sinks. 



Zll 


INDIAN CONTRACT ACT 


84. When event on which contract is contingent to be deemed impossible,, 
if it is the future conduct of a living person: If the future event on which a contract 
is contingent ie the way in which a person will act at an unspecified time, the event 
shall be considered to become impossible when such person does anything which 
renders it impossible that ho should so act within any definite time, or otherwise 
than under further contingencies. 


Illustration 

A agrees to pay B a sum of money if B marries C. 

C marries D. The marriage of B to C must now be considered imposrible 
although it is possible that D may die and that C may afterwards marry B. 

35. When contracts become void which are contingent on happening ol speci¬ 
fied event within fixed time: Contingent contracts to do or not to do anything if a 
specified uncertain, event happens within a fixed time become void if, at the expira¬ 
tion of the time fixed, such event has not happened, or if, before the time fixed, such 
event becomes impossible. 

When contracts may be enforced which are contingent on specified 
EVENT NOT HAPPENING WITHIN FIXED TIME. —C(*ntingont coiitracts to do Or iiot to do 
anything if a specified nneortain event does not happen within a fixed time may be 
enforced by law when the time fixed has expired and such event has not happened, 
or, before the time fixed has expired, if it becomes certain that such event will not 
happen. 


Illustrations 

(a) A promises to pay B a sum of money if a certain ship returns within a 
year. The contract may be enforced if tho ship returns wibliiu the year, and bocomos 
void if the sliip is burnt within the year. 

(b) A promises to pay B a sum of monoy if a certain ship does not return within 
a year. The contract may bo enforced if the ship does not return witliiii the year, 
or is burnt within the year. 

36. Agreements contingent on impossible events void: Contingent agrooments 
to do or not to do anything, if an impossible eveni liappens, are void, whalher the 
impossibility of tho event is known or not to tho parties to the agreement at tlie 
time when it is made. 


Illustrations 

(a] A agrees to pay B 1,000 rupees if two straight lines should enclose a space- 
The agreement is void. 

(b) A agrees to pay B 1,000 rupees if B will mary A’s daughter C. C was dead 
at the^ time of the agreement. The agreement is void. 

CHAPTER IV 

OF THE PERFORMANCE OF CONTRACTS 

Contracts which must be performed 

37. Obligation of parties to contracts: The parties to a contract must either 
perform, or offer to perform, their respective promises, unless such performance is- 
dispensed with or excused under the provisions of this Act, or of any other law. 



INDIAN CONTBAOT ACT 


xiil 


PromiseB bind the representatives of the promisors in case of the death of such 
promisors before performance, unless a contrary intention appears from the con¬ 
tract. 


Illustbations 

(a) A promises to deliver goods to B on a certain day on payment of Rs. 1,000. 
.A dies before that day. A’s representatives are bound to deliver the goods to B, 
and B is bound to pay the Rs. 1,000 to A’s representatives. 

(b) A promises to paint a picture for B by a certain day, at a certain price. A 
dies before that day. The contract cannot be enforced either by A*3 representatives 
or by B. 

-A 38. Effect of refusal to accept offer of performance: Where a promisor has 
inade an offer of performance to the promisee, and the offer has not been accepted, 
the promisor is not responsible for non-performance, nor does he thereby lose his 
rights under the contract. 

Every such offer must fulfil the following conditions :— 

(1) it must be unconditional; 

(2) it must be made at a proper time and place, and under such circumstances 
that the jjerson to whom it is made may have a reasonable opportunity of ascer¬ 
taining that the person by whom it is made is able and willing there and then to do 
the whole of what he is bound by his promise to do ; 

(3) if the offer is an offer to deliver anything to the promisee the promisee must 
have a reasonable opportunity of seeing that the thing offered is the thing which the 
promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal consequences as an 
offer to all of them. 


Illustration 

A contracts to deliver to B at his warehouse, on the first March, 1873, 100 bales 
of cotton of a i)articular quality. In order to make an offer of a performance with 
the effect stated in this section, A must bring the cotton to B’s warehouse, on the 
appointed day, under such circumstances that B may have a reasonable opportu¬ 
nity of satisfying himself that the thing offered is cotton of the quality contracted 
for and that there are lUO bales. 

/v 39. Effect of refusal of party to perform promise wholly: When a party to a 
contract has refused to perform, or disabled himself from performing, his promise 
in its entirety, the promisee may put an end to the contract, unless he has signified 
by word^ or conduct, his acquiescence in its continuance. 

Illustrations 

(a) A, a singer, enters into a contract with B, the manager of a theatre, to sing 
at his theatre two nights in every week during the next two months, and B engages 
to pay her 100 rujiees for each night’s performance. On the sixth night A wilfully 
absent herself from the theatre. B is at liberty to put an end to the contract. 

(b) A, a singer, enters into a contract with B, the manager of a theatre to sing 
at his theatre two nights in every week during the next two months, and B engages 
to pay her at the rate of 100 rupees for each night. On the sixth night A wilfully 
absents herself. With the assent of B, A sings on the seventh night. B has signified 
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his acquiescence in the continuance of the contract and cannot now put an end to it 
but is entitled to compensation for the damage sustained by him through A’s failure- 
to sing on the sixth night. 

By whom Contracts must be performed 

40. Person by whom promise is to be performed : If it appears from the nature 

01 the case that it was the intention of the parties to any contract that any promise 
contained in it should be performed by the promisor himself, such promise must be 
performed by the promisor. In other cases, the promisor or his representatives 
may employ a competent person to perform it. 

Illustrations 

(a) A promises to pay B a sum of money. A may perform this promise, either 
by personally paying the money to B or by causing it to be paid to B by another ; 
and, if A dies before the time appointed for payment, his representatives must per¬ 
form the promise, or employ some proper person to do so. 

(b) A promises to paint a picture for B. A must perform this promise per¬ 
sonally. 

41. Effect of accepting performance from third person: When a promisee 
accepts performance of the promise from a third i)erson, he cannot afterwards en¬ 
force it against the promisor. 

42. Devolution of joint liabilities: When two or more persons have made a 
joint promise, then unless a contrary intention appears by the contract, all such 
persons, during their joint lives, and after the death of any of them, bis representa¬ 
tive jointly with the sui vivor, or survivors, and after the death of the last survivor, 
the representatives of all jointly, must fulfil tho promise. 

43. Any one of joint promisors may he compelled to perform: When two or 
more persons make a joint promise, the promisee may, in the absence of express 
agreement to the contrary, compel any one or more of such joint promisors to per¬ 
form the whole of the promise. 

Each promisor may compel contribution. —Each of two or mort^ joint pro¬ 
misors may compel every other joint promisor to contribute equally with himself 
to the performance of the promise, unless a contrary intention appears from the 
contract. 

Sharing of loss by default in contribution. —If any one or two or more 
joint promisors makes default in such contribution, the remaining joint promisors 
must bear the loss arising from such default in equal shares. 

Explanation.— Nothing in this section shall prevent a surety from recovering 
from his principal, payments made by the surety on behalf of the principal, or entitle 
the principal to recover anything from the surety on account of payments made by 
the principal. 

Illustrations 

(a) A, B and C jointly promise to pay D 3,000 rupees. D may compel either A 
or B or C to pay him 3,000 rupees. 

(b) A, B and C jointly promise to pay D the sum of 3,000 rupees. C is com*- 
pelled to pay the whole. A is insolvent, but his assets are sufficient to pay one-half 
of hie debts. C is entitled to receive 500 rupees from A’a estate, and 1,250 rupees 
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(c) A, B and C are under a joint promise to pay D 3,000 rupees. C is unable to 
pay anything, and A is compelled to pay the whole. A is entitled to receive 1,600‘ 
rupees from B. 

(d) A, B and C are under a joint promise to pay D 3,000 rupees. A and B 
being only sureties for C. C fails to pay. A and B are compelled to pay the whole 
sum. They are entitled to recover it from C. 

44. Effect of release of one joint promisor: Where two or more persons have 
made a joint promise, a release of one of such joint promisors by the promisee does 
not discharge the other joint promisor or joint promisors, neither does it free the 
joint promisor so released from responsibility to the other joint promisor or joint 
promisors. 

45. Devolution of joint rights: When a person has made a promise to two or 
more persons jointly, then, unless a contrary intention appears from the contract, 
bhe right to claim performance rests, as between him and them, with them during 
bheir joint lives, and after the death of any of them, with the representative of such 
^.ceased person jointly with the survivor or survivors, and, after the death of the 
last survivor, with the representatives of all jointly. 

Illustration 

A, in consideration of 5,000 rupees lent to him, by B and C, promises B and C 
jointly to repay them that sum with interest on a day specified. B dies. The right to 
claim performance rests with B’s representative jointly with C during C's life, and 
after the death of C with the representatives of B and C jointly. 

Time and place fob performance 

46. Time for performance of promise where no application is to be made and 
no time is specified: Whore, by the contract, a promisor is to perform his promise 
without application by the promisee, and no time for performance is specified, the 
engagement must be performed within a reasonable time. 

Explanation. —The question “what is a reasonable time” is in each particular 
case, a question of fact. 

17. Time and place for performance of promise, where time is specified and 
no application to be made: When a promise is to be performed on a certain day and 
the promisor has undertaken to perform it without application by the promisee, the 
promisor may j)orform it at any time during the usual hours of business on such day 
and at the place at which the promise ought to be performed. 

Illustration 

A promises to deliver goods at B’s warehouse on the first January. On that 
day A brings the goods to B's warehouse, but after the usual hour for closing it, 
and they^b not received. A has not performed his promise. 

48. Application for performance on certain day to be at proper time and place: 

When a promise is to be performed on a certain day, and the promisor has not under¬ 
taken to perform it without application by the promisee, it is the duty of the pro¬ 
misee to apply for performance at a proper place and within the usual hours of 
business. 

Explanation. —The question “what is a proper time and place” is, in each 
particular case, a question of fact. 
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^ 49. Place for performance of promise where no application to be made and no 

jlace fixed for performance: When a promise is to be performed without applica¬ 
tion by the promisee, and no place is fixed for the performance of it, it is the duty o 
the promisor to apply to the promisee to appoint a reasonable place for the per¬ 
formance of the promise, and to perform it at such place. 

Illustration 

A undertakes to deliver a thousand maunds of jute to B on a fixed day. A 
must apply to B to appoint a reasonable place for the purpose of receiving it, and 
must deliver it to him at such place. 

Performance in manner or at time prescribed or sanctioned by promisee— 

The performance of any promise may be made in any manner, or at any time which 
the promisee proscribes or sanctions. 

Illustrations 

(a) B owes A 2,000 rupees. A desires B to pay the amount to A’s account with 
'C, a banker. B, who also banks with C, orders the amount to be transferred from his 
account to A’s credit; and this is done by C. Afterwards, and before A knows of the 
transfer, C fails. There has been a good payment by B. 

(b) A and B are mutually indebted. A and B settle an. account by setting off 
one item against another, and B pays A the balance found to be due from him upon 
such settlement. This amounts to a payment by A and B respectively, of the sums 
which they owed to each other. 

(c) A owes B 2,000 rupees. B accepts some of A’s goods in reduction of the 
'debt. The delivery of the goods operates as a part payment. 

(d) A desires B, who owes him Rs. 100, to send him a note for Rs. 100 by 
post. The debt is discharged as soon as B puts into the post a letter containing 
the note duly addressed to A. 

Performance of Reciprocal Promises 

51. \^i'omi5or not bound to perform, unless reciprocal promisee ready and 
willing to petform: When a contract consists of reciprocal 2 )romi 8 es to be siTnulta- 
neously performed, no promisor need perform his promise unless the promisee is 
ready and willing to perform liis reciprocal promise. 

Illustrations 

(a) A and B contract that A shall deliver goods to B to be paid for by B on 
'delivery. 

A need not deliver the good?, unless B is ready and willing to pay for the goods 
on delivery. 

B need not pay for the goods, unless A is ready and willing to deliver them on 
payment. 

(b) A and B contract that A shall deliver goods to B at a price to bo paid by 
instalments, the first instalment to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first instalment on 
-delivery. 

B need not pay the first instalment, unless A is ready and willing to deliver the 
jgoods on payment oi the first instalment. 
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52. 0fder of performance of reciprocal promises: Where the order in which 
reciprocal pronxises are to be performed is expressly fixed by the contract, they shall 
be performed in that order ; and, where the order is not expressly fixed by the con¬ 
tract, they shall be performed in that order which the nature of the transaction 
tequires. 

Illusteations 

(a) A and B contract that A shall build a house for B at a fixed price. A^s 
promise to build the house must be performed before B’s promise to pay for it. 

(b) A and B contract that A shall make over his stock-in-trade to B at a fixed 
price, and B promisc.s to give security for the payment of the money. A’s ixromiso 
need not l)e performed until the security is given, for the nature of the transaction 
requires that A sj^ould have security before he delivers up his stock. 

53. liability of party preventing event on which contract is to take effect: 

When a contract contains reciprocal promises, and one party to the contract pre¬ 
vents the other from performing his promise, the contract becomes voidable at the 
opt ion of the party so prevented ; and he is entitled to compensation from the other 
party for any loss which he may sustain in consequence of the non-performance of 
the contract. 


Illustration 

A and B contract that B shall execute certain work for A for a thousand rupees 
B is rtady and willing to execute the work accordingly, but A prevents him from doing 
so. The contract is voidable at the option of B ; and, if ho elects to rescind it, 
he is entitled to recover from A compensation for any loss which he has incurred 
by its non-performance. 

54 Effect of default as to that promise which should be first performed, in 
contract consisting of reciprocal promises: WTien a contract consists of reciprocal 
promises, such that one of them cannot bo performed, or that its perforraaiice cannot 
bo claimed till the other has been performed, and the promisor of the promise last 
mentioned fail-s to perform it, such promisor cauiiot claim the porformanco of tho 
reciprocal promise, and must make compensation to the other party to the con¬ 
tract for any loss which such other party may sustain by the non-performance of the 
contract. 


Illu-strations 

(a) A hires B’s ship to take in and convey, from Calcutta to tho Mauritius, a 
cargo to bo provided by A, B rocoiviiig a certain freight for its conveyance. A does 
not provide any cargo for tho ship. A cannot claim the performance of B’s promise, 
and must make compensation to B for the loss which B sustains by the non-per¬ 
formance of the contract. 

(b) A contracts with B to execute certain builder’s work for a fixed price, B 
supplying the scaffolding and timber necessary lor tho work. B refuses to furnish 
any scattblding or timber, aaid the work cannot be executed. A need not execute tho 
work, and B is bound to make compensation to A for any loss caused to him by tho 
non-performance of the contract. 

(c) A contracts with B to deliver to him, at a specified price, certain merchandise 
on board a ship which cannot arrive for a month, and B engages to pay for tho mer¬ 
chandise within a week from the date of the contract. B does not pay within tho 
week. A’s promise to deliver need not be performed, and B must make compensa¬ 
tion. 
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(d) A promises B to aell him one hundred bales of merchandise, to be delivered 
next day, and B promises A to pay for them within a mouth. A does not deliver 
according to his promise. B's promise to pay need not be performed and A must 
make eomiie^L^tion. 

Effect of failure to perform at fixed time in contract in which time essential: 
When a party to a contract promises to do a certain thing at or before a specified 
time, or certain things at or before specified times, and fails to do any such thing at 
or before the specified time, the contract, or so much of it as has not been performed, 
becomes voidable at the option of the promisee, if the intention of the parties was 
that time should be of the essence of the contract. 

Effect of such failure when time is not essential : If it was not the 
intention of the parties that time should be of the essence of the contract, the con¬ 
tract does not become voidable by the failure to do such thing at or before the specified 
time ; but the promisee is entitled to compensation from the promisor for any loss 
occasioned to him by such failure. 

Effect of acceptance of performance at time other than that agreed 
UPON. —If, in case of a contract voidable on account of the promisor’s lailiire to 
perform his promise at the time agreed, the promisee accepts pertormance of such 
promise at any time other than that agreed, the promisee cannot claim compensation 
for any loss occasioned by the non-performance of the promise at the time agreed 
unless, at the time of such acceptance, he gives notice to the promisor of bis intention 
to do so. 


Agreement to do impossible act: An agreement to do an act impossible 
in Itself is void. 

Contract to do act afterwards becoming impossible or unlawful : 
A contract to do an act which, after the contract is made, becomes impossible, or, 
by reason of some event which the promisor could not prevent, unlawful, becomes 
void when the act becomt s impossible or unlawful. 

Compensation fqr loss through non-performance of act known to be 
IMPOSSIBLE or unlawful I Where one person has promised to do something which 
he knew or with reasonable diligence, might have known, and which the promisee 
did not know to be impossible or unlawful, such promisor must make compensation 
to such promise© for any loss which such promisee sustains through the non-per¬ 
formance of the promise. 


Illustrations 

(a) A agrees with B to discover treasure by magic. The agreement is void. 

(b) A and B contract to marry each other. Before the time fixed for the 
marriage, A goes mad. The contract becomes void. 

(c) A contracts to marry B being already married to C, and being forbidden by 
the law to which he is subject to practise polygamy. A must make compensation 
to B for the loss caused to her by the non-performance of his promise. 

(d) A contracts to take in cargo for B at a foreign port. A’s Government 
afterwards declares war against the country in which the port is situated. The 
contract becomes void when war is declared. 

(e) A contracts to act at a theatre for six months in consideration of a sum paid 
in advance by B. On several occasions A is too ill to act. The contract to act on 
those occasions becomes void. 
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57. Reciprocal promises to do things legal and also other things illegal.— 

Where persons reciprocally promise, firstly, to do certain things which are legal and ^ 
secondly, under specified circumstances, to do certain other things which are illeg j.!> 
the first set of promises it a contract, but the second is a void agreement. 

Illustration 

A and B agree that A shall sell B a house lor 10,000 rupt es, but that, if B 
it as a gambling house, he shall pay A -50,000 rupees tor it. 

The first set of reciprocal promises, namely, to sell the house and to pay 10,000 
rupees for it is a contract. 

The second set it for an unlawful object, namely, that B may use the house ns a 
gambling house, and is a void agreement. 

58. Alternative promise one branch being illegal. —In the case of an alternative 
promise, one branch of which is legal and the other illegal, the legal branch alone 
can be enforced. 


Illustration 

A and B agree that A shall pay B 1,000 rupeer, for which B shall afterwards 
deliver to A either rice or smuggled opium. 

This is a valid contract to deliver rice and void agreement as to the opium. 

Appropriation of Payments 

59. Application of payment where debt to be discharged is indicated: Where 
a debtor owing several distinct debts to one person, makes a payment to him either 
with express intimation, or under circumstances implying that the payment is to 
be applied to the discharge of some particular debt, the payment, if accepted, must 
be applied accordingly. 

Illustrations 

(a) A owes B, among other debts, 1,000 rupees upon a promissory note which 
falls duo on the first June. He owes B no other debt of that amount. On the first 
June A pays to B 1,000 rupees. The payment is to bo applied to the discharge of the 
promissory note. 

(b) A owes to B among other debts, the sura of 567 rupees. B writes to A 
and demands payment of this sum. A sends to B 567 rupees. This payment is to 
be applied to the discharge of the debt of which B had demanded payment. 

60. Application of payment where debt to be discharged is not indicated: 

Where the debtor has omitted to intimate and there are no other circumstances 
indicating to which debt the payment is to be applied, the creditor may apply ib 
at his discretion to any lawful debt actually due and payable to him from the debtor, 
whether its recovery is or is not barred by the law in force for the time being as to the 
limitation of suits. 

61. Application of payment where neither party appropriates : Where neither 
party makes any appropriation the payment shall be applied in discharge of the 
debts in order of time, whether they are or are not barred by the law in force for the 
time being as to the limitation of suits. If the debts are of equal standing, the 
payment shall be applied in discharge of each proportionately. 
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Contracts which need not be performed 

62. Effect of novation, rescission and alteration of contract; If the parties 
to a contract agree to substitute a new contract for it or to rescind or alter it, the 
original contract need not be performed. 

Illustrations 

(a) A owes money to B under a contract. It is agreed between A, B and C 
that B shall thenceforth accept C as his debtor, instead of A. The old debt of A to 
B is at an end, and a new debt from C to B has boon contracted. 

(b) A owes B 10,000 rupees. A enters into an arrangement with B, and gives 
B a mortgage of his (A's) estate for 5,000 rupees in place of the debt of 10,000 rupees. 
This is a new contract and extinguishes the old. 

(c) A owes B 1,000 rupees under a contract. B owes C 1,000 rupees. B orders 
A to credit C with 1,000 rupees in his books, but C does not assent to the arrange¬ 
ment. B still owes C 1,000 rupees, and no new contract has been entered into. 

63. Promisee may dispense with or remit performance of promise; Every 
promisee may dispense with or remit, wholly or in part, the performance of the 
promise made to him, or may extend the time for such performance, or may accept 
instead of it any satisfaction which he thinks fit. 

Illustrations 

(a) A promises to paint a picture for B. B afterwards forbids him to do so. 

A is no longer bound to perform the promise. 

(b) A owes B 5,000 rupees. A pays to B, and B accepts, in satisfaction of the 
whole debt 2,000 rupees paid at the time and place at which the 5,000 rupees were 
payable. The whole debt is discharged. 

(c) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B accepts them, in 
satisfaction of his claim on A. This payment is a discharge of the whole claim. 

(d) A owes B, under a contract, a sum of money, the amount of which has not 
been ascertained. A without ascertaining the amount gives to B, and B, in satis¬ 
faction thereof, accepts the sum of 2,000 rupees. This is a discharge of the whole 
debt, whatever may be its amount. 

(e) A OAves B 2,000 rupees, and is also indebted to other creditors. A makes 
an arrangement with his creditors, including B to pay them a composition of eight 
annas in the rupee upon their respective demands. Payment to B of 1,000 rupees 
is a discharge of B’s demand. 

64. Consequences of rescission of voidable contract; When a person at whose 
option a contract is voidable rescinds it, the other party thereto need not perform 
any promise therein contained in which he is promisor. The party rescinding a 
voidable contract shall, if he has received any benefit thereunder from another party 
to such contract, restore such benefit, so far as may be, to the person from whom it 
was received. 

65. Obligation of person who has received advantage under void agreement or 
contract that becomes void; When an agreement is discovered to be void, or when a 
contract becomes void, any person who has received any advantage under such 
agreement or contract is bound to restore it, or to make compensation for it, to the 
person from whom he reoeived it. 



INDIAN CONTRACT ACT 


tti 


Illustbations 

(a) A pays B 1,000 rupees in consideration of B^s promising to marry C, A’s 
daughter. C is dead at the time of the promise. The agreement is void, but B must 
repay A the 1,000 rupees. 

(b) A contracts with B to deliver to him 250 maunds of rice before the first of 
May. A delivers 130 maunds only before that day, and none after. B retains the 
130 maunds after the first of May. He is bound to pay A for them. 

(c) A, a singer, contracts with B, the manager of a theatre, to sing at his 
theatre for two nights in every week during the next two months, and B engages 
to pay her a hundred rupees for each night’s performance. On the sixth night, 
A wilfully absents herself from the theatre, and B, in consequence, rescinds the con¬ 
tract. B must pay A for the five nights on which she had sung. 

(d) A contracts to sing for B at a concert for 1,000 rupees, which are paid in 
advance. A is too ill to sing. A is not bound to make compensation to B for the loss 
of the profits wliich B would have made if A had been able to sing, but must refund 
to B the 1,000 rupees paid in advance. 

66 . Mode of communicating or revoking rescission of voidable contract: The 

rescission of a voidable contract may be communicated or revoked in the same manner, 
and subject to the same rules, as apply to the communication or revocation of a 
proposal. 

67. Effect of neglect of promisee to afford promisor reasonable facilities for 
performance: If any promisee neglects or refuses to afibrd the promisor reasonable 
facilities for the performance of his promise, the promisor is excused by such neglect 
or refusal as to any non-performance caused thereby. 

Illustration 

A contracts with B to repair B’s house. 

B neglects or refuses to jjoiiit out to A the places in which his house requires 
repair. 

A is excused for the non-performance of the contract if it is caused by such nog’ 
leet or refusal. 


CHAPTER V. 

OF CERTAIN RELATIONS RESEMBLING THOSE CREATED 
BY CONTRACT 

68. Claims for necessaries supplied to person incapable of contracting or on his 
account ; If a person incapable of ontoriiig into a cemtract, or any one whom he is 
legally bound to support is supxilied by another j)er.sou with iiecoasarios suited to 
his condriion in life, the iK^rson who has furnished such supplies is entitled to be re¬ 
imbursed from the property of such incapable person. 

Illustrations 

(a) A supplies B, a lunatic, with necessaries suitable to his condition in life. A 
is entitled to be reimbursed from B’s property. 

(b) A supplies the wife and children of B, a lunatic, with necessaries suital;)le 
to their condition in life. A is entitled to be reimbursed from B’s property. 
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69. Reimbursement of person paying money due by another in payment of 

■which he is interested. —A person who is interested in the payment of money which 
another is bound by law to pay, and who therefore pays it, is entitled to be reim¬ 
bursed by the other. ‘ , 


Illustrations 

B holds land in Bengal, on a lease granted by A, the zamindar. The revenue 
payable by A to the Government being in an^ear, his land is advertised for sale by the 
Government. Under the revenue law, the consequence of such sale will be the an¬ 
nulment of B’s lease. B, to prevent the sale and the consequent annulment of his 
own lease, pays to the Government the sum due from A. A is bound to make good 
t o B the amount so paid. 

70. ObligatiOB of person enjoying benefit of non-gratuitous act : Where a 
person lawfully does anything for another per.son, or delivers anything to him, 
iUit intending to do so gratnitously, and such other person enjoys tho benefit thereof, 
the latter is bound to make compensation to tho former in respect of, or to restore, 
tlie thing so done or delivered. 


JLLU.STRATIONS 

(a) A, a iradesman, ]eavo.s goods at B s house by rnistako. B treats the goods 
as his own. Ho is bound to pay A for them. 

(b) A saves ]Vs projjorty fi'om fire. A is not entitled to (iompeiisation from B 
if tho (‘ireiimstances show that he intended to act gratnitoiisly. 

71. Responsibility of finder of goods. —A jxu'.son who finds goods Ik longing to 
anollier and takes them into his cirstody, is .subject to the same rospousibibty as a 
bailee. 


72. Liability of person to whom money is paid, or thing delivered by mistake 
or under coercion : A person to wiium money has been 2 )aid, or anything delivered 
by mistake oj' under coercion, must repay or I’eturn it. 


Illustration-s 

(a) A and B jointly owe lOO riqjees to (t A alone pays the amount to 0, and 

B, not knoAvjjig this fact, pays 100 rupees over again to G. C is bound to repay the 
amoimt to B. " 

(b) A lailway eomjjany refuses to deliver up certain goods to tlie eon.signoe, 
(‘xcejit uj)on the payment (jf an illegal charge for carriage. The consignee pays tho 
snm charged in order to obtain tlie goods. He is eiititlod to recover so much of tho 
diarge as was illegallj^ excessive. 


CHAPTER VI 

OF THE CONSEQUENCES OF BREACH OF CONTRACT 

73. Compensation for loss or damage caused by breach of contract ; When a 
contract has been broken, the party who suffers by such breach is entitled to receive, 
fiorn the party who has broken the contract, compensation for any loss or damage 
caused to him thereby, w'hich naturally arose in tho usual course of things from such 
breach, or which the parties knew, when they made the contract, to be likely to 
reslilt from the breach of it. 
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Such compensation is not to be given for any remote and indirect loss or damage 
sustained by reason of the breach. 

Compensation fob failure to discharge obligation resembling those 
CREATED BY CONTRACT.— When ail obligation resembling those created by contract 
has been incurred and has not been discharged, any person injured by the failure to 
discharge it is entitled to receive the same compensation from the party in default, 
as if such person had contracted to discharge it and had broken his contract. 

Explanation. —In estimating the loss or damage arising from a broach of 
contract, the means which existed of remedying the iuconvenieuco caused by the 
non-performance of tlie contract must be taken into account. 

Illustrations 

(a) A contracts to sell and deliver 5t) maunds of salt]Mhre to B, at a cortain price 
to be paid on delivery. A lireaks his pnanise. B is entitled to receive from A, by 
way of compensation, the sum, if by which the contract price falls short of the 
price for which B might have obtained 50 maunds of ewiltpetre of like quality at the 
time when the saltpetre ought to have been delivered. 

(b) A hires B’s ship to go to Bombay, and there take on board, on the Ist of 
January, a cargo, which A is to provide and to bring to Calcutta, the freight to be paid 
wdien earned. B’s ship does not go to Bombay, but A has opportunities of procuring 
suitable conveyance for the cargo upon terms as advantageous as those on wliich ho 
had charteref] the ship. A avails himself of those opportunities, but is put to trouble 
and expense in doing so. A is entitled to rocoivo compensation from B in respect of 
such trouble and expense. 

(c) A contracts to buy of B, at a stated price, 50 maunds of rice, no time being 
fixed for delivery. A afterwards informs B that he will not accept the rice if t^ondered 
to him. B is caititled to receive from A, by way of compensation, the amount, if 
any, by wdiieh tlip contract price (;x(*c,ed.s that which B can obtain for the rice at the 
time when A informs B that ho will not accept it. 

(d) A contracts to buy B’s sliip for 60,000 rupees, but break.s his promivSe. A 
must pay to B, by way of compensation, the excess, if any, of the contract prico 
over the price which B can obtain for the ship at the time of the broach of promise. 

(e) A, the owmer of a boat, contracts with B to take a cargo of jute to Mirzapur f 
for sale at that place, starting on a specified day. The boat, owing to some un¬ 
avoidable cause does not start at the time appointed, whereby the arrival ot the cargo 
at Mirzapur is delayed beyond the time when it Avould have arrived if the boat had 
sailed according to the coutriict. After that date, and before the arrival of the cargo, 
the price of jnte falls. Tlie measure of the cornpeiisatioii payable to B by A is the 
difference between the price which B could have obtained for the cargo at Mirzapur 
at the time when it would have arrived if forwarded in duo course, twid its market 
price at the time when it actually arrived. 

(f) A contracts to repair B’s house in a certain manner, and re^ioives payment in 
advance. A repairs the house, but not according to contract. B is entitled to 
recover from A the cost of making the repairs conform to the contract. 

(g) A contracts to let his ship to B for a year, from the first of January, for a 
certain price, f reights riKse, and on the first of January the hire (jbtainable for the 
ship is higher than the contract price. A breaks his promise. He must pay to B, 
by way of compeirsation, a sum equal to the difference between the contract prica 
and the price for which B could hire a similar ship lor a year on and from the first 
of January. 
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(h) A contracts to supply B with a certain quantity of iron at a fixed price 
being a higher price than that for which A could procure and deliver the iron. B 
wrcngfully refuses to receive the iion. B must pay to A, by way of compensation, 
the diflFerence between the contract price of the iron and the sum for which A could 
have obtained and delivered it. 

(i) A delivers to B, a common carrier, a machiiif, to be conveyed, without delay, 
to A’s mill, informing B that his mill is stopped for want of the machine. B un- 
reascnably delays the delivery of the machine, and A in consequence, loses a pro¬ 
fitable contract with the Government. A is entitled to receive from B, by way of 
cempensation, the average amount of profit w^hich would have been made by the 
working of the mill during the time that delivery of it was delayed, but not the loss 
sustained through the loss of the Government contract. 

(j) A, having conlracted with B to supply B with 1,000 tons of iron at 100 
nipet'S a ten, to be delivered at a stated time, contracts with 0 for the purchase of 
1,(.00 tens of iron at 80 lupees a ton, telling C that he does so for the purpose of 
performing his contract with B. C fails to perform his contract with A, wiio cannot 
procure other ircni, and B, in consequence, rescinds the contract. C musr pay to A 
20,00(' rupees, being the profit w^hich A would have made by the performance of his 
contract with B. 

(k) A contracts with B to make and deliver to B, by a fixed da}^ for a specified 
price, a certain piece of machinery. A does not deliver the piec !0 of machinery at the 
time specified, and, in consoquonco of this, B is o1)ligofl to procure another at a liigbor 
price than that wiiicii ho was to have paid to A, and is prevented from porfonning a 
contract which B had made with a third j^erson at the time of his contract with A 
(but wiiicii had not been then communicated to A), atid is compelled to make com¬ 
pensation for breach of that contract. A must pay to B, by way of compensatior, tlie 
difl'erenco between the contract price of the piece of machinery and the sum paid by B 
for another, but not the sum paid by B to the third person by way of compensation. 

(l) A, a builder, ( ontracts to erect and finish a hoiiFe by the first of January, in 
orderthat B may give possession of it at that time to C, to whom B has conlracted 
to let it. A is informed of the contract betw^een B and C. A builds the boiiso so 
badly that, before the first of January, it falls down and has to be rc-built by B, w^ho 
in cc rj sequence loses the rent which he was to liave received from C, and is obliged to 
make ctmpensation to C for the breach of his contract. A must make compensation 
to B for the cost of re-building the house, for the rent lost, and for the compensation 
made to C. 

(m) A sells certain merchandise to B, warranting it to be of a particular 
quality, and B, in reliance upon this warranty, sells it to C with a similar warranty. 
The goed.s prove to be not according to the warranty, and B becomes liable to pay 
C a sum of money by way of compensation. B is entitled to be reimbursed this 
sum by A. 

(n) A contracts to pay a sum of money to B on a day specified. A does not 
pay the money on that day. B in coi]sequen«e of not receivmg the money on that 
day is unable to pay his debts, and is totally ruined. A is not liable to make good 
to B anything except the principal sum he contracted to pay, together with interest up 
to the day ot payment. 

(o) A contracts to deliver 50 maunds of saltpetre to B on the first of January, at 
a certain price. B afterwards, before the fiist of January, contracts to sell the 
saltpetre to C a t a price higher tha n the market jirice of the first of January. A breaks 
his promise. In estimating the compensation payable by A to B, the market price of 
the first of January, and not the profit which w^ould have arisen to B from the sale to 
C, is to be taken into account. 
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(p) A contracts to sell and deliver 500 bales of cotton to B on a fixed day. A 
knows nothing of B’s mode of conducting his business. A breaks his promise, and B, 
having no cotton, is obliged to close his mill. A is not responsible to B for the loss 
caused to B by the closing of the mill. 

(q) A contracts to sell and deliver to B, on the first of January, certain cloth 
which B intends to manufacture into caps of a particular kind, for which there is no 
demand, except at that season. The cloth is not delivered till after the appointed 
time, and too late to bo used that year in making caps. B is entitled to receive from 
A, by way of compensation, the difference between the contract price of the cloth and 
its market price at the time of delivery, but not the profits which ho expected to 
obtain by making caps, nor the expenses which ho has been put to in making pre¬ 
paration for the manufacture. 

(r) A, a ship-owner, contracts with B to convey him from Calcutta to Sydney in 
A's ship, sailing on the first of January, and B pays to A, by way of deposit, one-half of 
his passage-money. The ship does not sail on tho fii\st of January, and B, alter being, 
in consequence, detained in Calcutta for some time, and thereby put to some expense, 
proceeds to Sydney in another vessel, and, in consequence, arriving too late in Sydney, 
loses a sum of money. A is liable to repay to B his deposit, with interest, and the 
expense to w^hich he is put by his detention in Calcutta, and the excess, if any, of the 
passage-money paid for tho second ship over that agreed upon for the first, but not 
the sum of money which B lost by arriving in Sydney too late. 

74. Compensation for breach of contract where penalty stipulated for; When 
a contract has been broken, if a sum is named in the contract as tho amount to be 
paid in case of such breach, or if the contract contains any other stipulation by way 
of penalty, the party complaining of the breach is entitled, whether or not actual 
damage or loss is proved to have been caused thereby, to receive from the party who 
has broken the contract reasonablo compensation not exceeding the amount so named 
or, as the case may bo, tho penalty stipulated for. 

Explanation.—A stipulation for increased interest irom the date of default inay 
bo a stipulation by way of penalty. 

Exception. —When any person enters into any bail-bond, recognizance or obbor 
instrument of tbo same nature, or under tho provisions of any law, or under the order 
of tho Central Government or of any State Government gives any bond for the 
performance of any public duty or act in wdiich the public are interested, he shall be 
liable, upon broach of the condition of any such instrument, to pay the whole sum 
mentioned therein. 

Explanation.— A person who enters into a contract with Government does not 
necessarily thereby undertake any public duty, or promise to do an act in which the 
public are interested. 


Illustrations 

(a) A contracts with B to pay B Rs. 1,000 if he fails to pay B Ks. 500 on a given 
day. A fails to pay B Rs. 500 on that day. B is entitled to recover from A such 
compensation, not exceeding Rs. 1,000, as the Court considers reasonable. 

(b) A contracts with B that if A practises as a surgeon within Calcutta, he 
will pay B Rs. 5,000. A practises a.s a surgeon in Calcutta.^ B is entitled to such 
compensation, not exceeding Rs. 5,000, as the Court considers reasonablo. 

(c) A gives a recognizance binding him in a penalty of Rs. 500 to api)ear in 
Court on a certain day. He forfeits his recognizance. He is liable to pay the whole 
penalty. 
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(d) A gives B a bond for the repayment of Rs. 1,000 with interest at 12 per cent, 
at the end of six months, with a stipulation that in case of default, interest shall 
be payable at the rate of 75 per cent, from the date of default. This is a stipulation 
by way of penalty, and B is only entitled to recover from A such compensation as the 
Court#e®nsiderB reasonable. 

(e) A, who owes money to B, a money-lender, undertakes to repay him by de - 
livering to him 10 mavinds of grain on a certain date, and stipulates that, in tlie event 
of his not delivfM iiig t lie stipulated amount by the stipulated date, ho shall be liable 
to deliver 20 mauncls. Thi.. is a stipulation b}^ way of penalty, and B is only c’iititled 
to reasonable compensation in case of breach. 

(f) A undertakes to repay B a loan of Rs. 1,000 by five equal monthly instal¬ 
ments with a stipulation that in default of pfiyment of any instalment, the whole 
shall become due. This stipulation is not by way of penalty, and the contract may 
bo enievi ced according to its terms. 

(g) A })oirows Rs. 100 from B and gives him a bond for Rs. 200 payable by 
five t'Oarly instalments of Rs. 40, with a stipulation that, in dclaiilt of payment of 
any instalment, the v\liole shall become due. This is a stipulation by way of penalty. 

75. Party rightfully rescinding contract entitled to compensation: A person 
who rightfully rescinds a contract is ontited to compensation for any damage which 
he has sustainod through the non-fulfilment of the contract. 

Illustration 

A, a singer, contracts with B, the manager of a theatre, to sing at his theatre for 
two nights in e very week diirirg the next tw'o months, and B engages to pay her 1()0 
rupees for each night’s performance. On the sixii) night, A wilfully absents herself 
from the theatre, and B, in consequence, rescinds the contract. B is entitled to (;laim 
compensation for the? damage wJjich ho has sustained through the non-fulfilmeni' of the 
contract. 


( liajMr VII—Sectiom 76-123. Sale of Goods. 
Repealed hy Act 111 of 11)30. 


CHAPTER VlII 

OF INDEMNITY AND GUARANTEE 

124, “Contract of indemnity’’defined: A contract by which one party promises 
to Sfivo the other from loss caused to him by the conduct of the promisor himself, 
or by the conduct of any other person, is called a “contract of indemnity”. 

IlIiUSTRATION 

A contracts to idemnify B against the consequences of any proceedings which C 
may take against B in respect of a certain sum of 200 rupees. This is a contract of 
indemnity. 

125. Rights of indemnity-holder when sued: The promisee in a contract of 
indemnity, acting within the scope of his authority, is entitled to recover from the 
promisor— 
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(1) all damagee which he may be compelled to pay in any suit in respect of any 
matter to which the promise to indemnify applies; 

(2) all costs which he may be compelled to pay in any such suit if, in bringing 
or defending it, he did not contravene the orders of the promisor, and acted as it 
would have been prudent for him to act in the absence of any contract of indemnity, 
or if the promisor authorised him to bring or defend the suit; 

(3) all sums which he may have paid under the terms of any compromise of 
any such suit, if the compromise was not contrary to the orders of the promisor, and 
was one which it would have been prudent for the promisee to make in the absence 
of any contract of indemnity, or if the x>romisor authorized him to Gomx)romise the 
suil. 

126. “Contract of guarantee”, “surety”, “principal debtor” and “creditor”: 

A “contract of guarantee” is a contract to jicrform the promise, or discharge the 
liability, of a third person in case of his default. The person who gives the guarantee 
is called the “surety” ; the l^e^.soa in respect of whose default the guarantee is given 
is called the “principal debtor”, and the person to whom the guaranteo is given is 
cailocl the “creditor”. A guarantee ipay be either oral or written. 

127. Consideration for guarantee: Anything done, or any i)roraiae made, 
for the benefit of the principal debtor may bo a sufficiont consideration to the surety 
for giving the guaranteo. 


iLLrSTRATTONS 

(a) B requests A to sell and deliver to him goods on credit. A agrees to do so, 
jjroviclf'd C will guai'aiitoe the payinent of the ])rie() of the goods. C promises to 
guaranioe the jjayineut in cm nisideratioii of A’s promise to deliver the goods. This is a 
sufiicieiit consideration for C's promise. 

(b) A sells and doli\'(!rs goods to B. 0 afi.evrwards requests A to forbear to sue 
B for the debt for a ^^ear and ]3roniises that if he does so, C will pay for them in 
default of x)ayjnent by B. A agrees to forbear as requested. This is a sufficient 
considoration for C’s promise, 

(c) A sells and delivers goods to B. C afterwards, without consideration’ 
agi oes to pay for tliom in default of B. The jigreement is void. 

128. Surety’s liability; The liability of the surety is co-extensive with that 
of tlio ])i‘incipal debtor, unless it is otherwise provided by the contract. 

Illitstkatio]^ 

A guarantees to B the payment of a bill of exchange by C, the acceptor. The bill 
is dishoiioiircd fry 0. A is liable not only for the amount of the bill but also for any 
interest and charges Avliich may have bocomo due on it. 

129. Continuing guarantee: A guarantee which extends to a series of tran¬ 
sactions is called a “continuing guarantee”. 

Illustrations 

(a) A in consideration that B will omi)loy C in collecting the rents of B’s 
zamindari promises B to be resx)onsible, to the amount of 5,0'«>0 rupees, for the due 
collection and payment by C of those rents. This is a continuing guarantee. 

(b) A guarantees payment to B, a tea-dealer, to the amount of £100, for any tea 
he may from time to time supply to C. B supplies C with tea to above the value of 
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£100, and C pays B for it. Afterwards B supplies C with tea to the value of £200- 
C fails to pay. The guarantee given by A was a continuing guarantee, and he is 
accordingly liable to B to the extent of £100. 

(c) A guarantees payment to B of the price of five sacks of flour to be delivered 
by B to C and to be paid lor in a month. B delivers five sacks to C. C pays for 
them. Afterwards B delivers four sacks to C, which C does not pay for. The gua¬ 
rantee given by A was not a continuing guarantee, and accordingly he is not liable 
for the price of the four sacks. 

130. Revocation of continuing guarantee: A continuing guarantee may at 
any time be revoked by the surety, as to future transactions, by notice to the 
creditor. 


Illustrations 

(a) A, in (:onsideration of B’s discounting, at A's request, bills of exchange for C, 
guarantees to B, for twelve months, the duo payment of all such bills to the extent of 
5,000 rupees. B discounts bills for C to the extent of 2,000 rupees. Afterwards, at 
the end of three months A revokes the guarantee. This revocation discharges A from 
all liability to B for any subsequent discount. But A is liable to B for the 2,000 
rupees on default of C. 

(b) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all the 
bills that B shall draw upon him. B draws upon C. C accepts the hill. A f>ives 
notice of revocation. C dishonours the bill at maturity. A is liable upon his 
guarantee. 

131. Revocation of continuing guarantee by surety’s death; The death of the 
surety operates, in the absence of any contract to the contrary, as a revocation of a 
continuing guarantee, so far as regards future transactions. 

132. Liability of two persons, primarily liable, not affected by arrangement 
between them that one shall be surety on other’s default; Where two persons con¬ 
tract with a third person to undertake a certain lial)ility, and also contract with each 
other that one of them shall be liable only on the default of the other, the third peisoii 
not being a jiarty to fcuch contract, the liability of each of such two persons to the 
third person under the first contract is not affected by the existence of the second 
contract, although such third person may have been aware of its existence. 


Illustration 

A and B made a joint and several promissory note to C. A makes it, in fact, as 
surety for B and C knows this at the time when the note is made. The fact that ^ 
to the knowledge of C, made the note as surety for B, is no answer to a suit by 0 
against A upon the note. 

133. Discharge of surety by variance in terms of contract; Any variance, 
made without the surety’s consent, in the terms of the contracjt between the priucipa 
debtor and the creditor, discharges the surety as to transactions subsequent to the 
variance. 


Illustrations. 

(a) A becomes surety to C for B’s conduct as a manager in C’s bank. 
wards, B and C contract, without A’s consent, that B’s salary shall be raised, and tha 
he shall become liable for one-fourth of the losses on overdrafts. B allows a customer 
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to overdraw, and the bank loses a sum of money. A is discharged from his surety¬ 
ship by the variance made without his consent, and is not liable to make good 
this loss. 

(b) A guarantees C against the misconduct of B in an office to which B is 
appointed by C, and of which the duties are defined by an Act of the Legislature. 
By a subsequent Act, the nature of the office is materially altered. Afterwards, B 
misconducts himself. A is discharged by the change from future liability under 
his guarantee, though the misconduct of B is in respect of duty not affected by the 
later Act. 

(c) C agrees to appoint B as his clerk to sell goods at a yearly salary, upon A’s 
becoming surety to C for B’s duly accounting for moneys received by him as such 
clerk. Afterwards, without A’s knowledge or consent, C and B agree that B should 
be paid by a commission on the goods sold by him and not by a fixed salary. A is not 
liable for subsequent misconduct of B. 

(d) A gives to C a continuing guarantee to the extent of 3,000 rupees for any 
oil supplied by C to B on credit. Afterwards B becomes embarrassed, and, without 
the knowledge of A, B and C contract that C shall continue to supply B with oil 
for ready money, and that the payments shall be applied to the then existing debts 
between B and C. A is not liable on his guarantee for any goods supplied after his 
new agreement. 

(e) C contracts to lend B 5,000 rupees on the 1st March. A guarantees re¬ 
payment. C pays the 5,000 rupees to B on the 1st January. A is discharged from 
his liability, as the contract has been varied inasmuch as C might sue B for the money 
before the 1st of March. 

134. Discharge of surety by release or discharge of principal debtor; The surety 
is discharged by any contract between the creditor and the principal debtor, by 
which the principal debtor is released, or by any act or omission of the creditor, 
the legal consequence of which is the discharge of the principal debtor. 

Illustrations 

(a) A gives a guarantee to C for goods to be supplied by C to B. C supplies 
goods to B, and afterwards B becomes embarrassed and contracts with his creditors 
(including C) to assign to them his property in consideration of their releasing him 
from their demands. Here B is released from his debt by the contract with C and 
A is discharged from his suretyship. 

(b) A contracts with B to grow a crop of indigo on A’s land and to deliver it 
to B at a fixed rate, and C guarantees A’s performance of this contract. B diverts 
a stream of water which is necessary for irrigation of A’s land and thereby prevents 
him from raising the indigo. G is no longer liable on his guarantee. 

(c) A contracts with B for a fixed price to build a house for B within a stipu¬ 
lated time, B supplying the necessary timber. C guarantees A’s performance of the 
contract. B omits to supply the timber. C is discharged from his suretyship. 

135. Discharge of surety when creditor compounds with, gives time to, or agrees 
not to sue, principal debtor: A contract between the creditor and the principal 
debtor, by which the creditor makes a composition with, or promises to give time 
to, or not to sue, the principal debtor, discharges the surety, unless the surety assents 
to such contract. 

136. Surety not discharged when agreement made with third person to give 
time to principal debtor: Where a contract to give time to the principal debtor is 
made by the creditor with a third person, and not with the principal debtor, the 
surety is not discharged. 
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Illustbation 

C, the holder of an overdue bill of exchange drawn by A as surety for B, and 
accepted by B, contracts with M to give time to B. A is not discharged. 

137. Creditor’s forbearance to sue does uot discharge surety: Mere forbear¬ 
ance on the part of the creditor to sue the principal debtor or to enforce any other 
remedy against him does not, in the absence of any provision in the guarantee to the 
contrary, discharge the surety. 


Illustbation 

B ow^es to C a debt guaranteed by A. The debt becomes payable. C does not 
sue B for a year after the debt has become payable. A is not discharged from his 
suretyship. 

138. Release of one co-surety does not discharge others: Where there are co¬ 
sureties, a release by the creditor of one of them does not discharge the others ; 
neither does it free the surety so released from his responsibility to the other sureties. 

139. Discharge of surety by creditor’s act or omission impairing surety’s eventual 
remedy: If the creditor does any act which is inconsistent with the rights of the 
surety, or omits to do any act which his duty to the surety requires him to do, and 
the eventual remedy of the surety himself against the principal debtor is thereby 
impaired, the surety is discharged. 

Illustrations 

(a) B contracts to build a ship for C for a given sum, to be paid by instalments 
as the work reaches certain stages. A becomes surety to C for B’s due jierformance of 
the contract. C without the knowledge of A, prepays to B the last two instalments. 
A is discharged by this prepayment. 

(b) C lends money to B on the security of a joint and several promissory note 
made in C’s favour by B, and by A as surety for B, together with a bill of sale of B’s 
furniture, which gives power to C to sell the furniture, and apply the proceeds in dis¬ 
charge of the note. Subsequently, C sells the furniture, but, owing to his miseon- 
duct and wilful negligence, only a small price is realized. A is discharged from lia¬ 
bility on the note. 

(c) A puts M as apprentice to B, and gives a guarantee to B for M’s fidelity. 
B promises on his part that he will, at least once a month, see M make up the cash. B 
omits to see this done as promised, and M embezzles. A is not liable to B on his 
guarantee. 

140. Rights of surety on payment or performance: Where a guaranteed 
debt has become due, or default of the principal debtor to perform a guaranteed 
duty has taken place, the surety, upon payment or performance of all that he is 
liable for, is invested with all the rights which the creditor had against the principal 
debtor. 

141. Surety’s right to benefit of creditor’s securities; A surety is entitled to 
the benefit of every security which the creditor has against the principal debtor at 
the time when the contract of suretyship is entered into, whether the surety knows 
of the existence of such security or not; and, if the creditor loses or, without the 
consent of the surety, parts with such security, the surety is discharged to the extent 
of the value of the security. 
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Illusteations 

(a) C advances to B, his tenant, 2,000 rupees on the guarantee of A. C has 
also a further security for the 2,000 rupees by a mortgage of B’s furniture. C can¬ 
cels the mortgage. B becomes insolvent, and C sues A on his guarantee. A is dis¬ 
charged from liability to the amount of the value of the furniture. 

(b) C, a creditor, whose advance to B is secured by a decree, receives also a 
guarantee for that advance from A. C afterwards takes B’s goods in execution under 
the decree, and then, without the knowledge of A, withdraws the execution. A 
is discharged. 

(c) A, as surety for B, makes a bond jointly with B to C, to secure a loan from G 
to B. Afterwards, C obtains from B a further security for the same debt. Subse¬ 
quently, C gives up the further security. A is not discharged. 

142. Guarantee obtained by misrepresentation invalid: Any guarantee which 
has been obtained by means of misrepresentation made hy the creditor, or with hia 
knowledge and assent, concerning a material part of the transaction, is invalid. 

143. Guarantee obtained by concealment invalid: Any guarantee which the 
creditor has obtained by means of keeping silence as to material circumstances is 
invalid. 

Illustrations 

(a) A engages B as clerk to collect money for him. B fails to account for some 
of his receipts, and A in consequence calls upon him to furnish security for his duly 
accounting. C gives his guarantee for B’s duly accounting. A does not acquaint 
C with B’s previous conduct. B afterwards makes default. The guarantee is 
invalid. 

(b) A guarantees to C payment for iron to be supplied by him to B to the 
amount of 2,000 tons. B and C have privately agreed that B should pay five rupees 
per ton beyond the market price, such excess to be applied in liquidation of an old 
debt. This agreement is concealed from A. A is not liable as a surety. 

144. Guarantee on contract that creditor shall not act on it until co-surety 
joins: Where a person gives a guarantee upon a contract that the creditor shall 
not act upon it until another person has joined in it as co-surety, the guarantee is^ 
not valid if that other person does not join. 

145. Implied promise to indemnify surety: In every contract of guarantee 
there is an implied promise by the principal debtor to indemnify the surety ; and 
the surety is entitled to recover from the principal debtor whatever sum he has right¬ 
fully paid under the guarantee, but no sums which he has paid wrongfully. 

Illustrations 

(a) B is indebted to C, and A is surety for the debt. C demands payment 
from A and on his refusal sues him for the amount. A defends the suit, having rea¬ 
sonable grounds for doing so, but is compelled to pay the amount of the debt 
with costs. He can recover from B the amount paid by him for costs, as well as the 
principal debt. 

(b) G lends B a sum of money, and A, at the request of B, accepts a bill of 
exchange drawn by B upon A to secure the amount. C, the holder of the bill, de¬ 
mands payment of it from A, and on A’s refusal to pay, sues him upon the bill. 
A, not having reasonable grounds for so doing, defends the suit, and has to pay the 
amount of the bill and costs. He can recover from B the amount of the bill, but 
not the sum paid for costs, as there was no real ground for defending the action. 
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(c) A guarantees to C, to the extent of 2,000 rupees, payment for rice to be 
supplied by C to B. C supplies to B rice to a less amount than 2,000 rupees, but 
obtains from A payment of the sum of 2,000 rupees in respect of the rice supplied. 
A cannot recover from B more than the price of the rice actually supplied. 

146. Co-sureties liable to contribute equally: Where two or more persons 
are co-sureties for the same debt or duty, either jointly or severally, and whether 
under the same or different contracts, and whether with or without the knowledge 
of each other, the co-sureties in the absence of any contract to the contrary, are liable 
as between themselves, to pay each an equal share of the whole debt, or of that part 
of it which remains unpaid by the principal debtor. 

Illustrations 

(a) A, B and C are sureties to D for the sum of 3,000 rupees lent to E. E 
makes default in payment. A, B and C are liable, as between themselves, to pay 
1,000 rupees each. 

(b) A, B and C are sureties to D for the sum of 1,000 rupees lent to E, and there 
is a contract between A, B and C that A is to be responsible to the extent of one- 
quarter, B to the extent of one-quarter, and C to the extent of one-half. E makes 
default in payment. As between the sureties, A is liable to pay 250 rupees, B 250 
rupees, and C 500 rupees. 

147. Liability of co-sureties bound in different sums : Co-sureties who are bound 
in different sums are liable to pay equally as far as the limits of their respective 
obligations permit. 


Illustrations 

(a) A, B and C, as sureties for D, enter into three several bonds, each in a 
different penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 
rupees, C in that of 40,000 rupees conditioned for D’s duly accounting to E. D 
makes default to the extent of 30,000 rupees. A, B and C are each liable to pay 
10,000 rupees. 

(b) A, B and C, as sureties for D, enter into three several bonds, each in a 
diflferemt penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 
rupees, C in that of 40,000 rupees conditioned for D’s duly accounting to E. D 
makes default to the extent of 40,000 rupees. A is liable to pay 10,000 ruj^ees, and 
B and C 15,000 rupees each. 

(c) A, B and C, as sureties for D, enter into three several bonds, each in a 
different penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 
rupees, C in that of 40,000 rupees, conditioned for D’s duly accounting to E. D makes 
default to the extent of 70,000 rupees. A, B and C have to pay each the full penalty 
of his bond. 


CHAPTER IX 

OF BAILMENT 

148. “Bailment”, “bailor” and “bailee” defined: A “bailment” is the 
delivery of goods by one person to another for some purpose, upon a contract that 
they shall, when the purpose is accomplished, be returned or otherwise disposed 
of according to the direction of the person delivering them. The person delivering 
the goods is called the “bailor”. The person to whom they are delivered is called 
the “bailee,” 
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ExPLA2^^Ati07'i.—If a person already in possession of the goods of another con¬ 
tracts to hold them as a bailee, he thereby becomes the bailee, and the owner be¬ 
comes the bailor, of such goods although they may not have been delivered by way of 
bailment. 

149. Delivjsry to bailee how made : The delivery to the bailee may be made by 
doing anything which has the effect of putting the goods in the possession of the 
intended bailee or of any person authorized to hold them on his behalf. 

150. Bailor’s duty to disclose faults in goods bailed: The bailor is bound to 
disclose to the bailee faults in the goods bailed, of which the bailor is aw^are, and 
which materially interfere with the use of them, or expose the bailee to extraordinary 
risks, and, if he does not make such disclosure, he is responsible for damage arising 
to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible for such damage, whe¬ 
ther be was or was not aware of the existence of such faults in tlio goods bailed. 

Illustrations 

(a) A lends a horse, which he knows to be vicious, to B. He does not disclose 
the fact that the horse is vicious. The horse runs away. B is thrown and injured. 
A is responsible to B for damage sustained. 

(b) A hires a carriage of B. The carriage is unsafe, though B is not aware of it, 
and A is injured, B is responsible to A for the injury. 

151. Care to be taken by bailee: In all cases of bailment the bailee is bound 
to take as much care of the goods bailed to him as a man of ordinary prudence would, 
under similar circumstances, take of his own goods of the same bulk, quality and 
value as the goods bailed. 

152. Bailee when not liable for loss, etc., of thing bailed: The bailee, in the 
absence of any special contract, is nob responsible for the loss, destruction or dete¬ 
rioration of the thing bailed, if he has taken the amount of care of it described in 
section 151. 

153. Termination of bailment by bailee’s act inconsistent with conditions: 

A contract of bailment is avoidable at the oj)tion of the bailgr, if the bailee does any 
act with regard to the goods bailed, inconsistent with the conditions of the bailment. 


Illustration 

A lets to B, for hire, a horse for his own riding. B drives the horse in his car¬ 
riage. This is, at the option of A, a termination of the bailment. 

154. LiabUitv of bailee making unauthorized use of goods bailed: If the 

bailee makes any use of the goods bailed, which is not according to the conditions of 
the bailment, he is liable to make compensation to the bailor for any damage arising 
to the goods from or during such use of them. 

Illustrations 

(a) A lends a horse to B for his own riding only. B allows C, a member of 
his family, to ride the horse. C rides with care, but the horse accidentally falls 
and is injured. B is liable to make compensation to A for the injury done to the 
horse. 
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(b) A hires a horse in Calcutta from B expressly to march to Benares. A 
rides with due care, but marches to Cuttack instead. The horse accidentally falls 
and is injured. A is liable to make compensation to B for the injury to the horse. 

155. Effect of mixture, with bailor’s consent of his goods with bailee’s: If 

the bailee, with the consent of the bailor, mixes the goods of the bailor with his 
own goods, the bailor and the bailee shall have an interest, in proportion to their 
respective shares, in the mixture thus produced. 

156. Effect of mixture without bailor’s consent, when the goods can be sepa¬ 
rated; —If the bailee, without the consent of the bailor, mixes the goods of the bailor 
with his own goods, and the goods can be separated or divided, the property in the 
goods remains in the parties respectively; but the bailee is bound to bear the ex¬ 
pense of separation or division, and any damage arising from the mixture. 

Illustration 

A bails 100 bales of cotton marked with a particular mark to B. B, without A’s 
consent, mixes the 100 bales with other bales of his own, bearing a different mark : 
A is entitled to have his 100 bales returned, and B is bound to bear all the expense 
incurred in the separation of the bales, and any other incidental damage. 

157. Effect of mixture without bailor’s consent, when the goods cannot be 
separated: If the bailee, without the consent of the bailor, mixes the goods of the 
bailor with his own goods, in such a manner that it is impossible to separate the goods 
bailed from the other goods and deliver them back, the bailor is entitled to be com¬ 
pensated by the bailee for the loss of the goods. 

Illustration 

A bails a barrel of Cape flour worth Rs. 45 to B. B, without A's consent, mixes 
the flour with country flour of his own, wortli only Rs. 25 a barrel. B must com¬ 
pensate A for the loss of his flour. 

158. Repayment by bailor of necessary expenses; Where, by the conditions 
of the bailment, -the goods are to be kept or to be carried, or to have work done 
upon them by the bailee for the bailor and the bailee is to receive no remuneration 
the bailor shall repay to the bailee the necessary expenses incurred by him for the 
purpose of the bailment. 

159. Restoration of goods lent gratuitously: The lender of a thing for use 
may at any time require its rt>turn, if the loan was gratuitous eventhough helent 
it for a specified time or purpose. But, if, on the faith of such loan made for a 
specified time or purpose, the borrower has acted in such a manner that the return 
of the thing lent before the time agreed upon would cause him loss exceeding the 
benefit actually derived by him from the loan, the lender must, if he compels the 
return, indemnify the borrower for the amount in which the loss so occasioned ex¬ 
ceeds the benefit so derived. 

160. Return of goods bailed on expiration of time or accomplishment of pur¬ 
pose: It is the duty of the bailee to return, or deliver according to the bailor’s 
directions, the goods bailed, without demand, as soon as the time for which they 
were bailed has expired, or the purpose for which they were bailed has been ac¬ 
complished. 

161. Bailee’s responsibility when goods are not duly returned: If, by the de* 

faulj of the bailee, the goods are not returned, delivered or tendered at the proper 
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time, he is responsible to the bailor for any loss, destruction or deterioration of the 
goods from that time. 

162. Termination of gratuitous bailment by death.— A gratuitous bailment is 
terminated by the death either of the bailor or of the bailee. 

163. Bailor entitled to increase or profit from goods balled: In the absence 
of any contract to the contrary, the bailee is bound to deliver to the bailor, or ac¬ 
cording to his directions, any increase or profit wliich may have accrued from the 
goods bailed. 

Illustration 

A leaves a cow in the custody of B to be taken care of. The cow has a calf. 
B is bound to deliver the calf as well as the cow to A. 

164. Bailor’s responsibility to bailee: The bailor is responsible to tho bailee 
for any loss which the bailee may sustain by reason that the bailor was not entitled 
to make the bailment, or to receive back the goods or to give directions respecting 
them. 

165. Bailment by several joint owners: If several joint owners of goods bail 
them the bailee may deliver them back to, or according to the directions of, one 
joint owner without the consent of all, in the absence of any agreement to the con¬ 
trary. 

166. Bailee not responsible on re-delivery to bailor without title: If the bailor 
has no title to the goods, and the bailee, in good faith, delivers them back to, or 
according to the directions of, the bailor, the bailee is not responsible to the owner 
in respect of such delivery. 

167. Right of third person claiming goods bailed: If a person, other than 
the bailor, claims goods bailed, he may apply to the Court to stop the delivery of the 
goodt. bailed, and to decide the title to the goods. 

168. Right of finder of goods ; may sue for specific reward offered. —The finder 
of goods has no right to sue the owner for compensation for trouble and expense 
voluntarily incurred by him to preserve the goods and to find out the owner ; but 
he may retain the goods against the owner until he receives such compensation 
and, where the owner has offered a specific reward for the return of goods lost, the 
finder may sue for such reward, and may retain the goods until he receives it. 

169. When finder of thing commonly on sale may sell it. —When a thing which 
is commonly the subject of sale is lost, if the owner cannot with reasonable diligence 
be found, or if he refuses, upon demand, to pay the lawful charges of the finder, the 
finder may sell it— 

(1) when the thing is in danger of perishing or of losing the greater part of its- 
value, or 

(2) when the lawful charges of the finder in respect of the thing found amount to* 
two-thirds of its value. 

170. Bailee’s particular lien: Where the bailee has, in accordance with thff^ 
purpose of the bailment, rendered any service involving the exercise of labour nr 
skill in respect of the goods bailed, he has, in the absence of a contract to the con ¬ 
trary, a right to retain such goods until ho receives due remuneration for the servicscas 
he has rendered in respect of them. 
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Illustrations 

(a) A delivers a rough diamond to B, a jeweller, to be cut and polished, which is 
accordingly done. B is entitled to retain the stone till he is paid for the services he 
has rendered. 

(b) A gives cloth to B, a tailor, to make into a coat. B promises A to deliver 
the coat as soon as it is finished, and to give a three months’ credit for the price. B 
is not entitled to retain the coat until he is paid. 

171. General lien of bankers, factors, wharfingers, attorneys and policy-brokers: 

Bankers, factors, wharfingers, attorneys of a High Court and policy-brokers may, 
in the absence of a contract to the contrary, retain, as a security for a general balance 
of account, any goods bailed to them ; but no other persons have a right to retain 
as a security for such balance, goods bailed to them, unless there is an express con¬ 
tract to that effect. 


Bailments of Pledges 

172. “Pledge”, “pawnor” and “pawnee” defined: The bailment of goods 
as security for payment of a debt or performance of a promise is called “pledge”. 
The bailor is in this case called the “pawnor”. The bailee is called the “pawnee”. 

173. Pawnee’s right of retainer. —The pawnee may retain the goods pledged, 
not only for payment of the debt or the performance of the promise, but for the 
iiiterest of the debt and all necessary expenses iiicurred by him in iosi)ect of the 
possession or for the preservation of the goods pledged. 

174. Pawnee not to retain for debt or promise other than that for which goods 
pledged. Presumption in case of subsequent advances: The pawnee shall not, in 
the absence of a contract to that effect, retain the goods pledged for any debt or 
promise other than the debt or promise for which they are pledged ; but such con¬ 
tract, in the absence of anything to the contrary, shall be presumed in regard to subse¬ 
quent advances made by the pawnee. 

175. Pawnee’a right as to extraordinary expenses incurred: The pawnee is 
entitled to receive from the pawnor extraordinary expenses incurred by him for the 
preservation of the goods pledged. 

176. Pawnee’s right where pawnor makes default: If the pawnor makes 
default in payment of the debt, or performanee, at the stipulated time of the promise, 
in respect of which t he goods were pledged, the pawnee may bring a suit against the 
pawnor upon the debt or promise, and retain the goods pledged as a collateral 
Bocurity ; or he may sell the thing jjledged on giving the pawnor reasonable notice 
of the sale. 

If the proceeds of such sale are less than the amount due in respeet of the debt 
or promise, the pawnor is still liable to pay the balance. If the proceeds of the 
sale are greater than the amount so duo, the pawnee shall pay over the surplus to the 
pawnor. 

177. Defaulting pawnor’s right to redeem: If a time is stipulated for the 
pa 3 TOent of the debt, or performance of the promise, for which the pledge is made, 
and the pawnor makes default in payment of the debt or performance of the promise 
at the stipulated time, he may redeem the goods pledged at any subsequent time 
before the actual sale of them ; but he must, in that case, pay, in addition, any ex¬ 
penses which have arisen from his default. 



INDIAN CONTRACT ACT 


xxxvii 


178. Pledge by mercantile agent. Where a mercantile agent is, \rith the con¬ 
sent of the owner, in possession of goods or the documents of title to goods, any 
pledge made him, when acting in the ordinary course of business of a mercantile 
agent, shall be as valid as if he were expressly authorised by the owner of the goods 
to make the same ; provided that the pawnee acts in good faith and has not at the 
time of the pledge notice that the pawnor has not authority to pledge. 

Explanation. —In this section, the expressions ‘mercantile agent’ and ‘docu¬ 
ments of title’ shall have the nieanings assigned to them in the Indian Sale of Goods 
Act, 1930. 

178A. Pledge by person in possession under voidable contract: When the 
paw nor has obtained possession of the goods pledged by him iiiidor a contract voidable 
under section 19 or section 19A, but the contract has not been rescinded at the tiino 
of the pledge, the pav/nee acquires a good title to the goods, provided he acts in 
good faith and without notice of the pawnor’s defect of title, 

179. Pledge where pawnor has only a limited interest: Where a person pledges 
goods in which he has only a limited interest the pledge is valid to the extent of that 
inttn-est. 


Suits by Bailees or Bailors against Wrong-doers 

180. Suit by bailor or bailee against wrong-doer: If a third person wrongfully 
deprives the bailee of the use or possession of the goods bailed, or does ttiem any 
injury, the bailee is entitled to rise such remedies as the owner might have used in 
the like case if no bailment had been made ; and either the bailor or the bailee may 
bring a suit against a third person for such deprivation or injur^^ 

181. Apportionment of relief or compensation obtained by such suits: What¬ 
ever is obtained by way of relief or compensation in any such suit shall, as between 
the bailor and the bailee, be dealt with according to their respective interests. 


CHAPTER X. 


AGENCY 

Appointment and Authority of Agents 

. 182, “Agent” and “principal” defined: An “agent” is a person employed 

to do any act for another or to represent another in dealings wu'th third persons. 
The person for whom such act is done, or who is so represented, is called the “prin¬ 
cipal”. 

183. Who may employ agent: Any person who is of the*age of majority ac¬ 
cording to the law to whicli he is subject, and who is of sound mind, may employ 
an agent. 

184. Who may be an agent: As between the principal and third persons any 
person may become an agent, but no person Avho is not of the age of majority and 
of sound mind can become an agent, so as to be resxionsible to his principal according 
to the provisions in that behalf herein contained. 

185. Consideration not necessary: No consideration is necessary to createan 
agency. 
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186. Agent’s authority may be expressed or implied: The authority of an 
agent may be expressed or implied. 

187. Definitions of express and implied authority: An authority is said to be 
express when it is given by words spoken or written. An authority is said to be 
imphed when it is to be inferred from the circumstances of the case, and things ^ 
spoken or written, or the ordinary course of deahng, may be accounted circum¬ 
stances of the case. 


Illustration 

A owns a shoj) in Serampur, living himself in Calcutta, and visiting the shop 
occasionally. The shop is managed by B, and he is in the habit of ordering goods 
from C in the name of A for the purposes of the shop, and of paying for them out of 
A’s funds with A\s knowledge. B has an implied authority from A to order 
goods from C in the name of A for the purposes of the shop. 

188. Extent of agent’s authority : An agent having an authority to do an act 
has authority to do every lawful thing which is necessary in order to do such act. 

An agent having an authority to carry on a business has authority to do every 
lawful thing necessary for the purpose, or usually done in the course of conducting 
such business. 


Illustrations 

(a) A is emplo 3 ^ed by B, residing in London, to recover at Bombay a debt due 
to B. A may adopt any legal process necessary for the purpose of recovering the 
debt and may give a valid discharge for the same. 

(b) A constitutes B his agent to carry on his business of a shipbuilder. B 
may purchase timber and other materials, and hire workmen, for the purposes of 
earrying on the business. 

189. Agent’s authority in an emergency: An agent has authority, in an 
emergency, to do alj such acts for the purpose of protecting his principal from loss 
as would be done by a person of ordinary j)ru(]ence, in his own case, under similar 
circumstances. 


Illustrations 

(a) An agent for sale may have goods repaired if it be necessary. 

(b) A consigns provisions to B at Calcutta, with directions to send them imme¬ 
diately to C at Cuttack. B may sell the provisions at Calcutta, if they will not bear 
the journey to Cuttack without spoiling. 

Sub-Agents 

190. When agent cannot delegate: An agent cannot Jawdully employ another 
to perform acts which he has expressly or impliedly undertaken to perform person¬ 
ally, unless by the ordinary custom of trade a sub-agent may, or from the nature of 
the agency, a sub-agent must, be employed. 

191. “Sub-agent” defined; A “sub-agent” is a person employed by, and 
acting under the control of, the original agent in the business of the agency. 

192. Representation of principal by sub-agent properly appointed: Where a 
fiub-ageiit is properly appointed the principal is, so far as regards third persons, 
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represented by the sub-agent, and is bound by and responsible for his acts as if he 
were an agent originally appointed by the principal. 

Agent's responsibility for sub-agents: The agent is responsible to the principal 
for the acts of the sub-agent. 

Sub-agent’s responsibility: The sub-agent is responsible for his acts to the 
agent, but not to the principal, except in case of fraud or wilful wrong. 

193. Agent’s responsibility for sub-agent appointed without authority: Where 
an agent, without having authority to do so, has appointed a person to act as a sub- 
agent, the agent stands towards such person in the relation of a principal to an agent, 
and is responsible for his acts both to the principal and to third persons ; the principal 
is not represented by or responsible for the acts of the person so employed, nor is 
that person responsible to the principal. 

194. Relation between principal and person duly appointed by agent to act in 
business of agency; Where an agent, holding an express or implied authority to 
name another person to act for the principal in the business of the agency, has named 
another person accordingly, such person is not a sub-agent but an agent of the 
principal for such part of the business of the agency as is entrusted to him. 

Illustrations 

(a) A directs B, his solicitor, to sell his estate by auction, and to employ an 
auctioiiocr for the purpose. B names C, an auctioneer, to conduct the sale; C is 
not a sub-agent, but is A’s agent for the conduct of the sale. 

(b) A authorizes B, a iiiercJiaiit- in Calcutta, to recover the moneys due to A 
from C & Co. B instructs D, a solicitor, to take legal proceedings against C & Co. 
for the recovery of the money, 1) is not a sub-agent but is solicitor for A. 

195. Agent’s duty in naming such person: In selecting such agent for his 
principal, an agent is bound to exercise the same amount of discretion as a man 
of ordinary prudence would exercise in his own ease ; and if he does this he is not res¬ 
ponsible to the principal f()r the acds or negligence of the agent so selected. 

Illustrations 

(a) A instructs B, a mereliant, to buy a ship for him. B employs a ship sur¬ 
veyor of good reputation to choose a ship for A. The surveyor makes the choice 
negligently and the ship turns out to be iinseaworthy and is lost. B is not, but the 
surveyor is, responsible to A. 

(b) A consigns goods to B, a merchant, for sale. B, in due course, employs an 
auctioneer in good credit to sell the goods of A, and allows the auctioneer to receive 
the proceeds of the sale. The auctioneer afterwards becomes insolvent without 
having accounted for the proceeds. B is not responsible to A for the proceeds. 

Ratification 

196. Right of person as to acts done for him without his authority. ElTect 
of ratification: Where acts are done by one person on behalf of another, but without 
his knowledge or authority, he may elect to ratify or to disown such acts. If he 
ratify them, the same effects will follow as if they had been performed by his 
authority. 

197. Ratification may be expressed or implied: Ratification may be expressed 
or may be implied in the conduct of the person on whose behalf the acts are done. 
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Illtjsteations 

(a) A, without authority, buys goods for B. Afterwards B sells them to C on 
his own account; B’s conduct implies a ratification of the purchase made for him 

by A. 

(b) A, without B’s authority, lends B’s money to C. Afterwards B accepts 
interest on the money from C. B’s conduct implies a ratification of the loan. 

198. Knowledge requisite for valid ratification: No valid ratification can be 
made by a person whose knowledge of the facts of the case is materially defective. 

199. Effect of ratifying unauthorized act forming part of a transaction: A 

person ratifying any unaiit.liorized act done on his behalf ratifies the whole of the 
transaction of which such act formed a jmrt. 

200. Ratification of unauthorized act cannot injure third person: An act done 
by ojie person on behalf of another, without such other person’s authority, which, 
if done with authority, would havetheeffect of subjecting a third person to damages, 
or of terminating any right or interest of a third person, cannot, by ratification, be 
made to have such eflV‘ct. 

Illustrations 

(a) A, not being authorized thereto by B, demands on behalf of B, the delivery 
of a chattel, the property of B, from C, who is in possession of it. This demand can¬ 
not be ratified by B, so as to make C liable for damages for his refusal to deliver. 

(b) A holds a lease from B, terminable on three months’ notice. C, an un¬ 
authorized person, gives notice of termination to A. The notice cannot be nititied 
by B, so as to be binding on A. 

Revocation of Authority 

201. Termination of agency: An agency is terminated by the principal 
revoking his authority; or by the agent renouncing the business of the agency ; 
or by the business of the agency being completed; or by either the principal or 
agent dying or becoming of unsound mind ; or by the principal being adjudicated 
an insolvent under the provisions of any Act for the time being in force for the relief 
of insolvent debtors. 

202. Termination of agency where agent has an interest in subject-matter: 

Where the agent has himself an interest in the property which forms the subject- 
matter of the agency, the agency cannot, in the absence of an express contract, 
be terminated to the prejudice of such interest. 

Illustrations 

(a) A gives authority to B to sell A’s land, and to pay himself, out of tlie 
proceeds, the debts due to him from A. A cannot revoke this authority, nor can it 
be terminated by his insanity or death . 

(b) A consigns 1,000 bales of cotton to B, who has made advances to him on 
such cotton, and desires B to sell the cotton, and to repay himself out of the price, 
the amount of his own advances. A cannot revoke this authority, nor it is terminated 
bf his insanity or death. 

revoke agent’s authority; The principal may^ 
save as is otherwise provided by the last preceding section, revoke the authority 
given to his agent at any time before the authority has been exercised so as to bind 
the principal. 
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204. Revocation where authority has been partly exercised: The principal 
cannot revoke the authority given to his agent after the authority has been partly 
exercised so far as regards such acts and obligations as arise from acts already done 
in the agency. 


Illustrations 

(a) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay 
for it out of A s money remaining in B’s hands. B buys 1,000 bales of cotton in 
his own name, so as to make himself personally liable for the price, A caimot 
revoke B’s authority so far as regards payment for the cotton. 

(b) A authorizes B to buy 1,000 bales of cotton on account of A, and to pay 
for it out of A’lS moneys remaining in B’s hands. B buys 1,000 bales of cotton in 
A's name and so as not to render himself personally liable for the price. A can 
revoke B’s authority to pay for the cotton. 

205. Compensation for revocation by principal or renunciation by agent 

Where there is an express or implied contract that the agency should bo continued 
for any period of time, the principal must make compensation to the agent, or the 
agent to the principal, as the case may be, for any previous revocation or renuncia 
tion of the ageno\ without sufficient cause. 

206. Notice of revocation or renunciation: Reasonable notice must be given 
of such revo(jatioii or renunciation; otherwise the damage thereby resulting 1;0 the 
principal or the agent, as the case may be, must bo made good to the one by the 
other. 

207. Revocation and renunciation may be expressed or implied: Revocation 
and renunciation may be expressed or may be implied in the conduct of the princi¬ 
pal or agent respectively. 


Illustration 

A empowers B to let A’s house. Afterwards A lets it himself. This is an 
implied revocation of B’s authority. 

208. When termination of agent’s authority takes effect as to agent and as to 
third persons: The termination of the authority of an agent does not, so far as 
regards tli(‘ agent, take effect before it becomes known to him, or so far as regards 
third persons, before it becomes knovm to them. 

Illustrations 

(a) A directs B to sell goods for him, and agrees to give B five per cent, com¬ 
mission on the price fetched by the goods. A afterwards, by letter, revokes B’s 
authority. B after the letter is sent, but before he receives it, sells the goods for 100 
rupees. The sale is binding on A, and B is entitled to five rupees as his commission. 

(b) A, at Madras, by letter directs B to sell for him some cotton lying in a ware¬ 
house in Bombay, and afterwards, by letter, revokes his authority to sell, and directs 
B to send the cotton to Madras. B, after receiving the second letter, enters into a 
contract with C, who knows of the first letter but not of the second, for the sale to 
him of the cotton. C pays B the money, with which B absconds. C’s payment is 
good as against A. 

(c) A directs B, his agent, to pay certain money to C. A dies, and D takes out 
probate to his will. B, after A^s death, but before hearing of it, pays the money to C- 
The payment is good as against D, the executor. 
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209. Agent’s duty on termination of agency by principal’s death or insanity: 

When an agency is terminated by the principal dying or becoming of unsound mind, 
the agent is bound to take on behalf of the representatives of his late principal, all 
reasonable steps for the protection and preservation of the interests entrusted to 
him. 


210. Termination of sub-agent’s authority; The termination of the authority 
of an agent causes the termination (subject to the rules herein contained regarding 
the termination of an agent’s authority) of the authority of all sub-agents appointed 
by him . 


Agent’s duty to pbincipal 

211. Agent’s duty in conducting principal’s business: An agent is bound to 
conduct the business of his principal according to the directions given by the principal, 
or, in tlie absence of any such directions, according to the custom which prevails 
in doing business of the same kind at the place wdiere the agent conducts such busi¬ 
ness. When the agent acts otherwise, if any loss be sustained, he must make it 
good to his principal, and, if any profit accrues, he must account for it. 

Illustrations 

(a) A, an agent engaged in cari^dng on for B a business, in which it is the custom 
to invest from time to time, at interest, the moneys which may be in hand, omits to 
make such investment. A must make good to B the interest usually obtained by 
such investments. 

(b) B, a broker, in whose business it is not the custom to sell on credit, sells 
goods of A on credit to C, ivhose credit at the time was very high. C, before pay¬ 
ment, becomes insolvent. B must make good the loss to A, 

212. Skill and diligence required from agent: An agent is bound to conduct 
the business of the agency with as much skill as is generally possessed by persons 
engaged in similar business, unless the principal has notice of his w^ajit of skill. The 
agent is always bound to act with reasonable diligence, and to use such skill us he 
possesses ; and to make compensation to his principal in respect of the direct conse¬ 
quences of his own neglect, want of skill or misconduct, but not in respect of loss 
or damage which are indirectly or remotely caused by such neglect, want of skill 
or misconduct. 


Illustrations. 

(a) A, a merchant in Calcutta, has an agent B, in London to whom a sum of 

money is paid on A’s account, with orders to remit. B retains the money for a con¬ 
siderable time. A, in consequence of not receiving the money, becomes insolvent. 
B is liable for the money and interest from the day on which it ought to have been 
paid, according to the usual rate, and for any further direct loss—as by varia¬ 

tion of rate of exchange—but not further. 

(b) A, an agent for the sale of goods, having authority to sell on credit, sells to 
B on credit, without making the proper and usual enquiries as to the solvency of B. 
B at the time of such sale, is insolvent. A must make compensation to his principal 
in respect of any loss thereby sustained. 

(c) A, an insurance-broker, employed by B to effect an insurance on a ship, 
omits to see that the usual clauses are inserted in the policy. The ship is after¬ 
wards lost. In consequence of the omission of the clauses nothing can be recovered 
from the underwriters. A is bound to make good the loss to B. 
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(d). A, a merchant in England, directs B, his agent at Bombay, who accepts the 
agency, to send him 100 bales of cotton by a certain ship. B, having it in his power 
to send the cotton, omits to do so. The ship arrives safely in England. Soon after 
her arrival the price of cotton rises. B is bound to make good to A the profit which 
he might have made by the 100 bales of cotton at the time the ship arrived, but not 
any profit he might have made by the subsequent rise. 

213. Agentaccounts: An agent is bound to render proper accounts to liis 
principal on demand. 

214. Agent’s duty to communicate with principal: It is the duty of an agent, 
in cases of difficulty, to use all reasonable diligence in communicating with his princi¬ 
pal, and in seeking to obtain his instructions. 

215. Right of principal when agent deals, on his own account in business of 
agency without prlncipaTs consent: If an agent deals on his own account in the 
business of the agency, without first obtaining the consent of his principal and ac¬ 
quainting him with all the material circumstances which have come to his own know¬ 
ledge on the subject, the principal may repudiate the transaetion, if the case shows 
either that any material fact has been dishonestly concealed from him by the agent, 
or that the dealings of the agent have been disadvantageous to him. 

Illustrations 

(a) A directs B to sell A’s estate. B buys the estate for himself in the name 
of C. A, on discovering that B has bought the estate for himself, may repudiate 
the sale, if he can show tJiat B has dishonestly concealed any material fact, or that 
the sale Inis been disadvantageous to him. 

(h) A directs B to sell A’s estate. B, on looking over the estate before selling it, 
fijids a mine on the estate which is unknown to A. B informs A that he wishes to buy 
the estate for himself, but conceals the discovery of the mine. A allows B to buy, 
in ignorance oi' the oxistoiico of the mine. A, on discovering that B knew of the 
mine at the time he bought the estate, may either repudiate or adopt the sale at his 
option. 

216. Principal’s right to benefit gained by agent dealing on his own account 
in business of agency: If an agent, without the knowledge of his principal deals in 
the business ul the agency on his own account instead of on account of his principal, 
the jjiincipal is entitled to claim from the agent any benefit which may have resulted 
to him from the transaction. 


Illustrations 

A directs B, his ageist, to buy a certain house for him. B tells A it cannot he 
bought, and buys the lie vise for himself. A may, on discovering that B has bought 
the house, compel him to soil it to A at the price he gave for it. 

217 Agent’s right of retainer out of sums received on principal’s account : 

An agent may retain, out of any sums received on account of the principal in the 
business of the agency, all moneys due to himself in respect of advances made or 
expenses properly incurred by him in conducting such business, and also such re¬ 
muneration as may be payable to him for acting as agent. 

218. Agent’s duty to pay sums received for principal: Subject to such deduc¬ 
tions, the agent is bound to pay to his principal all sums received on his account. 
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219. When agent’s remuneration becomes due: In the absence of any special; 
contract, payment for the performance of any act is not due to the agent until the 
completion of such act; but an agent may detain moneys received by him on account 
of goods sold, although the whole of the goods consigned to him for sale may not ha ve 
been sold, or although the sale may not be actually complete. 

220. Agent not entitled to remuneration for business misconducted: An agent 
who is' guilty of misconduct in the business of the agency is not entitled to any 
remrineration in respect of that part of the business which he has misconducted. 

Illttstrations 

(a) A employs B to recover 1,00,000 rupees from C, and to lay it out on good 
security. B recovers the 1,00,000 rupees and lays out 90,000 rupees on good security, 
but lays out 10,000 rupees on security which he ought to have known to be bad, 
whereby A loses 2,000 rupees. B is entitled to remuneration for reeovermg the 
1,00,000 rupees and for investing the 90,000 rupees. Ho is not entitled to any re¬ 
muneration for investing the 10,000 rupees and he must make good the 2,000 
rupees to B. 

(b) A employs B to recover 1,000 rupees from C. Through B’s misconduct the 
money is not recovered. B is entitled to no remuneration for his services, and must 
make good the loss. 

221. Agent’s lien on principal’s property; In the absence of any coiitract 
to the contrary, an agent is entitled to retain goods, papers and other property, wh(‘- 
ther moveable or immoveable, of the priniupal received by him, until tlie amov:;it 
due to himself for commission, disbiirscuients and services in respect of the saiiut 
has been paid or accounted for to him. 

Principal's Duty to Agent 

222. Agent to be indemnified against consequences of lawful acts : liio 
employer of an agent is bound to indemnify him against the consequences of all 
lavdul acts done by such agent in exercise of the authority conferred upon him. 

Illustrations 

(a) B, at Singapur, under instructions from A of Calcutta, contracts with 0 
to deliver certain goods to him. A does not send the goods to B, and C sues B for 
breach of contract. B informs A of the suit, and A authorizes him to dcftMid tlio suit. 
B defends the suit, and is compelled to pay damages and costs and incurs expenses. 
A is liable to B for sucli damages, costs and expenses. 

(b) B, a broker at Calcutta, by the orders of A, a merchant there, contracts 
with C for the purchase of 10 casks of oil for A. Afterwards A refuses to receive 
the oil, and C sues B. B informs A, who repudiates the contract altogether. B de¬ 
fends, but unsu(;cessfully, and has to pay damages and costs and incurs expenses. 
A is liable to B for such damages, costs and expenses. 

223. Agent to be indemnified against consequence of acts done in good faith; 

Where one person employs another to do an act, and the agent does the act in good 
faith, the employer is liable to indemnify the agent against the consequences of that 
act, though it causes an injury to the rights of third persons. 

Illustrations 

(a) A, a decree-holder and entitled to execution of B’s goods, requires the 
officer rf the Court to seize certain goods, representing them to be the goods of B. 
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'Tha officer seizes the goods, and is sued by C, the true owner of the goods. A is 
liable to indemnify the officer for the sum which he is compelled to pay to C, in 
consequence of obeying A’s directions. 

(b) B, at the request of A, sells goods in the possession of A, but which A had 
no right to dispose of. B does not know this, and hands over the proceeds of the 
sale to A. Afterwards C, the true owner of the goods, sues B, and recovers the value 
of the goods and costs. A is liable to indemnify B for what he has been compelled 
to pay to C and for B's own expenses. 

224. Non-liability of employer of agent to do a criminal act; Where one per¬ 
son employs another to do an act which is criminal, the einjdoyer is not liable to the 
agent, either upon an express or an implied promise, to indemnify him against the 
consequences of that act. 


Illustrations 

(a) A employs B to beat C, and agrees to indemnify him against all conse¬ 
quences of the act. B thereupon beats C, and has to pay damages to C for so doing. 
A is not liable to indemnify B for those damages. 

(b) B, the proprietor of a newspaper, publishes, at A’s request, a libel upon C in 
the paper, and A agrees to indemiiify B against the consequences of tlie publication, 
ivid all costs and damages of any action in respect thereof. B is sued by 0 and has to 
p.j y damages, and also incurs expenses. A is not liable to B upon the indemnity. 

225. Compensation to agent for injury caused by principal’s neglect: The 

principal must make compensation to his agent in respect of injury caused to such 
agent by the priiieipars neglect or want of skill. 


Illustration 

A employs B as a bricklayer in building a house, and puts up the scaffolding 
himself. The scaffolding is nnskilfully put up, and B is in consequence hurt. A 
must make compensation to B. 

Effect of agency on contract with third persons 

226. Enforcement and consequences of agent’s contracts; Contracts entered 
into through an agent, and obligations arising from acts done by an agent, may bo 
enforced in the same manner and will have the same legal cons(;qudices, as if the 
contracts had been entered into and the acts done by the principal in person. 

Illustrations 

(a) A buys goods from B, knowing that lie is an agent for their sale, but not 
kaoAving who is the principal. B’s principal is the person entitled to elaim from 
A t he price of the goods, and A cannot, in a suit by the principal, set-off'against that 
chum a debt due to himself from B. 

(b) A, being B’s agent with authority to receive money on his behalf, receives 
li’om C a sum of money duo to B. G is discharged of his obligation to pay the sum 
in question to B. 

227. Principal how far bound when agent exceeds authority; When an agent 
does more than he is authorized to do, and when the part of Avhat he does, which is 
within his authority, can be separated from the part which is beyond his authority, 
so much only of what he does as is within his authority, is binding as between him 
and his principal. 
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Illustration 

A, being owner of a ship and cargo, authorizes B to procure an insurance for 
4,000 rupees on the ship. B procures a policy for 4,000 rupees on the ship, and 
another for the like sum on the cargo. A is bound to pay the premium for the 
policy on the ship, but not the premium for the policy on the cargo. 

22B. Principal not bound when excess of agent’s authority is not separable : 

Where an agent does more than he is authorized to do, and what he does beyond the 
scope of his authority cannot be separated from what is wuthin it, the principal is 
not bound to recognize the transaction. 

Illustration 

A authorizes B to buy 500 sheep for him. B buys 500 sheep and 200 lambs for 
one sum of 6,000 rupees. A may repudiate the whole transaction. 

229. Consequences of notice given to agent; Any notice given to or informa¬ 
tion obtained by the agent, provided it be given or obtained in the course of the 
business transacted by him for the principal, shall as between the principal and third 
parties, have the same legal consequence as if it had been given to or obtained by the 
principal. 


Illustrations 

(a) A is employed by B to buy from C certain goods, of which C is the apparent 
owner, and buys them accordingly. In the course of the treaty for the sale, A 
learns that the goods really belonged to D, but B is ignorant of that fact. B is 
not entitled to set off a debt owing to him from C against the price of the goods. 

(b) A is employed by B to buy from C goods of which C is the apparent owner. 
A was, before he was so employed, a servant of C, and then learnt that the goods really 
belonged to D, but B is ignorant of that fact. In spite of the knowledge of his agent, 
B may set-off against the price of the goods a debt owing to him from C. 

230. Agent cannot personally enforce, nor be bound by, contracts on behalf 
of principal: In the absence of any contract to that effect, an agent cannot per¬ 
sonally enforce contracts entered into by him on behalf of his principal, nor is he 
personally bound by them. 

Presumption of contract to contrary: Such a contract shall be presumed to 
exist in the following cases:— 

(1) where the contract is made by an agent for the sale or purchase of goods for a 
merchant resident abroad : 

(2) where the agent does not disclose the name of this principal; 

(3) where the principal, though disclosed, cannot be sued. 

231. Rights of parties to a contract made by agent not disclosed: If an agent 
makes a contract with a person who neither knows, nor has reason to suspect, that 
he is an agent, his principal may require the performance of the contract; but the 
other contracting party has, as against the principal, the same right as he would 
have had as against the agent if the agent had been principal. 

If the principal discloses himself before the contract is completed, the other 
contracting party may refuse to fulfil the contract, if he can show that, if he had 
known who was the principal in the contract, or if he had known that the agent 
was not a principal, he would not have entered into the contract. 
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232. Performance of contract with agent supposed to be principal: Where 
one man makes a contract with another, neither knowing nor having reasonable 
ground to suspect that the other is an agent, the principal, if he requires the per¬ 
formance of the contract, can only obtain such performance subject to the rights 
and obligations subsisting between the agent and the other party to the contract. 

Illustration 

A, who owes 500 rupees to B, sells 1,000 rupees worth of rice to B. A is acting as 
agent for C in the transaction, but B has no knowledge nor reasonable ground of 
suspicion that such is the case. C cannot compel B to take the rice without allowing 
him to set-off A s debt. 

233. Right of person dealing with agent personally liable: In cases where the 
agent is personally liable, a person dealing with him may hold either him or his 
principal, or both of them liable. 


Illustration 

A enters into a*contraot with B to sell him 100 bales of cotton, and affcerw ards 
discovers that B was acting as agent for C. A may sue either B or C, or both for 
the price of the cotton, 

234. Consequence of inducing agent or principal to act on belief that principal 
or agent will be held exclusively liable: When a person who has made a contract 
with an agent induces the agent to act upon the belief that the principal only will be 
held liable, or induces the prmcipal to act upon the belief that the agent only will be 
hold liable, he cannot afterwards hold liable the agent or principal respectively. 

235. Liability of pretended agent: A person untruly representing himself 
to be the authorized agent of another, and thereby inducing a third person to deal 
with him as such agent, is liable, if his alleged employer does not ratify his acts, to 
make compensation to the other in respect of any loss of damage wdiioh he has in¬ 
curred by so dealing. 

236. Person falsely contracting as agent not entitled to performance; A per¬ 
son with whom a contract has been entered into in the character of agent is not 
entitled to require the performance of it if he was in reality acting, not as agent, bub 
on his own account. 

237. Liability of principal inducing belief that agent’s unauthorized acts were 
authorized: When an agent has, without authority, done acts or incurred obliga¬ 
tions to third persons on behalf of his principal, the principal is bound by such act 
or obligations if he has by his words or conduct induced such third persons to believe 
that such acts and obligations were within the scope of the agent’s authority. 

Illustrations 

(a) A consigns goods to B for sale and gives him instructions not to sell under a 
fixed price. C, being ignorant of B’s instructions, enters into a contract with B to 
buy the goods at a price lower than the reserved price. A is bound by the contract. 

(b) A entrusts B with negotiable instruments endorsed in blank. B sells them 
to C in violation of private orders from A. The sale is good. 

238. Effect on agreement, of misrepresentation or fraud by agent: IVIisrepres- 
entations made, or frauds committed, by agents acting in the course of their business 
for their principals, have the same effect on agreements made by such agents as if 
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such mispreaentations or frauds had been made or committed by the principals, but 
misrepresentations made, or frauds committed, by agents, in matters which do not 
fall within their authority, do not affect their principals. 

Illustbations 

(a) A being B’s agent for the sale of goods, induces C to buy them by a mis¬ 
representation, which he was not authorized by B to make. The contract is voidable, 
as between B and C, at the option of C. 

(b) A, the captain of B’s ship, signs bills of lading without having received on 
board the goods mentioned therein. The bills of lading are void as between B and 
the pretended consignor. 



INDIAN SALE OF GOODS ACT 

(ACT III of 1930). 

Whereas it is expedient to define and amend the law relating to the sale of 
goods ; It is hereby enacted as follows ;— 

CHAPTER I 

PRELIMINARY 

1. Short title^ extent and commencement: (1) This Act may be called the 
Indian Sale of Goods Act, 1930. 

(2) It extends to the whole of India, except the State of Jammu and 
Kashmir. 

(3) It came into force on the first day of July, 1930. 

2. Definitions: In this Act, unless there is anything repugnant in the subject 
or context,— 

(1) “buyer” means a person who buys or agrees to buy goods ; 

(2) “delivery” means voluntary transfer of possession from one person to 

another ; 

(3) goods are said to be in a “deliverable state” when they are in such state 

that the buyer would under the contract be bound to take delivery 
of them ; 

(4) “document of title to goods” includes a bill of lading, dock-warrant, 

warehouse keeper’s certificate, wharfinger’s certificate, railway receipt, 
warrant or order for the delivery of goods and any other document used 
in the ordinary course of business as proof of the possession or control 
of goods, or authorising or purporting to authorise, either by endorse¬ 
ment or by delivery, the possessor of the document to transfer or receive 
goods thereby represented ; 

(5) “fault” means wrongful act or default; 

(6) “future goods” means goods to be manufactured or produced or acquired 

by the seller after the making of the contract of sale ; 

(7) “goods” means every kind of movable property other than actionable- 

claims and money ; and includes stock and shares, growing crops, 
grass, and things attached to or forming part of the land which are 
agreed to be severed before sale or under the contract of sale ; 

a person is said to be “insolvent” who has ceased to pay his debts in the 
ordinary course of business, or cannot pay his debts as they become due, 
whether he has committed an act of insolvency or not; 

(9) “mercantile agent” means a mercantile agent having in the customary 
course of business as such agent authority either to sell goods, or to 
consign goods for the purposes of sale, or to buy goods, or to raise money 
on the security of goods ; 
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(10) ''pri^e” means the money consideration for a sale of goods ; 

(11) '‘property’’ means the general property in goods, and not merely a special 

property; 

(12) “quaUty of goods” includes their state or condition ; 

(13) “seller” means a person who sells or agrees to sell goods ; 

(14) “specific goods” means goods identified and agreed upon at the time a 

contract of sale is made ; and 

(15) expressions used but not defined in this Act and defined in the Indian 

Contract Act, 1872, have the meanings assigned to them in that Act. 

3. Application of provisions of Act IX of 1872: The unrepealed provisions of 
the Indian Contract Act, 1872, save in so far as they are inconsistent with the express 
provisions of this Act, shall continue to apply to contracts for the sale of goods. 

CHAPTER II 

FORMATION OF THE CONTRACT 
Contract of Sale 

4. Sale and agreement to sell; (1) A contract of sale of goods is a contract 
whereby the seller transfers or agrees to transfer the property in goods to the buyer 
for a price. There may be a contract of sale between one part-owner and another. 

(2) A contract of sale may be absolute or conditional, 

(3) Where under a contract of sale the property in the goods is transferred 
from the seller to the buyer, the contract is called a sale, but where the transfer 
of the property in the goods is to take place at a future time or subject to some con¬ 
dition thereafter to be fulfilled, the contract is called an agreement to sell. 

(4) An agreement to sell becomes a sale when the time elapses or the conditions 
are fulfilled subject to which the property in the goods is to be transferred. 

Formalities of the Contract 

5. Contract of sale bow made: (1) A contract of sale is made by an offer to 
buy or sell goods for a price and the acceptance of such offer. The contract may 
provide for the immediate dehvery of the goods or immediate pa 3 mient of the price 
or both, or for the dehvery or payment by instalments, or that the delivery or pay¬ 
ment or both shall be postponed. 

(2) Subject to the provisions of any law for the time being in force, a contract 
of sale may be in writing or by word of mouth, or partly in writing and partly by 
word of mouth or may be imphod from the conduct of the parties. 

Subject-matter of Contract 

6. Existing or future goods: (1) The goods which form the subject of a con¬ 
tract of sale may be either existing goods, owned or possessed by the seller, or future 
goods. 

(2) There may be a contract for the sale of goods the acquisition of which 
by the seller depends upon a contingency which may or may not happen. 
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(3) Where by a contract of sale the seller purports to effect a present sale 
of future goods, the contract operates as an agreement to sell the goods. 

7. Goods perishing before making of contract: Where there is a contract 
for the sale of specific goods, the contract is void if the goods without the knowledge 
of the seller have, at the time when the contract was made, perished or become so 
damaged as no longer to answer to their description in the contract. 

8. Goods perishing before sale but after agreement to seU: Where there is an 
agreement to sell specific goods, and subsequently the goods without any fault on 
the part of the seller or buyer perish or become so damaged as no longer to answer 
to their description in the agreement before the risk passes to the buyer, the agree¬ 
ment is thereby avoided. 


The Price 

9. Ascertainment of price: (1) The price in a contract of sale may be fixed 
by the contract or may be left to be fixed in manner thereby agreed or may be 
determined by the course of dealing between the parties. 

(2) Where the price is not determined in accordance with the foregoing provi¬ 
sions, the buyer shall pay the seller a reasonable price. What is a reasonable price 
is a question of fact dependent on the circumstances of each particular case. 

10. Agreement to sell at valuation: (1) Where there is an agreement to sell 
goods on the terms that the price is to be fixed by the valuation of a third party and 
such third party cannot or does not make such valuation, the agreement is thereby 
avoided: 

Provided that, if the goods or any part thereof have been delivered to, and 
appropriated by, the buyer, he shall pay a reasonable price therefor. 

(2) Where such third party is prevented from making the valuation by the 
fault of the seller or buyer, the party not in fault may maintain a suit for damages 
against the party in fault. 


Conditions and Warranties 

11. Stipuiation as to time: Unless a different intention appears from the 
terms of the contract, stipulations as to time of payment are not deemed to be of the 
essence of a contract of sale. Whether any other stipulation as to time is of the 
essence of the contract or not depends on the terms of the contract. 

12. Condition and warranty: (1) A stipulation in a contract of sale with 
reference to goods which are the subject thereof may be a condition or a warranty. 

(2) A condition is a stipulation essential to the main purpose of the contract, 
the breach of which gi^^es rise to a right to treat the contract as repudiated. 

(3) A warranty is a stipulation collateral to the main purpose of the contract, 
the breach of which gives rise to a claim for damages but not to a right to reject the 
goods and treat the contract as repudiated. 

(4) Whether a stipulation in a contract of sale is a condition or a warranty 
depends in each case on the construction of the contract. A stipulation may be a 
condition, though called a warranty in the contract. 

13. When condition to be treated as warranty: (1) Where a contract of sale 
is subject to any condition to be fulfilled by the seller, the buyer may waive the 
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condition or elect to treat the breach of the condition as a breach of warranty and 
not as a ground for treating the contract as repudiated. 

(2) Where a contract of sale is not severable and the buyer has accepted the 
goods or part thereof, or where the contract is for specific goods the property in 
which has passed to the buyer, the breach of any condition to be fulfilled by the 
seller can only be treated as a breach of warranty and not as a ground for rejecting 
the goods and treating the contract as repudiated, unless there is a term of the 
contract, express or implied, to that efl'ect. 

(3) Nothing in this section shall affect the case of any condition or warranty 
the fulfilment of which is excused by law by reason of impossibility or otherwise. 

14. Implied undertaking as to title, etc: In a contract of sale, unless the cir¬ 
cumstances of the contract are such as to show a different intention there is— 

(a) an implied condition on the part of the seller that, in the case of a sale, 

he has a right to sell the goods and that, in the case of an agreement 
to sell, he will have a right to sell the goods at the time when the pro¬ 
perty is to pass ; 

(b) an implied warranty that the buyer shall have and enjoy quiet possession 

of the goods ; 

(c) an implied warranty that the goods shall be free from any charge or 

encumbrance in favour of any third party not doelared or known to the 
buyer before or at the time wdien the contract is made. 

15. Sale by description: Where there is a contract for the sale of goods by 
description, there is an implied condition that the goods shall correspond with the 
description ; and, if the sale is by sample as well as b}' description, it is not sufficient 
that the bulk of the goods corresponds with the sample if the goods do not also cor¬ 
respond with the description. 

16. Implied conditions as to quality or fitness: Subject to the provisions of 
this Act and of any other law for the time being in force, there is no implied w^orranty 
or condition as to the qiialit}^ or fitness, for any particular purpose of goods supplied 
under a contract of sale, except as follow^s :— 

(1) Where tlie buyer, exj)ressly or by implication makes known to the seller 
. the particular purpose for which the goods are reejuired, so as to show 

that the buyer relics on the seller’s skill or judgment, and the goods 
are of a dfru^ription which it is in the course of the seller’s business to 
supply (whether ho is the manufacturer or producer or not), there is 
an implied condition that the goods shall be reasonably fit for such 
purpose: 

Provided that, in the case of a contract for the sale of a specified article 
under its patent or other trade name, there is no implied condition 
as to its fitness for any particular purpose. 

(2) Where goods are bought by description from a seller who deals in goods 

of that description (w'^hether he is the manufacturer or producer or 
not), ihere is an implied condition that the goods shall be of merchan¬ 
table quality ; 

Provided that, if the buyer has examined the goods, there shall be no 
implied condition as regards defects which such examination ought to 
have revealed. 



INDIAN SALE OF GOODS ACT liii 

(3) An implied wan anty or condition as to quality or fitness for a particular 

purpose may be annexed by the usage of trade. 

(4) An express warranty or condition does not negative a warranty or con¬ 

dition implied by this Act unless inconsistent therewith. 

17. Sale by sample: (1) A contract of sale is a contract for sale by sample 
where there is a term in the contract, express or implied, to that effect. 

(2) Ill the case of a contract for sale by sample there is an implied condition— 

(a) that the bulk shall correspond with the sample in quality ; 

(b) that the buyer shall have a reasonable opportunity of comparing the 

bulk with the sample ; 

(c) that the goods shall be free from any defect, rendering thorn urimer- 

chanrable, w’^hicb would not bo apparent on reasonable examination of 
the samxde. 


CHAPTER III 

EFFECTS OP THE CONTRACT 

Transfer of property as between seller and buyer 

18. Goods must be ascertained: Whore there is a contract for the sale of 
unascertained goods, no property in the goods is transferred to the buyer unless and 
until the goods are ascertained. 

19. Property passes when intended to pass: (1) Where there is a coutraobfor 
the sale of s^jeeific or ascertained goods the property in them is transferred to the 
bu>w at such time as the parties to the contract intend it to bo transferred. 

(2) For the i)urposo of aseerbaining the iiiteution of the par bios regard shall bo 
had to the terms of the contT’act, the conduct of the parties and the circumstances of 
tilt case. 

(M) Unless a diffbront intention appears, the rules contained in sections 20 
to 24 are rules for ascer taining the intention of the jiarbies as to the time at which 
the property in the goods is t o iiass to the buyer. 

29. Specif goods in a d-niverable state: Where theic is an unoondibrorial 
contract iV.r the sale of spooi/ic goods in a deliverable state, the property in the 
goods pass(>s to th(3 buyer w hen the contract is made, and ib is immaterial wli 3 the r 
tile time ».f payineiit of the price or the time of delivery of the goods, or both, is 
I)ost])oucd. 

21. Specific goods to be put into a deliverable state: Where there is a contract 
for the sale of specific goods and the seller is bound to do sojiiothing to the good^ for 
the purjxiso of imttiug rhom into a deliverable state, the proj^erty does not jjass until 
suoli thing is done and the buyer has notice thereof. 

22. Specific goods in a deliverable state, when the seller has to do anything 
thereto in order to ascertain price: Where there is a contract for the sale of spe cific 
goods in a deliverable state, but the seller is bound to weigh, measure, test or do so;ne 
other act oi thing w-ith reference to the goods for the purpose of ascortaining the 
price, the property does not pass until such act or thing is done and the buyer has 
notice thereof. 

23. Sale of unascertained goods and appropriation: (1) Where there is a 
contract for the sale of unascertained or future goods by description and goods of 
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that description and in a deliverable state are unconditionally appropriated to the 
contract, either by the selhir with the assent of the buyer or by the buyer with the 
assent of the seller, the property in the gocds thereupon passes to the buyer. Such 
assent may be express or implied, and may be given either before or after the appro¬ 
priation is made. 

Delivery to carrier: (2) Where, in pursuance of the contract, the seller delivers 
the goods to the buyer or to a carrier or other bailee (whether named by the buyer 
or not) for the purpose of transmission to the buyer, and does not reserve the right 
of disposal, he is deemed to have unconditionally appropriated the goods to the 
contract. 


24. Goods sent on approval or “on sale or return”: When goods are delivered 
to the buyer on approval or “on sale or return” or other similar terms, the property 
therein passes to the buyer— 

(a) when he signifies his approval or acceptance to the seller or does any other 

act adopting the transaction ; 

(b) if he does not signify his approval or acceptance to the seller but retains 

the goods without giving notice of rejection, then, if a time has been 
fixed for the return of the goods, on the expiration of such time, and, 
if no time has been fixed, on the expiration of a reasonable time. 

. 25. Reservation of right of disposal: (1) Where there is a contract for the sale 
of specific gocds or where gocds arc subsequently ap];)ropriatcd to the contract 
the seller may, by the terms of the contract or appropriation, reserve the right of 
disposal of the got da until certain conditions are fulfilled. In such cas(3, notwith¬ 
standing the delivery of the goods to a buyer, or to a carrier or other bailee for the 
purpose of transmission to the buyer, the property in the goods docs not pass to the 
bu 3 ’er until the conditions imposed by the seller are fulfilled. 

(2) Where gocds are shipped and by the bill of lading the goods are deliverable 
to the order of the seller or his agent, the seller is prima facie docmeed to reserve the 
right of dis]X)sal. 

(3) Where the seller of goods draAvs on the biiyei’ for the price and tvansmits 
the bill of excliange and bill of lading to the bu^w togethor, to secure acceptance or 
paA^ment of the bill of exchange, the biij^er is bound to return the bill of lading if he 
docs not honour the bill of exchange and if he Awongfullj^ retains fho bill of Jading 
the property in the gocds does not pass to him. 

26. Risk ‘prima facie’ passes with property: Unless otherwise agreed, the 
goods remain at the seller’s risk until the property therein is transferred to the 
buyer, but Avhen the property therein is transferred to the buyer, the goods are at 
the buyer’s risk Avhether delivery has been made or not : 

Provided that Avhere delivery has boon delayed through the fault of either 
buyer or seller, the goods are at the risk of the partj^ in fault as regards any loss 
which might not ha\"e occurred but for such fault: 

Provided also that nothing in this section shall affect the duties or liabilities of 
either seller or buyer as a bailee of the goods of the other party. 

Transfer of title 

27. Sale by person not the owner: Subject to the provisions of this Act and 
of anj" other laAV for the time being in force, where goods are sold by a person who is 
not the owner thereof and Avho does not sell them under the authority or with the 
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consent of the owner, the buyer acquires no better title to the goods than the seller 
had, unless the owner of the goods is by his conduct precluded from denying the 
seller’s authority to sell: ' 

Provided that, where a mercantile agent is with the consent of the owner, in 
poseessioD of the goods or of a document of title to the goods, any sale made by him, 
when acting in the ordinary course of business of a mercantile agent, shall be as valid 
as if he were expressly authorised by the owner of the goods to make the same ; 
provided that the buyer acts in good faith and has not at the time of the contract 
of sale notice that the seller has no authority to sell. 

28. Sale by one of Joint owners: If one of several joint owners of goods has 
the sole possession of them by permission of the co-owners, the property in the 
goods is transferred to any person who buys them of such joint owners in good faith 
and has not at the time nf the contract of sale notice that the seller has no authority 
to sell. 

29. Sale by person in possession under voidable contract: When the seller of 
goods has obtained possession thereof under a contract voidable under section 19 
or section 19A of the Indian Contract Act, 1872, but the contract has not been res¬ 
cinded at the time of t he sale, the buyer acquires a good title to the goods, provided 
he buys them in good faith and without notice of the seller’s defect of title. 

30. Seller or buyer in possession after sale: (1) Where a person, having sold 
goods, continues or is in possession of the goods or of the documents of title to the 
^oods, the delivery or transfer by that person or by a mercantile agent acting for 
him, of the goods or dr)cumeuts of title under any sale, pledge or other disposition 
thereof to any person receiving the same in good faith and without notice of the 
previous sale shall have the same effect as if +.he person making the delivery or 
transfer were expressly authorized by the owner of *ho goods to make the same. 

(2) Where a person, having bought or agreed to buy goods, obtains, with the 
consent of the seller, possfission of the goods or the documents of title to the goods, 
the delivery or transfer by that person or by a mercantile agent acting for him, of 
the goods or documents of title under any sale, pledge or other disposition thereof 
to any person receiving the same in good faith and without notice of any lion or other 
right of the original seller in l espect of the goods shall have effect as if such lien or 
right did not exist. 


CHAPTER IV 

PERFORMANCE OF THE CONTRACT 

31. Duties of seller and buyer: It is the duty of the seller to deliver the goods 
and of the buyer to accept and pay for them, in accordance with the terms of the 
contract of sale. 

32. Payment and delivery are concurrent conditions: Unless otherwise agreed 
delivery of the goods and payment of the price are concurrent conditions, that is to 
say, the seller shall be ready and willing to give possession of the goods to the buyer 
in exchange for the price, and the buyer shall be ready and willing to pay the price 
in exchange for possession of the goods. 

33. Delivery; Delivery of goods sold may be made by doing anything which 
the parties agree shall be treated as delivery or which has the effect of putting the 
goods in the possession ol the buyer or of any person authorised to hold th^m on hie 
behalf. 
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34. Effect of part delivery: A delivery of part of goods, in progress of the deli¬ 
very of the whole, has the same effect, for the purpose of passing the property in 
such goods, as a delivery of the whole ; but a delivery of part of the goods, with 
an intention of severing it from the whole, does not operate as a delivery of the 
remainder. 

35. Buyer to apply for delivery: Apart from any express contract, the seller 
of goods is not bound to deliver them until the buyer applies for delivery. 

36. Rules as to delivery; (1) Whether it is for the buyer to take possession 
of the goods or for the seller to send them to the buyer is a qiiesl ion depending in 
each case on the contract, express or implied, between the parties. Apart from any 
such contract, goods sold are to be delivered at the place at which they are at the 
time of the sale, and goods agreed to be sold are to be delivered at the place at which 
the}^ are at the time of the agreement to sell, or, if not then in existence, at the place 
at which they are manufactured or produced. 

(2) Where under the contract of Siile the seller is bound to send the goods to 
the buyer, but no time for sending them is fixed, the seller is bound to send them 
within a reasonable time. 

(3) Where the goods at the time of sale are in the possession of a third person, 
there is no delivery by seller to buyer unless and until such third person acknowledges 
to the buyer that he holds the goods on his behalf: 

Provided that nothing in this section shall afifecL the operation of the issue or 
transfer of any document of title to goods. 

(4) Demand or tender of delivery may be treated as ineffectual unless made 
at a reasonable hour. What is a reasonable hour.is a question of fact. 

(5) Unless otherwise agreed, the expenses of and iiicidenta 1 to putting the goods 
into a deliverable state shall be borne by the seller. 

37. Delivery of wrong quantity: (1) Where the seller delivers to the buyer a 
quantity of goods less than he contracted to sell, the buyer may reject them, but if 
the buyer accepts the goods so delivered he shall pay tor thorn at the contract rate. 

(2) Where the seller delivers to the buyer a quantity of goods larger than he 
contracted to sell, the buyer may accept the goods included in the contract and 
reject the rest, or he may reject the whole. If the buyer accepts the whole of the 
goods so delivered, he shall pay for them at the contract rate. 

(3) Where the seller delivers to the buyer the goods he contracted to sell mixed 
with goods of a different description not included in the contract, the buyer may 
accept the goods which arc in accordance with the contract and reject the rest, or 
may reject the whole. 

(4) The provisions of this section arc subject to an3^ usage of trade, special 
agreement or course of dealing between the parties. 

38. Instalment deliveries: (1) Unless otherwise agreed, the bu^^er of goods 
is not bound to accept delivery thereof by instalments. 

(2) Where there is a contract for the sale of goods to be delivered by stated 
instalments which are to be separately paid for, and the seller makes no delivery or 
defective delivery in respect of one or more instalments, or the buyer neglects or 
refusestotakedelivery of orpay for one or more instalments, it is a question in each 
case depending on the terms of the contract and the circumstances of the case,. 
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whether tho breach of contract is a repudiation ol the whole contract, or whether it 
is a severable breach giving rise to a claim for compensation but not to a right ta 
treat the whole contract as repudiated. 

39. Delivery to carrier or wharfinger: (1) Whore, in pursuance of a contract 
of sale, the seller is authorised or required to send the goods to the buyer, delivery 
of the goods to a carrier, whether named by the buyer or not, for the purpose of 
transmission to the buyer, or delivery of the goods to a wharfinger for safe custody, 
is prima facie deemed to be a delivery of the goods to the buyer. 

(2) Unless otherwise authorised by the buyer, the seller shall make such 
contract with the carrier or wharfinger on behalf of the buyer as may be reasonable 
having regard to the nature of the goods and the other circumstances of the case. 
If the seller omits so to do, and the goods are lost or damaged in course of transit 
or whilst in the custody of the wharfinger, the buyer may dc-cline to treat the delivery 
to the carrier or wh arfinger as a delivery to himself, or may hold thei seller responsible 
in damages. 

(3) Unless otherwise agreed, where goods are sent by the seller to tho buyer 
by a route involving sea transit, in circumstances in which it is usual to insure, the 
seller shall give such notice to the buyer as may enable him to insure them during 
their soa transit, and if the seller fails so to do, the goods shall bo deemed to be at 
his risk during such sea transit. 

40. Risk where goods are delivered at distant place: Where the seller of goods 
agrees to deliver them at bis own risk at a place otheyr than that where they are 
when sold, the buyer shall, nevertheless, unless otherwise agreed, take any risk of 
deterioration in the goods necessarily incident to the course of transit. 

41. Buyer’s right of examining the goods: (1) Where goods are delivered to 
the Luyer which he has not previously examined, he is not deemed to have accepted 
them unless and until ho has had a reasonable opportunity of examining them for 
the purpose of ascertaining whether they are in conformity with the contract. 

(2) Unless otherwise agreed, when the seller tenders delivery of goods to the 
buyer, he is bound, on request, to afford the buyer a reasonable opportunity of exa¬ 
mining the goods for the purpose of ascertaining whether they are in conformity with 
the contract. 

42. Acceptance: Tlui buyer is deemed to have accepted the goods when he 
intimates to the seller that he has accepted them, or when the goods have boon 
delivered to him and he does any act in relation to them which is inconsistent with 
the ownership of the seller, or when after the lapse of a reasonable time ho retains 
the goods without intimating to the seller that ho has rejected them. 

43. Buyer not bound to return rejected goods: Unless otherwise agreed, 
where goods are delivered to the buyer and he refuses to accept them, having the 
right so to do, ho is not bound to return them to tho seller, but it is sufficient if he 
intimates to the seller that he refuses to accept them. 

44. Liability of buyer for neglecting or refusing delivery of goods: When 
the seller is ready and willing to deliver the goods and requests the buyer to take 
delivery, and tho buyer does not within a reasonable time after such request take 
delivery of the goods, he is liable to the seller for any loss occasioned by his neglect 
or refusal to take delivery, and also for a reasonable charge tor the care and custody 
of the goods : 

Provided that nothing in this section shall affect tho rights of the seller where 
the neglect or refusal of tho buyer to take delivery amounts to a repudiation of the 
contract. 
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CHAPTER V 

RIGHTS OF UNPAID SELLER AGAINST THE GOODS 

45. ‘‘Unpaid seller” defined: (1) The seller of goods is deemed to be an ''un*> 
paid seller” within the meaning of this Act— 

(a) when the whole of the prict has not been paid or tendered ; 

(b) when a bill of exchange or other negotiable instrument has been received 

as conditional payment, and the condition on which it was received 
has not been fulfilled by reason of the dishonour of the instrument or 
otherwise. 

(2) In this Chapter, the term “seller” includes any person who is in the posi¬ 
tion of a seller, as, for instance, an agent of the seller to w’^hom the bill of lading has 
been indorsed, or a consignor or agent who has liimself paid, or is directly responsible 
for, the price. 

46. Unpaid seller’s rights: (1) Subject to the provisions of this Act and of 
any law for the time being in force, notwithstanding that the property in the goods 
may have passed to th buyer, the unpaid seller of goods, as such, has by implication 
of law— 

(a) a lien on the goods for the price while he is in possession of them ; 

(b) in case of the insolvency of the buyer a right of stopping the goods in 

transit after he has parted with the possession of them ; 

(c) a right of resale as limited by this Act. 

(2) Where the property in goods has not passed to the buyer, the unpaid 
seller has, in addition to his other remedies, a right of withholding delivery similar 
to and co-extensive with his rights of lien and stoppage in transit whore the pro¬ 
perty has passed to the buyer. 

Unpaid seller’s lien 

47. Seller’s lien: (1) Subject to the provisions of this Act, the unpaid seller 
of goods Avho is in possession of them is entitled to retain possession of tliem until 
payment or toiuler of the price in the following cases, namely :— 

(a) Avhero the goods have been sold Avitlmut any stipulation as to credit; 

(b) Avherc the goods have been sold on credit, but the term of credit has 

expired ; 

(c) where the buyer becomes insolvent. 

(2) The seller may exercise his rights of lien notwithstanding that he is in 
possession of the goods as agcMit or bailee for the buyer. 

48. Part delivery: Where an unpaid seller has made part delivery ot the 
goods, he may exercise his right of lien on the remainder, unless such part delivery 
has been made under such circumstances as to show an agreement to waive the lien. 

49. Termination of lien: (1 ) The unpaid seller of goods lose s his lien thereon— 

(a) when he delivers the goods to a carrier or other bailee for the purpose of 

transmission to the buyer without reserving the right of disposal of the 
goods ; 

(b) when the buyer or his agent lawfully obtains possession of the goods ; 

(c) by waivei* thereof. 
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(2) The unpaid seller of goods, having a lien thereon, does not lose his lien 
by reason only that he has obtained a decree for the price of the goods. 

Stoppage in transit 

60. Right of stoppage in transit; Subject to the provisions of this Act, when 
the buyer of goods becomes insolvent, the unpaid seller who has parted with the 
possession of the goods has the right of stopping them in transit, tha^ is to say, he 
may resume possession of the goods as long as they are in the course ol transit, and 
may retain them until payment or tender ot the price. 

51. Duration of transit: (1) Goods are deemed to be in course of transit from 
the time when they are delivered to a carrier or other bailee for the purpose of trans¬ 
mission to the buyer, until the buyer or his agent in that behalf takes delivery of 
them from such carrier or other bailee. 

(2) If the buyer or his agent in that behelf obtains delivery of the goods before 
their arrival at the appointed destination, the transit is at an end. 

f3) If, after the arrival of the goods at the appointed destination, the carrier 
or other bailee ackriowledgos to the buyf'r or his agent that he holds the goods on 
his behalf and continues in possessior ot them as bailee for the buyer or his agent, 
the transit is at an end and it is immaterial that a further destinption for the goods 
may have been indicated by the buyer. 

(4) If the goods are rejected by the buyer and the carrier or other bailee oonti- 
imes in possession of them, the transit is not deemed to be at an cud, even if the seller 
has rotiised to receive them back. 

(5) When goods arc delivorod to a ship chartered by the buyer, it is c question 
depending on the circumstances of the particular case, whether they are in the pos¬ 
session of the master as a carrier or as agent of the buyer. 

(6) Where the carrier or other bailee wTongfLilly refuses to deliver the goods 
to the buyer or his agent in that behalf, the transit is deemed to be at an end. 

(7) Whore part delivery of the goods has been made to the buyer or his agent 
in that behalf, the remainder of the goods may be stopped in transit, unless such 
part delivery has been given in such circumstances as to show an agreement to give 
up possession of the whole of the goods. 

52. How stoppage in transit is effected: (1) The unpaid seller may exercise 
his right of stoppage in transit either by taking actual possession of the goods, or 
by giving notice of his claim to the carrier or other bailee in whose possession the 
goods are. Such notice may b( given either to the person in actual possession of the 
goods or to his principal. Tn the latter case the notice, to be effectuai, shjill be given 
at such 'ime and in such circumstances that the principal, by the exercise ot rea¬ 
sonable diligence, may communicpte it to his servant or agent in time to prevent a 
dr.ivery to the buyer. 

(2) Wlxen no+icc of Ltoppage in transit is given by the seller to the carrier or 
other bailee in possession of the goods, he shall re-deliver the goods to, or according 
to the directions of, the seller. The expenses of such ro-delivery shall be borne by 
the seller. 

Transfer by buyer and seller 

53. Effect of sub-sale or pledge by buyer; (1) Subject to the provisions of this 
Act, the unpaid seller’s right of lien or stoppage in transit is not affected by any 
f^le or other disposition of the goods which the buyer may have made, unless the 
seller has assented thereto : 
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Provided that where a document of title to goods has been issued or lawfully 
transferred to any person as buyer or owner of the goods, and that person transfers 
the document to a person who takes the document in good faith and for considera¬ 
tion, then, if such last mentioned transfer was by way of sale, the unpaid seller’s 
right of lien or stoppage in transit is defeated, and, if such last mentioned transfer 
was by way of pledge or other disposition for value, the unpaid ssller’s right of lien 
or stoppage in transit can only be exercised subject to the rights of the transferee. 

(2) Where the transfer is by way of pledge, the unpaid seller may require 
the pledgee to have the amount secured by the pledge satisfied in the first instance, 
as far as possible, o\it of any other goods or securities of the buyer in the hands of 
the pledgee and available against the buyer. 

54. Sale not generally rescinded by lien or stoppage in transit: (1) Subject 
to the provisions of this section, a contract of sale is not rescinded by the mere 
exorcise by an unpaid seller of his right of lien or stoppage in transit. 

(2) Where the goods are of a perishablo nature, or where the unpaid seller 
who has exorcised his right of lien or stoppage in transit gives notice to the buyer 
of his intention to re-sell, the unpaid seller may, if the buyer does not within a rea¬ 
sonable rime pay or tender the price, I'o-sell the goods within a reasonable time and 
recover from the original buyer damages for any loss occasioriod by his breach of 
contract, hut the buyer shall not be entitled to any profit which may occur on the 
re-saJe. If such notice is not given, the unpaid seller shall not be entitled to recover 
such damages and the buyer shall bo entitled to the profit, if any, on the re-sale. 

(«^) Where an unpaid seller who has exercised hixS right of lien or ^stoppage in 
transit re-sclls the goods, the buyer acquires a good title t hereto as against the original 
Ijiiyer, notwithxStanding that no notice of the ro-salo has been given to the original 

jjUyer. 

(4) Where the seller expressly reserves r?- r ight of re-salo in ca.s(:> the buyer should 
make default, ainl, on tire buyer making default, re-sells the goods, the original con¬ 
tract of sale is thoi ehy roscindod, but without prejudice to any claim which the seller 
may have for damages. 


CHAPTER VI 

SUITS FOR BREACH OF THE CONTRACT 

55. Suit for price: (1) Whore under a contract of tuilo the proper! v i i the goods 
has passed to the buyer and tlie buyer wi’ongfully neglects or refuses i u paj^ for the 
goods according i.o the terms of the contract, the seiier may sue him bn' the price 
of the gocdxS. 

(2) Where under a contract of sale the price is payable on a day certain irres¬ 
pective of deli\ orv joid tlie buyer wTongfuli\' neglects or refuses to pay such price, 
the seller may sue? him f ii* the price although the property in the goods has not passed 
and the goods have not l)eon ap|)ropriated to the contract. 

56. Damages for non-acceptance: Where the buyer wrongfully neglects or 
refuses to accept and pa}^ for the goods, the seller may sue him for damages for non- 
acceptance. 

57. Damages for non-delivery: Where the seller wrongfully neglects or refuses 
to deliver the goods to the buyer the buyer may sue the seller for damages for non¬ 
delivery. 
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58. Specific performance : Subject to the provisions oi Chapter II of the Specific 
Relief Act, 1877, in any suit for breach of contract to deliver specific or ascertained 
igoods, the Court may, if it thinks fit, on the application of the plaintiff, by its decree 
direct that the contract shall bo performed specifically, without giving the defendant 
the option of retaining the goods on payment of damages. The decree may be un¬ 
conditional, or upon such terms and conditions as to damages, payment of the price 
or otherwise, as the Court may deem just, and the appli cation of the plaintiff may be 
made at any time before the decree. 

59. Remedy for breach of warranty: (1) Where there is a breach of warranty 
by the seller, or where the buyer elects or is compelled to treat any breach of a 
condition on the part of the seller as a breach of warranty, the buyer is not by reason 
only of 6uch breach of warranty entitled to reject the goods ; but he may— 

(a) set up against the seller the broach of warranty in diminution or extinc - 

tion of the price ; or 

(b) sue the seller for damages for breach of warranty. 

(2) The fact that a buyer has sot up a breach of warranty in diminution or 
extinction of the price does not prevent him from suing for the same breach of war¬ 
ranty ii he has sufi’ertd further damage. 

60. Repudiation of contract before due date; Where either party to a contract 
of sale repudiates tlie contract before the date of delivery, the other may either treat 
the contract as subsisting and wait till the date of delivery, or he may treat the 
contract as rescinded and sue for damages for the breach. 

61. Interest by way of damages and special damages; (1) Nothing in this 
Act shall affect the right of the seller or the buyer to recover interest or special 
damages in any case where by law interest or special damages may be recoverable, 
or to recover the money paid where the consideration for the payment of it has failed. 

(2) In the absence of a contract to the contrary, the Court may award interest 
at such rate as it thinks fit on the amount of the price— 

(a) to the seller in a suit by him for the amount of the price—from the date 

of the tender of the goods or from the date on which the price was 
payable ; 

(b) to the buyer in a suit by him for the refund of the price in a case of a 

breach of the contract on the part of the seller from the date on which 
the payment was made. 

CHAPTER VII 

MISCELLANEOUS 

62. Exclusion of implied terms and conditions; Where any right, duty or 
liability would arise under a contract of sale by implication of law, it may be nega¬ 
tived or varied by express agreement or by the course of dealing between the parties, 
or by usage, if the usage is such as to bind both parties to the contract. 

63. Reasonable time a question of fact: Where in this Act any reference is 
made to a reasonable time, the question what is a reasonable time is a question of 
fact. 
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04. Auction sale: In the case of a sale by auction— 

(1) where goods are put up for sale in lots, each lot is prima facie deemed to 

be the subject of a separate contract of sale ; 

(2) the sale is complete when the auctioneer announces its completion by the 

fall of the hammer or in other customary manner; and, until such 
announcement is made, any bidder may retract his bid ; 

(3) a right to bid may be reserved expressly by or on behalf of the seller 

and, where such right is expressly so reserved, but not otherwise, the 
seller or any one person on his behalf may, subject to the provisions 
hereinafter contained, bid at the auction ; 

(4) where the sale is not notified to be subject to a right to bid on behalf of 

the seller, it shall not be lawful for the seller to bid himself or to employ 
any person to bid at such sale, or for the auctioneer knowingly to take 
any bid from the seller or any such person ; and any sale contravening 
this rule may be treated as fraudulent by the buyer ; 

(5) the sale may be notified to be subject to a reserved or upset price ; 

(6) if the seller makes use of pretended bidding to raise the price, the sale is 

voidable at the option of the buyer. 

64-A. In contracts of sale amount of increased or decreased duty to be added 
or deducted: In the event of any duty of customs or excise on any goods being im¬ 
posed, increased, decreased or remitted after the making of any contract for the sale 
of such goods without stipulation as to the payment of duty where duty was not 
chargeable at the time of the making of the contract, or for the sale of such goods 
duty-paid where duty was chargeable at that time :— 

(a) If such imposition or increase so takes effect that the duty or increased 

duty, as the case may be, or any part thereof, is paid, the seller may 
add so much to the contract price as will be equivalent to the amounts 
paid in respect of such duty or increase of duty, and he shall be en¬ 
titled to be paid and to sue and recover such addition, and 

(b) If such decrease or remission so takes effect that the decreased duty 

only or no duty, as the case may be, is paid, the buyer may deduct 
so much from the contract price as will be equivalent to the decrease 
of duty or remitted duty, and ho shall not be liable to pay, or be sued 
for or in respect of such deduction. 

65. Repeal: Chapter VII of the Indian Contract Act, 1872, is hereby repealed. 

66. Savings: (1) Nothing in this Act or in any repeal effected thereby shall 
affect or be deemed to affect— 

(a) any right, title, interest, obligation or liability already acquired, accrued 

or incurred before the commencement of this Act, or 

(b) any legal proceedings or remedy in respect of any such right, title, interest, 

obligation or liability, or 

(c) anything done or suffered before the commencement of this Act, or 

(d) any enactment relating to the sale of goods which is not expressly re¬ 

pealed by this Act, or 

(e) any rule of law not inconsistent with this Act. 

(2) The rules of insolvency relating to contracts for the sale of goods shall 
continue to apply thereto, notwithstanding anything contained in this Act. 

(3) The provisions of this Act relating to contracts of sale do not apply to any 
transaction in the form of a contract of sale which is intended to operate by way of 
mortgage, pledge, charge or other security. 
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INDIAN PARTNERSHIP ACT 

ACT No. IX of 1932 

Whereas it is expedient to define and amend the law relating to partnership; 
It is hereby enacted as follows :— 


CHAPTER I 

PRELIMINARY 

1. Short title, extent and commencement: (1) This Act may be called the 
Indian Partnership Act, 1932. 

(2) It extends to the whole of India, except the State of Jammu and 
Kashmir. 

(3) It came into force on the 1st day of October, 1932, except section 69, 
which came into force on the 1st day of October, 1933. 

2. Definitions: In this Act, unless there is anything repugnant in the subject 
or context,— 

(a) an “act of a firm” means any act or omission by all the partners, or by 

any partner or agent of the firm which gives rise to a right enforceable 
by or against the firm ; 

(b) “business” includes every trade, occupation and profession ; 

(c) “prescribed” means prescribed by rules made under this Act; 

(d) “third party” used in relation to a firm or to a partner therein means any 

person who is not a partner in the firm ; and 

(e) expressions used but not defined in this Act and defined in the Indian 

Contract Act, 1872, shall have the meanings assigned to them in that 
Act. 

3. Application of provisions of Act IX of 1872: The unrepealed provisions of 
the Indian Contract Act, 1872, save in so far as they are inconsistent with the express 
provisions of this Act, shall continue to apply to firms. 

CHAPTER II 

THE NATURE OF PARTNERSHIP 

4. Definition of “partnership”, “partner”, “firm” and “firm name”: 

“Partnership” is the relation between persons who have agreed to share the profits 
of a business carried on by all or any of them acting tor all. 

Persons who have entered into partnership with one another are called indivi¬ 
dually "partners” and collectively “a firm” and the name under which their business 
is carried on is called the “firm name”. 

5. Partnership not created by status: The relation of partnership arises from 
contract and not from status; 

and in particular, the members of a Hindu undivided family carrying on a 
family business as such, or a Burmese Buddhist husband and wife carrying on busi¬ 
ness as such are not partners in such business. 
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6. Mode of determining existence of partnership— In determining whether a 

group of persons is or is not a firm, or whether a person is or is not a partner in a 
firm, regard shall be had to the real relation between the parties, as sho^vn by all 
relevant facts taken together. 

Explanation 1. —The sharing of profits or of gross returns arising from property 
by persons holding a joint or common interest in that property does not of itself make 
such persons partners. 

Explanati on 2.— The receipt by a person of a share of the profits of a business, 
or of a payment contingent upon the earning of profits or varying with the profits 
earned by a business, does not of itself make him a partner with the persons carrying 
on the business ; 

and, in particular, the receipt of such share or payment— 

(a) by a lender of money to persons engaged or about to engage in any busi¬ 

ness, 

(b) by a servant or agent as remuneration, 

(c) by the widow or child of a deceased partner, as annuity, or 

(d) by a previous owner or part owner of the business, as consideration for the 

sale of the goodwill or share thereof, 

does not of itself make the receiver a partner with the persons carrying on the busi- 

UlOSS. 


7. Partnership at will: Where no provision is made by contract between the 
partners for the duration of their partnersliip or for the determination of their part¬ 
nership, the partnership is “partnership at will”. 

8. Particular partnership : A person may become a partner with another person 
in particular adventures or undertakings. 

CHAPTER III 

RELATIONS OF PARTNERS TO ONE ANOTHER 

9. General duties of partners: Partners are bound to carry on the business 
of the firm to tho greatest common advantage, to be just and faithful to each other, 
and to render true accounts and full information of all things affecting tlie firm to 
any partner or his legal rejiresentative. 

10. Duty to indemnify for loss caused by fraud : Every partner shall indemnify 
the firm for any loss caused to it by his fraud in tho conduct of the business ot the 
firm. 


11. Determination of rights and duties of partners by contract between the 
partners : (1) Subject to tho provisions of this Act, the mutual rights and duties of tho 
partners of a firm may be determined by contract between the partners, and such 
contract may be express or may bo implied by a course of dealing. 

Such contract may be varied by consent of all tho partners, and such consent 
may be express or may be implied by a course of dealing. 

Agreements in restraint of trade; (2) Notwithstanding anything contained in 
flection 27 of the Indian Contract Act, 1872, such contracts may provide that a 
partner shall not carry on any business other than that of the firm while he is a 
partner. 
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12. The conduct of the business: Subject to contract between the partners :— 

(a) every partner has a right to take part in the conduct of the business ; 

(b) every partner is bound to attend diligently to his duties in the conduct of 

the business ; 

(c) any difference arising as to ordinary matters connected with the bnsinesf- 

may be decided by a majority of the partners, and every partner shall 
have the right to express his opinion before the matter is decided, but 
no change may be made in the nature of the business without the consent 
of all the partners ; and 

(d) every partner has a right to have access to and to inspect and copy any 

of the books of the firm. 

13. Mutual rights and liabilities : Subject to contract between the partners— 

(a) a partner is not entitled to receive remuneration for taking part in the 

conduct of the business ; 

(b) the partners are entitled to share equally in the profits earned, and shall 

contribute equally to the losses sustained by the firm ; 

{c) where a partner is entitled to interest on the cajiital subscribed by him such 
interest shall be payable only out of profits ; 

(d) a partner making, for the purposes of the business, any payment or advance 

beyond the amount of capital he has agreed to subscribe, is entitled 
to interest thereon at the rate of six per cent, per annum ; 

(e) the firm shall indemnify a partner in respect of payments made and lia¬ 

bilities incurred by him— 

(i) in the ordinary and proper conduct of the business, and 

(ii) in doing such act, in an emergency, for the purpose of protecting 
the firm from loss, as would be done by a person of ordinary 
prudence, in bis own case, under similar circumstances ; and 

(f) a partner shall inde/mnify the firm fur any loss caused to it by his wilful 

neglect in the conduct of the business of the firm. 

14f. The property of the firm: Subject to contract between the partners, the 
property of the firm includes all property and rights and interests in property origi¬ 
nally brought into the stock of the finn, or acquired, by purchase or otherwise, 
by or for the firm, or for the purposes and in the course of the business of the firm, 
and includes also the goodwill of the business. 

Unless the contrary intention appears, property and rights and interests in 
property acquired with money belonging to the firm are deemed to have boon acquired 
for the firm. 

15. Application of the property of the firm: Subject to contract between the 
partners, the property of the firm shall be held and used by the partners exclusively 
for the purposes of the business. 

16. Personal profits earned by partners: Subject to contract between the 
partners,— 

(a) if a partner derives any profit for himself from any transaction of the 
firm, or from the use of the j)rop 0 rty or business connection of the firm 
or the firm name, he shall account for that profit and p ly it to the firm ; 
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(b) if a partiier carries on any business of the same nature as and oozupetio^ 
with that of the firm, he shall account for and pay to the firm all profita 
made by him in that business. 

17. Rights and duties of partners after a change In the firm: Subject to con- 
tract between the partners,— 

(a) where a change occurs in the constitution of a firm, the mutual rights 
and duties of the partners in the reconstituted firm remain the same as 
they were immediately before the change, as far as may be ; 

after the expiry of the term of the firm; (b) where a firm constituted for 
a fixed term continues to carry on business after the expiry of that term, 
the mutual rights and duties of the partners remain the same as they 
were before the expiry, so far as they may be consistent with the inci¬ 
dents of partnership at will; and 

where additional undertakings are carried out: (c) where a firm consti¬ 
tuted to carry out one or more adventures or undertakings carries out 
other adventures or undertakings, the mutual rights and duties of the 
partners in respect of the other adventures or undertakings are the 
same as those in respect of the original adventures or undertakings. 

CHAPTER IV. 

RELATIONS OF PARTNERS TO THIRD PARTIES. 

18. Partner to be agent of the firm: Subject to the provisions of this Act, a 
partner is the agent of the firm for the purposes of the business of the firm. 

19. Implied authority of partner as agent of the firm: (1) Subject to the provi¬ 
sions of section 22, the act of a partner which is done to carry on, in the usual way, 
business of the kind carried on by the firm, binds the firm. 

The authority of a partner to bind the firm conferred by this section is called 
his ‘'implied authority”. 

(2) In the absence of any usage or custom of trade to the contrary, the implied 
authority of a partner does not empower him to— 

(a) submit a dispute relating to the business of the firm to arbitration, 

(b) open a banking account on behalf of the firm in his own name, 

(c) compromise or relinquish any claim or portion of a claim by the firm, 

(d) withdraw a suit or proceeding filed on behalf of the firm, 

(e) admit any liability in a suit or proceeding against the firm, 

(f) acquire immovable property on behalf of the firm, 

(g) transfer immovable property belonging to the firm, or 

(h) enter into partnership on behalf of the firm. 

20. Extension and restriction of partner’s implied authority: The partners in 
a firm may, by contract between the partners, extend or restrict the implied authority 
of any partner. 

Notwithstanding any such restriction, any act done by a partner on behalf of 
the firm which falls within his implied authority binds the firm, unless the person 
with whom he is dealing knows of the restriction or does not know or believe that 
pai'^cner to be a partner. 



THE IE7DUN PABTNkBSHIP ACT 


kvii 


21. Partner's authority In an emergeney: A partner haa authority, in an 
emergency, to do all such acts for the purpose of protecting the firm from loss as 
would be done by a person of ordinary prndunce, in his own case, acting under similar 
circumstances, and such acts bind the &m. 

22. Mode of doing act to bind Arm: In order to bind a firm, an aot or instru¬ 
ment done or executed by a partner or other person on behalf of the firm shall 
done or executed in the firm name, or in any other manner expressing or implying 
an intention to bind the firm. 

23. Effect of admissions by a partner: An admission or representation made 
by a partner concerning the affairs of the firm is evidence against the firm if it is 
made in the ordinary course of business. 

24. Effect of notice to acting partner: Notice to a partner who habitually acta 
in the business of the firm of any matter relating to the affairs ofthe firm operates 
as notice to the firm, except in the case of a fraud on the firm committed by or with 
the consent of that partner. 

25. Liability of a partner for acts of the firm: Every partner is liable, jointly 
with all the other partners and also severally for all acts of the firm done while he is a 
partner. 

26. Liability of the firm for wrongful acts of a partner : Where by the wrongful 
act or omission of a partner acting in the ordinary course of the business of a firm„ 
or with the authority of his partners, loss or injury is caused to any third party, or 
any penalty is incurred the firm is liable therefor to the same extent as the partner. 

27. Liability of firm for misapplication by partners: Where^ 

(a) a partner acting within his apparent authority receives money or property 

from a third party and misapplies it, or 

(b) a firm in the course of its business receives money or property from a third 

party, and the money or property is misapplied by any of the partners 
wliile it is in the custody of the firm, 

the firm is liable to make good the loss. 

28. Holding out: (1) Any one who by words spoken or written or by conduct 
represents himself, or knowingly permits himself to be represented to be a partner 
in a firm, is liable as a partner in that firm to any one who has on the faith of any 
such representation given credit to the firm, whether the person representing himself 
or represented to be a partner does or does not know that the representation haa 
reached the person so giving credit. 

(2) Where after a partner’s death the business is continued in the old firm 
name, the continued use of that name or of the deceased partner’s name as a part 
thereof shall not of itself make his legal representative or his estate liable tor any 
act of the firm done after bis death. 

29. Rights of transferee of a partner’s interest: (1) A transfer by a partner 
of his interest in the firm, either absolute or by mortgage, or by the creation by him 
of a charge on such interest, does not entitle the transferee, during the continuance 
of the firm, to interfere in the conduct of the business, or to require accounts, or 
to inspect the books of the firm, but entitles the transferee only to receive the shard 
of profits ot the transferring partner, and the transferee shall accept the account of 
profits agreed to by the partners. 
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(2) If the firm is dissclved or if the transferring partner ceases to be a partner 
the transferee is entitled as against the remaining partners to receive the share of the 
assets of the firm to which the transferring partner is entitled, and for the purpose 
of ascertaining that share, to an account as from the date of the dissolution. 

80, Minor admitted to the benefits of partnership; (1) A person who is a minor 
according to the law to which he is subject may not be a partner in a firm, but, 
with the consent of all the partners for the time being, he may be admitted to the 
benefits of partnership. 

(2) Such minor has a right to such share of the property and of the profits of 
the firm as may be agreed upon, and he may have access to and inspect and copy any 
of the accounts of the firm. 

(3) Such minor’s share is liable for the acts of the firm, but the minor is not 
personally liable for any such act. 

(4) Such minor may not sue the partners for an account or payment of his 
share of the property or profits of the firm, save when severing his connection with 
the firm, and in such case the amount of his share shall be detesmined by a valuation 
made ar far as possible in ac;cordance with the rules contained in section 48 ; 

Provided that all the partners acting together or any partner entitled to dissolve 
the firm upon notice to other partners may elect in such suit to dissolve the firm 
and thereupon the Court shall proceed with the suit as one for dissolution and for 
settling accounts between the partners, and the amount of the share of the minor 
ehall be determined along with the shares of the partners. 

(5) At any time within six months of his attaining majority or of his obtain¬ 
ing knowledge that he had been admitted to the benefits of partnership, whichever 
date is later, such person may give public notice that ho lias elected to become or 
that he has elected not to liccome a i)artnor in the firm, and such notice shall deter¬ 
mine his position as regards the linn : 

Provided that, if ho fails to give such notice, he shall become a partner in the 
firm on the exjiiry of the said six months. 

(6) Where any person has boon admitted as a minor to the benefits of part¬ 
nership in a firm, the burden of proving the fact that such person had no knowledge 
of such admission until a pai’ticular date after the expiry of six months of his attain¬ 
ing majority shall lie on the person asserting that fact. 

(7) Where such person becomes a partner,— 

(a) his rights and liabilities as a minor continue up to the date on which ho 

becomes a partner, but he also becomes peraoually liable to third 
parties for all acts of the firm done since he was admitted to the benefits 
of paitnership, and 

(b) his share in the property and jirofits of the firm shall bo the share to which 

he was entitled as a minor. 

(8) Where such person elects not to become a partner,— 

(a) his rights and liabilities shall continue to be those of a minor under this 

section up to the date on which he gives public notice. 

(b) bis share shall not be liable for any acts of the firm done after the date 

of the notice, and 
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(c) he shall be entitled to sue the partners for his share of the property and 
profits in aooordanca with sub-section (4). 

(9) Nothing in sub-sections (7) and (8) shall affect the provisions of section 28. 

CHAPTER V. 

INCOMING AND OUTGOING PARTNERS. 

31. Introduction of a partner: (1) Subject to contract between the partners 
and to the provisions of section 30, no person shall be introduced aa a partner into a 
firm without the consent of all the existing partners. 

(2) Subject to the provisions of section 30, a person who is introduced as a 
partner into a firm does not thereby become liable for any act of the firm done before 
he became a partner. 

32. Retirement of a partner: (1) A partner may retire— 

It 

(a) with the consent of all the other partners, 

(b) in accordance with an express agreement by the partners, or, 

(c) where the partnership is at will, by giving notice in writing to all the other 

partners of his intention to retire. 

(2) A retiring partner may be discharged from any liability to any third party 
for acts of the firm done before his retirement by an agreement made by him with 
such third party and the partners of the reconstituted firm, and such agreement 
may be implied by a course of dealing between such third party and the reconstituted 
firm after ho had knowledge of the retirement. 

(3) Notwithstanding the retirement of a partner from a firm, he and the part¬ 

ners continue to be liable as paitnors to tliird parties for any act done by any of 
them which Avould have been an act of the firm if done before the retirement, until 
public notice is given of the retirement: ^ 

Provided that a retired partner is not liable to any third party who deais with 
the firm without knowing that he was a partner. 

(4) Notices under sub-sootion (3) may be given by the retired partner or by 
any partner of the reconstituted firm, 

33. Expulsion of a partner: (1) A partner may not bo expelled from a firm 
by any majority of the partners, save in the exercise in good faith of powers coa- 
ferrtd by contract between the parties, 

(2) The provisions of sub-sections (2), (3) and (4) of section 32 shall apply 
to an expelled partner as if he were a retired partner. 

34. Insolvency of a partner: (1) Where a partner in a firm is adjudicated an 
insolvent he ceases to be a partner on the date on which the order of adjudication is 
made, whether or not the firm is thereby dissolved. 

(2) Where under a contract between the partners the firm is not dissolved by 
the adjudication of a partner as an insolvent, the estate of a partner so adjudicated 
is not liable for any act of the firm and the firm is not liable for any act of the insol¬ 
vent, done after the date on which the order of adjudication is made. 
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35. Liability of estate of deceased partner: Where under a contract between 
the partners the firm is not dissolved by the death of a partner, the estate of a 
deceased partner is not liable for any act of the firm done after his death. 

36. Rights of outgoing partner to carry on competing business: (1) An out* 

going partner may carry on a business competing with that of the firm and he may 
advertise such business, but, subject to contract to the contrary, he may not—■ 

(a) use the firm name, 

(b) represent himself as carrying on the business of the firm, or 

(c) solicit the custom of persons who were dealing with the firm before he 

ceased to be a partner. 

Agreements in restraint of trade ; (2) A partner may make an agreement with 
his partners that on c^easmg to be partner he will not carry on any business similar 
to that ot the firm within a specified period or within specified local limits ; and, 
notwithstanding anything contained in section 27 of the Indian Contract Act, 1872, 
such agreement shall be valid if the restrictions imposed are reasonable. 

37. Right of outgoing partner in certain cases to share subsequent profits: 

Where any member of a firm has died or otherwise ceased to be a partner and the 
surviving or continuing partners carry on the business of the firm with the property 
of the firm without any final settlement of accounts as between them ar d the out¬ 
going partner or his estate, then, in the absence of a contract to the contrary, the 
outgoing partner or his estate is entitled at the option of himself or his representatives 
to such share of the profits made since he ceased to be partner as may be attributable 
to the use of his share of the property of the firm or to interest at the rate of six per 
cent, per annum on the amount of his share in the jiroperty of the firm : 

Provided that where by contract between the partners an option is given to 
surviving or continuing partners to purchase the interest of a deceased or outgoing 
partner, and that option is duly exercised, the estate of the deceased partner or the 
outgoing partner or his estate, as the case may be, is not entitled to any further or 
other share of profits ; but if any partner assuming to act in exercise of the option 
does not in all material respects comply with, the terms thereof, he is liable to ac¬ 
count under the foregoing provisions of this section. 

38. Revocation of continuing guarantee by change in firm : A continuing 
guarantee given to a firm or to a third party^ in respect of th- transactions of a firm, 
is, in the absence of agreement to the contrary, revoked as to future transactions 
from the date of any change in the constitution of the firm. 

CHAPTER VI. 

DISSOLUTION OF A FIRM. 

39. Dissolution of a firm: The dissolution of partnership between all the part¬ 
ners of a firm is called the “dissolution of the firm’’. 

4«0. Dissolution by agreement: A firm may be dissolved with the consent of all 
the partners or in accordance with a contract between the partners. 

41. Compulsory dissolution: A firm is dissolved— 

(a) by the adjudication of all the pajtners or of all the partners but one as 
involvent, or 
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(b) by the happening of any event which makes it unlawful for the busineBB 
of the firm to be carried on or for the partners to carry it on in part¬ 
nership : 

Provided that, where more than one separate adventure or undertaking is carried 
on by the firm, the illegality of one or more shall not of itself cause the dissolution 
of the firm in respect of its lawful adventures and undertakings. 

42. Dissolution on the happening of certain contingencies: Subject to contract 
betwejen the partners a firm is dissolved— 

(a) if constituted for a fixed term, by the expiry of that term"; 

(b) if constituted to carry out one or more adventures or undertakings by 

the completion thereof; 

(c) by the death of a partner ; and 

(d) by the adjudication of a partner as an insolvent. 

43. Dissolution by notice of partnership at wDl: (1) Where the partnership 
is at will the firm may be dissolved by any partner giving notice in writing to all the 
other partners of his intention to dissolve the firm. 

(2) The firm is dissolved as from the date mentioned in the notice, as th* date 
of dissolution or, if no date is so mentioned, as from the date of the communication 
of the notice. 

44. Dissolution by the Court.— At the suit of a partner, the Court may dissolve 
a firm on any of the following grounds, namely :— 

(a) that a partner has become of unsound mind, in which case the suit 

may be brought as well by the next friend of the partner who has become 
of unsound mind as by any other partner ; 

(b) that a partn' r, other than the partner suing, has become in any way per¬ 

manently incapable of performing his duties as partner ; 

(c) that a partner, othei' than the partner suing, is guilty of conduct which 

is likely to aflFect prejudicially the carrying on of the business, regard 
being had to the nature of the business; 

(d) that a partner, other than the partner suing, wilfully or persistently 

commits breach of agreements relating to the management of the 
affairs of the firm or the conduct of its business, or otherwise so conducts 
himself in matters relating to the business that it is not reasonably 
practicable for the other partners to carry on the business in part¬ 
nership with him ; 

(o) that a partner, other than the partner suing, has in any way transferred 
the whole of his interest in the firm to a third party, or has allowed 
his share to be charged under the provisions of rule 49 of Order XXI 
of the First Schedule to the Code of Civil Procedure, 1908, ot has 
allowed it to be sold in the recovery of arrears of land-revenue or of any 
duos recoverable as arrears of land-revenue duo by the partner; 

(f) that the business of the firm cannot be carried on save at a loss ; or 

(g) on any other ground which renders it just and equitable that the firm 

should bo dissolved. 

45. Liability for acts of partners done after dissolution : (1) Notwithstanding 
the dissolution of a firm, the partners continue to be liable as such to third parties 



Ixxii 


THE INDIAN PARTNERSHIP ACT 


for any act done by any of them which would have been an act of the firm if done 
before the dissolution, until public notice is given of the dissolution ; 

Provided that the estate of a partner who dies, or who is adjudicated an insol¬ 
vent, or of a partner who, not having been known, to the person dealing with the 
firm to be a partner, retires from the firm, is not liable under this section for acta 
done after the date on which he ceases to be a partner. 

(2) Notices under sub-section (1) may be given by any paitner. 

46. Right of partners to have business wound up after dissolution: On the dis¬ 
solution of a firm every partner or bis representative is entitled, as against all the 
other partners or their representatives, to have the property of the firm applied 
in payment of the debts and liabilities of the firm, and to have the sui-plus distri¬ 
buted among the partners or their representatives according to their rights. 

47. Continuing authority of partners for purposes of winding-up: After the 
dissolution of a firm the authority of each partner to bind the firm, and the other 
mutual rights and obligations of the partners, continue notwithstanding the dissolu¬ 
tion, so far as may be necessary to wind up the affairs of the firm and to complete 
transactions begun but unfinished at the time of the dissolution, but not otherwise ; 

Provided that the firm is in no case bound by the acts of a partner who has been 
adjudicated insolvent; but this proviso does not affect the liability of any person 
who has after the adjudication represented himself or knowingly permitted himself 
to be represented as a partner of the insolvent. 

48. Mode of settlement of accounts between partners: In settling the accounts 
of a film after dissolution, the following rules shall, subject to agreement by the 
partners, be observed : 

(a) Losses, including deficiencies of capital, shall be paid first out of profits, 

next out of capital, and, lastly, if necessary, by the partners indivi¬ 
dually in the proportions in which they were entitled to share profits. 

(b) The assets of the firm, including any sums contributed by the partners 

to make up deficiencies of capital, shall be applied in the following 

manner and order :— 

(i) in paying the debts of the firm to third parties ; 

(ii) in paying to each partner rateably what is due to him from the 

firm for advances as distinguished from capital; 

(hi) in paying to each partner rateably what is due to him on account 
of capital; and 

(iv) the residue, if any, shall be divided among the partners in the 
proportions in which they were entitled to share profits. 

49. Payment of firm debts and of separate debts: Where there are joint debts 
due from the firm, and also sepaj-ate debts due from any partner, the property of the 
firm shall be applied in the first instance in payment of the debts of the firm, and, 
if there is any surplus, then the share of each partner shall be applied in payment 
of his separate debts or paid to him. The separate property of any partner shall 
be applied first in the payment of his separate debts, and the surplus (if any) in 
the payment of the debts of the firm. 

50. Personal profits earned after dissolution: Subject to contract between the 
partners, the provisions of clause (a) of section 16 shall apply to traiusactions by akuy 
surviving partner or by the representatives of a deoeaa^ partner, undertaken 
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after the firm is dissolved on account of the death of a partner and before its affairs 
have been completely wound up : 

Provided that where any partner or his representative has bought the goodwill 
of the firm, nothing in this section shall affect his right to use the firm name. 

51. Return of premium on premature dissolution: Where a partner has 
paid a premium on entering into partnership for a fixed term, and the firm is dissolved 
before the expiration of that term otherwise than by the death of a partner, he shall 
be entitled to repayment of the premium or of such part thereof as may be reasonable, 
regard being had to the terms upon which he became a partner and to the length 
of time during which ho was a partner, unless— 

(a) the dissolution is mainly due to his own misconduct, or 

(b) the dissolution is in pursuance of an agreement containing no provision 

for the return of the premium or any part of it. 

52. Rights where partnership contract is rescinded for fraud or misrepresenta¬ 
tion: Where a contract creating partnership is rescinded on the ground of the ftaud 
or misrepresentation of au}' of the parties thereto, the party entitled to rescind 
is, without prejudice to any other right, entitled— 

(a) to a lion on, or a right of retention of, the surplus of the assets of the firm 
remaining after the debts of the firm have been paid, for any sum paid by him for the 
purchase of a share in the firm and for any capital contributed by him : 

(b) to rank as a creditor of the firm in respect of any payment made by him 

towards the debts of the firm ; and 

(c) to be indemnified by the partner or partners guilty of the fraud or mis¬ 

representation against all the debts of the firm. 

53. Right to restrain from use of firm name or firm property: After a firm 
is dissolved, every partner or liis ropi'esentative may, in the absence of a contract 
between the partners to the contrary, restrain any other partner or liis representa¬ 
tive from carrying on a similar business in the firm name or from using any of the 
property of the firm for his own benefit, until the affairs of the firm have been com¬ 
pletely wound up : 

Pi ovided that where any partner or his representative has bought the goodw 
of the firm, nothing in this section shall affect his right to use the firm name. 

54. Agreements in restraint of trade : Partners may, upon or in anticipation 
of the dissolution of the firm, make an agreement that some or all of them will not 
carry on a business similar to that of the firm within a specified period or within 
specified local limits ; and notwithstanding an;ydihing contained in section 27 of the 
Indian Contract Act, 1872, such agreement shall be valid if the restrictions imposed 
are reasonable. 

55. Sale of goodwill after dissolution: (1) In settling the accounts of a firm 
after dissolution, the goodwill shall, subject to contract betw'een the partners, be 
included in the assets, and it may be sold either separately or along with other pro¬ 
perty of the firm. 

Rights of buyer and seller of goodwill: (2) Where the goodwill of a firm is sold 
after dissolution, a partner may carry on a business competing with that of the buyer 
and he may advertise such business, but, subjeet to agreement between him and the 
buyer, he may not— 

(a) use the firm name, 

(b) represent himself as carrying on the business of the firm, or 
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(c) solicit the custom of persons who were dealing with the firm before its 
dissolution. 

Agreements In restraint ol trade: (3) Any partner may, upon the sale of the 
goodwill of a firm, make an agreement with the buyer that such partner will not 
carry on any business similar to that of the firm within a specified period or within 
specified local limits, and, notwithstanding anything contained in section 27 of the 
Indian Contract Act, 1872, such agreement shall be valid if the restrictions imposed 
are reasonable. 


CHAPTER Vn 

REGISTRATION OF FIRMS. 


56. Power to exempt from application of this Chapter: The State Govern¬ 
ment of any State may, by notification in the Official Gazette, direct that the 
provisions of this Chapter shall not apply to that State or to any part thereof 
specified in the notification. 

57. Appointment of Registrars: (1) The State Government may appoint 
Registrars of Firms for the purposes of this Act, and may define the areas within 
which they shall exercise their powers and perform their duties. 

(2) Every Registrar shall be deemed to be a public servant within the meaning 
of section 21 of the Indian Penal Code. 


58. Application for registration.— (1) The registration of a firm may be effected 
at any time by sending by post or delivering to the Registrar of the area in which 
any place of business of the firm is situated or proposed to be situated, a statement 
in the prescribed form and accompanied by the prescribed fee, stating—(a) the 
firm name, (b) the place or principal j)lace of business of the firm, (c) the names of 
any other places where the firm carries on business, (d) the date when each 
partner joined the firm, (e) the names in full and permanent addresses of the part¬ 
ners, and (f) the duration of the firm. 

The statement shall be signed by all the partners, or by their agents specially 
authorised in this behalf. 


(2) Each person signing the statement shall also verify it in the manner 
prescribed. 


(3) A firm name shall not contain any of the following words, namely :— 
‘‘Crown”, “Emperor”, “Empress”, “Empire”, “Imperial”, “King”, “Queen”, 
“Royal”, or words expressing or implying the sanction, approval or patronage of 
the Crowm or the Central Government or any State Government or the Crown 
Representative except when the State Government signifies its consent to the 
use of such words as part of the firm name by order in writing. 


59. Registration.—When the Registrar is satisfied that the provisions of sec¬ 
tion 58 have been duly complied with, he shall record an entry of the statement in a 
register called the Register of Firms, and shall file the statement. 


60. Recording of alterations in firm name and principal place of business.— 

(1) When an alteration is made in the firm name or in the location of the principal 
place of business of a registered firm, a statement may be sent to the Registrar ac¬ 
companied by the prescribed fee, specifying the alteration, and signed and verified 
in the manner required under section 58. 
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(2) When the Bef^strar is satisfied that the provisions of sub-section (1) have 
been duly complied with, ha shall amend the entry relating to the firm in the Regis¬ 
ter of Firms in accordance with the statement, and shall file it along with the state¬ 
ment relating to the firm filed under section 59. 

61. Koting of closing and opening of branches. —When a registered firm dis¬ 
continues business at any place or begins to carry on business at any place, such 
place not being its place of business, any partner or agent of the firm may send inti¬ 
mation thereof to the Registrar, who |ball make a note of such intimation in the 
entry relating to the firm in the Register of Firms, and shall file the intimation along 
with the statement relating to the firm filed under section 59. 

62. Noting of changes in names and addresses of partners. —^When any partner 
in a registered firm alters his name or permanent address, an intipifi'tion of the 
alteration may be sent by any partner or agent of the firm to the Registrar, who 
shall deal with it in the manner provided in section 61. 

63. Recording of changes in and dissolution of a firm,— (1) When a change 
occurs in the constitution of a registered firm any incoming, continuing or outgoing 
partner, and when a registered firm is dissolved any person who was a partner 
immediately before the dissolution, or the agent of any such partner or person 
specially authorised in this behalf, may give notice to the Registrar of such change 
or dissolution, specifying the date thereof; and the Registrar shall make a record 
of the notice in the entry relating to the firm in the Register of Firms, and shall 
file the notice along with the statement relating to the firm filed under section 59. 

Recording of withdrawal of a minor. —(2) When a minor who has been admitted 
to the benefits of partnership in a firm attains majority and elects to becjome or not 
to become a partner, and the firm is then a registered firm, he, or his agent specially 
authorised in this behalf, may give notice to the Registrar that he has or has not be¬ 
come a partner, and the Registrar shall deal with the notice in the manner provided 
in sub-section (1). 

64. Rectification of mistakes.—(1) The Registrar shall have power at all times 
to rectify any mistake in order to bring the entry in the Register of Firms relating 
to any firm into conformity with the documents relating to that firm filed under this 
Chapter. 

(2) On application made by all the parties who have signed any document 
relating to a firm filed under this Chapter, the Registrar may rectify any mistake in 
such document or in the record or note thereof made in the Register of Firms. 

65. Amendment of Register by order of Court. —A Court deciding any matter 
relating to a registered firm may direct that the Registrar shall make any amend¬ 
ment in the entry in the Register of Firms relating to such firm which is consequ¬ 
ential upon its decision ; and the Registrar shall amend the entry accordingly, 

66. Inspection of Register and filed documents. —(1) The Register of Fiims 

shall be open to inspection by any person on payment of such fee as may be pres¬ 
cribed. ' 

(2) All statements, notices and intimations filed under this Chapter shall be 
open to inspection, subject to such conditions and on, payment of such fee as may be 
prescribed. 

67. Grants of copies. —The Registrar shall on application furnish to any person, 
on payment of such fee as may be prescribed, a copy, certified under his band, of 
any entry or portion thereof in the Register of Firms. 
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68. Rules of evidence. —(1) Any Btatement^ intimation or notice recorded or 
noted in the Register of Firms shall, as against any x>erson by whom or on whoso 
behalf such statement, intimation or notice was signed, be conclusive proof of any 
fact therein stated. 

(2) A certified copy of an entry relating to a firm in the Register of Firms may 
be produced in proof of the fact of the registration of such firm, and of the contents 
of any statement, intimation or notice recorded or noted therein. 

69. Effect of Non-registration.—(1) No suit to enforce a right arising from a, 
contract or conferred by this Act shall be instituted in any Court by or on behalf 
of any person suing as a partner in a firm against the firm or any person alleged to 
be or to have been a partner in the firm unless the firm is registered and the person 
suing is or has been shown in the Register of Firm as a partner in the Firm. 

(2) No suit to enforce a right arising from a contract shall be instituted in any 
Court by or on behalf of a firm against any third party iinlosa the firm is registered 
and the persons suing are or have been shown in the Register of Firms as partners in 

the firm. 

(8) The provision of sub-sections (1) and (2) shall apply also to a claim of set-off 
or other proceedings to enforce a right arising from a contract, but shall not affect:— 

/a) the enforcement of an 3 ’ right to sue for the dissolution of a firm or for 
accounts of a dissolved firm, or any right or power to realise the pro¬ 
perty of a dissolved firm, or 

(b) the powers of an official assignee, receiver or Court under the Presidency 
towns Insolvency Act, 1909, or the Provincial Insolvency Act, 1920, to 
realise the property of an insolvent partner. 

(4) This section shall not apply— 

(a) to firms or partners in firms which have no place of business in India, 

or whose places of business in India are situated in areas to which, by 
notification under section 56, this Chapter does not apply, 

or 

(b) to any suit or claim of set-off not exceeding one hundred rupees in value 

which, in the Presidency-towns, is not of a kind specified in section 19 
of the Presidency Small Cause Courts Act, 1882, or, outside the Presi¬ 
dency-towns, is not of a kind specified in the Second Schedule to the 
Provincial Small Cause Courts Act, 1887, or to any proceeding in exe¬ 
cution, or other proceeding incidental to or arising from any such suit 
or claim. 

70. Penalty for furnishing false particulars. —Any person who signs any state¬ 
ment, amending statement, notice or intimation under this Chapter containing any 
particular which he knows to be false or does not believe to bo true, or containing 
particulars which he knows to be incomplete or does not believe to be complete 
shall be punishable with imprisonment which may extend to three months, or with 
fine, or with both. 

71. Power to make rules. —(1) The State Government may make rules 
prescribing the fees which shall accompanj^ documents sent to the Registrar of Firms, 
or which shall be payable for the inspection of doouments in the custody of the 
Registrar of Firms or for copies from the Register of Firms : Provided that such 
fees shall not exceed the maximum fees specified in Schedule I. 
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(2) The State Government may also make rules (a) prescribing the form 
of statement submitted under section 58, and of the verification thereof; (b) re¬ 
quiring statements, intimations and notice under sections 60, 61, 62 and 63 to be 
in prescribed form, prescribing the form thereof; (c) prescribing the form of the 
Register of Firms, and the mode in which entries relating to firms are to be made 
therein, and the mode in which such entries are to be amended or notes made therein ; 

(d) regulating the procedure of the Registrar when disputes arise; (e) regulating the 
filing of documents received by the Registrar ; (f) prescribing conditions for the 
inspection of original documents ; (g) regulating the grant of copies ; (h) regulating 
the elimination of registers and documents; (i) providing for the maintenance 
and form of an Index to the Register of Firms ; and (j) generally, to carry out the 
purposes of this Chapter. 

(3) All rules made under this section shall be subject to the condition of 
previous publication. 


CHAPTER VIII. 

SUPPLEMENTAL. 

72. Mode of giving public notice. —A public notice under this Act is given— 

(a) where it relates to the retirement or expulsion of a partner from a regis¬ 

tered firm, or to the dissolution of a registered firm, or to the election 
to become or not to become a partner in a registered firm by a person 
attaining majority who was admitted as a minor to the benefits of 
partnership, by notice to the Registrar of Firms under section 63, 
and by pubU<?ation in the local official Gazette and in at least one 
vernacular newspaper circulating in the district whore the firm to which 
it relates has its place or principal place of business, and 

(b) in any other case, by publication in. the local official Gazette and in at 

least one vernacular newspaper circulating in the district where the 
firm to which it relates has its place or principal place of business. 

73. * Repeals.—The enactments mentioned in Schedule II are hereby repealed 
to the extent specified in the fourth column thereof. 

74. Savings.—Nothing in this Act or any repeal affected thereby shall affect 
or be deemed to affect— 


(a) any right, title, interest, obligation or liability already acquired, accrued 

or incurred before the commencement of this Act, or 

(b) any legal proceeding or remedy in respect of any such right, title, interest, 

obligation m liability, or anything done or suffered before the com- 
niencoment of this Act, or 

(c) anything done or suffered before the commencement of this Act, or 

(d) any enactment relating to partnershij) not expressly repealed by this 

Act, or 

(e) any rule of insolvency relating to partnership, or 

(f) any rule of law not inconsistent with this Act. 


* Repealed by Act No, 1 of 1938. 
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SCHEDULE I. 

MAXIMUM FEES. 


(See Sub-section (1) of section 71). 


Document or act in respect of which 
the fee is payable 

Maximum Fees 

Statement under section 58 .. 

Three rupees. 

Statement under section 60 .. 

One rupee. 

Intimation under section 61.. 

One rupee. 

Intimation under section 62 .. 

One rupee. 

Notice under section 63 

One rupee. 

Application under section 64 .. 

One rupee. 

Inspection of the Register of Firms under sub¬ 
section (1) of section 66. 

Eight annas for inspecting one volume 
of the Register. 

Inspection of documents relating to a firm 
under sub-section (2) of section 66. 

Eight annas for the inspection of all 
documents relating to one firm. 

Copies from the Register of Firms. 

Four annas for each hundred words 
or part thereof. 

SCHEDULE II. * 

ENACTMENTS REPEALED. 

(See section 73). 


Year No. Short title Extent of Repeal 

12 3 4 


IX The Indian Contract Act, Exceptions 2 and 3 to sec- 
1872. tion 27. 

The whole of Chapter XI. 

Burma The Burma Registration of The whole. 

Act Business Names Act, 

VIII 1920. 


1872 


1920 


Bepealed by Act 1 of 1938. 






THE 

NEGOTIABLE INSTRUMENTS ACT 

(ACT No. XXVI ol 1881). 

An Act to define and amend the law relating to Promissory Notes, Bills 
of Exchange and Cheques. 

Preamble. —^Whereas it is expedient to define and amend the law relating to 
promissory notes, bills of exchange and cheques; it is hereby enacted as follows ;— 

CHAPTER I. 

PRELIMINARY. 

1. Short title. —This Act may be called the Negotiable Instruments Act, 
1881 ; 

Local extent, saving of usages relating to hundis, etc. Commencement.— It 

extends to the whole of India except the State of Jammu and Kashmir ; but 
nothing herein contained affects the Indian Paper Currency Act, 1871, section 
21, or affects any local usage relating to any instrument in an oriental language : 
Provided that such usages may be excluded by any words in the body of the 
instrument which indicate an intention that the legal relations of the parties there* 
to shall be governed by this Act; and it shall come into force on the first day of 
March, 1882. 

2. [Repeal of enactments.] Repealed by the Repealing and Amending Act, 
1891 (Xn of 1891). 

3. Interpretation clause. —In this Act “banker” includes also persons or a 
corporation or company acting as bankers ; and “notary public” includes also any 
person appointed by the Central Government to perform the functions of a notary 
public under this Act. 


CHAPTER II. 

OF NOTES, BILLS AND CHEQUES. 

4. “Promissory note.” —A “promissory note” is an instrument in writing (not 
being a bank-note or a currency-note) containing an unconditional undertaking 
signed by the maker, to pay a certain sum of money only to, or to the order of, a 
certain person. 


Illustbations. 

A L'igns instruments in the following terms : 

(a) “I promise to pay B or order Rs. 500.” 

(b) “I acknowledge myself to be indebted to B in Rs. 1,000, to be paid on de* 
mand, for value receiv^.” 

(c) “Mr. B. I. 0. U. Rs. 1,000.” 

(d) “I promise to pay B Rs. 500 and all other sums which shall be due to him.”' 
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(e) “I promise to pay B Rs. 500, first deducting thereout any money which he 
may owe me.’’ 

(f) ‘ ‘I promise to pay B Rs. 500 seven days after my marriage with C. ” 

(g) “I promise to pay B Rs. 600 on D’e death, provided D leaves me enough to 
pay that sum.” 

(h) “I promise to pay B Rs. 500 and to deliver to him my black horse on 1st 
January, next.”. 

The instruments respectively marked (a) and (b) are promissory notes. The 
instruments respectively marked (c), (d), (e), (f), (g) and (h) are not promissory 
notes. 


5. “Bill of exchange.” —A “bill of exchange” is an instrument in writing 
eontaining an unconditional order, signed by the maker, directing a certain person 
to pay a certain sum of money only to, or to the order of, a certain person [or to the 
bearer of the instrument—if not payable on demand.] 

A promise or order to pay is not “conditional”, within the meaning of this 
section and section 4, by reason of the time for payment of the amount or any in¬ 
stalment thereof being expressed to be on the lapse of a certain period after the 
occurrence of a specified event which, according to the ordinary expectation of man¬ 
kind, is certain to happen, although the time of its happening may be uncertain. 

The sum payable may be “certain”, within the meaning of this section and sec¬ 
tion 4, although it includes future interest or is payable at an indicated rate of 
exchange, or is according to the course of exchange, and although the instrument 
provides that, on default of payment of an instalment, the balance unpaid shall 
become due. 

The person to whom it is clear that the direction is given or that payment is 
to be made may be a “certain person,” within the meaning of this section and sec¬ 
tion 4, although he is mis-named or designated by description only. 

6. “Cheque.^’ —A “cheque” is a bill of exchange drawn on a specifhd banker 
and not expressed to be payable otherwise than on demand. 

7. “Drawer.” “Drawee.” —The maker of a bill of exchange or cheque is 
called the “drawer” ; the person thereby directed to pay is called “the di'awce”. 

“Drawee in case of need.” —When in the bill or in any indorsement thereon the 
name of any person is given in addition to the drawee to be resorted to in case of 
need, such person is called a “drawee in case of need”. 

“Acceptor.” —After the drawee of a bill has signed his assent upon the bill, 
or, if there are more parts thereof than one, upon one of such parts, and delivered 
the same or given notice of such signing to the holder or to some j^erson on his behalf, 
he is called the “acceptor”. 

“Acceptor for honour.” —When a bill of exchange has been noted or protested 
for non-acceptance or for better security and any person accepts it ‘supra protest’ 
for honour of the drawer or of any one of the indorsers, such person is called an 
“acceptor for honour”. 

“Payee.” —The person named in the instrument, to whom or to whose, ?rder 
the money is by the instrument directed to be paid, is called the “payee”. 
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8. ‘‘Holder.’*—The “holder” of a proinisBory note, bill of exchange or cheque 
means any person entitled in his o^vn name to the pos^ssion thereof and to receive 
or recover the amount due thereon from the parties thereto. 

Where the note, bill or cheque is lost or destroyed, its holder is the person so 
entitled at the time of such loss or destruction, 

9. “Holder in due course.** —“Holder in due course” means any person who 
for consideration became the possessor of a promissory note, bill of exchange or 
cheque if payable to bearer, 

or the payee or endorsee thereof, if payable to order, before the amount men¬ 
tioned in it became payable, and without having sufficient cause to believe that any 
defect existed in the title of the person from whom he derived his title. 

10. “Payment in due course.” —“Payment in due course” means payment 
in accordance with tiio apparent tenor of the instrument in good faith and without 
negligence to au}* person in possession thereof under oircinnstanoes which do not 
afford a reasonable ground for believing that he is not entitled to receive payment 
of Lho amount therein mentioned. 

11. “Inland instrument.”—A promissory note, bill of exchange or cheque 
drawn or made in India, and made payable in, or drawn upon any person resident 
in India, shall be deemed to be an inland instniment. 

12. “Foreign instrument.** —Any such instrument not so drawm, made or 
made payable shall be deemed to be a foreign instrument. 

13. “Negotiable instrument.” —(1) A ‘negotiable instrument’ means a pro- 
inissojy note, bill of exchange or cheque payable either to order or to bearer.* 

Explanation I.—A promissory note, bill of frxchange or cheque is payable to 
order which is expre ssed to be so payable or w-liich is expressed to be payable to a 
paT‘ticiilar person, and does not coiitaiii w^ords jmihibiting transfer or indicating an 
intention that it shall not be transferable. 

Explanation II.—A iiromissory note,* bill of exchange* or cheque is payable 
to bearer* which is expressed to be so payable or on which the only or last indorse¬ 
ment is an indorsement in blank. 

Explanation III.—tVhere a promissory note, bill of exchange or cheque, either 
originally or by indorsement, is expressed to be payable to the order of a specified 
person, and not to him or his order, it is nevertlicless payable lo him or his order at 
his option. 

(2) A negotiable instrument may be made payable to tivo or more payoos 
jointly, or it ma}^ be made payable in the alternative to one of two, or one or some of 
several payees. 

14. Negotiation. —When a promissory note, bill of exchange or cheque is 
transferred to any person, so as to constitute that person the holder thereof, the 
instrument is said to be negotiated. 

15. Indorsement. —Whoii the maker or holder of a negotiable instrument 
signs the same, otherwise than as such maker, for the purpose of negotiation, on the 
back or face thereof or on a slip of paper annexed thereto, or so sigas for the same 
purpose a stamped paper intended to be completed as a negotiable instrument, he 
is said to indorse tlie same, and is called the “indorser”. 

* Undor the Reserve Bank of India Act, a promissory note cannot bo mado payable to 
bearer ; a bill to bearer only if not payable on demand. 
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16. Indorsement “In blank’* and “in full”. —(1) If the indorser signs his name^ 
only, the indorsement is said to be “in blank’* and if he adds a dhection to pay the- 
amount mentioned in the instrument to, or to the order of, a specified person, th& 
indorsement is said to be “in full”; and the person so specified is called the “in¬ 
dorsee’* of the instrument. 

(2) The provisions of this Act relating to a payee shall apply with the neces¬ 
sary modifications to an indorsee. 

17. Ambiguous instruments. —Where an instrument may be construed either 
as a promissory note or bill of exchange, the holder may at his election treat it as 
either, and the instrument shall be thenceforward treated accordingly. 

18. Where amount is stated differently in figures and words. —If the amount 
undertaken or ordered to be paid is stated differently in figures and in words, the 
amount stated in words shall be the amount undertaken or ordered to be paid. 

19. Instruments payable on demand. —A promissory note or bill of exchange, 
in which no time for payment is specified, and a cheque, are payable on demand. 

20. Inchoate stamped instruments. —When one person signs and delivers to 
another a paper stamped in accordance with the law relating to negotiable instru¬ 
ments then in force in India, and either wholly blank or having written thereon 
an incomplete negotiable instrument, he thereby gives prima facie authority to the 
holder thereof to make or complete, as the case may be, upon it a negotiable instru¬ 
ment, for any amount specified therein and not exceeding the amount covered by 
the stamp. The person so signing shall be liable upon such instrument, in the 
capacity in which he signed the same, to any holder in due course for such amount: 
Provide that no person other than a holder in due course shall recover from the 
person delivering the instrument anything in excess of the amount intended by him 
to be paid thereunder. 

21. “At sight.” “On presentment.” “After sight.” —In a promissory note 
or bill of exchange the expressions “at sight” and “on presentment” moan on de¬ 
mand. The expression “after sight” means, in a promissory note, after presentment 
for sight, and, in a bill of exchange, after acceptance, or noting for non-acceptance, 
or protest for non-acceptance. 

22. “Maturity.” —The maturity of a promissory note or bill of exchange is 
the date at which it falls due. 

Days of grace.—Every promissory note or bill of exchange which is not expressed 
to be payable on demand, at sight or on presentment, is at maturity on the third 
day after the day on which it is expressed to be payable. 

23. Calculating maturity of bill or note payable so many months after date or 
sight. —In calculating the date at which a promissory note or bill of exchange, made 
payable a stated number of months after date or after sight, or after a certain event, 
is at maturity, the period stated shall be held to terminate on the day of the month 
which corresponds with the day on which the instrument is dated, or presented for 
acceptance or sight, or noted for non-acceptance, or protested for non-acceptance, 
or the event happens, or, where the instrument is a bill of exchange made payable 
a stated number of months after sight and has been accepted for honour, with the 
day on which it was so accepted. If the month in which the period would terminate 
hf».B no corresponding day, the period shall beheld to terminate on the last day of such 
month. 
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Illustrations. 

(a) A negotiable instrument, dated 29th January, 1878, is made payable at one 
month after date. The instrument is at maturity on the third day after the 23th 
February, 1878. 

(b) A negotiable instrument, dated 30th August, 1878, is made payable three 
months after date. The instrument is at maturity on the 3rd December, 1878. 

—(c) A promissory note or bill of exchange, da ted 31st August, 1878,is made pay¬ 
able three months after date. The instrument is at maturity on the lird December, 
1878. 


24. Calculating maturity of hill or note payable so many days after date or 
sight, —In calculating the date at which a promissory note or bill of exchange made 
payable a certain number of days after date or after sight or after a certain event 
is at maturity, the day of the date, or of presentment for acceptance or sight, or of 
protest for non-acceptance, or on which the event happens, shall bo excluded. 

25. When day of maturity is a holiday. —When the day on which a promissory 
note or bill of exchange is at maturity is a public holiday, the instrument shall be 
deemed to be duo on the next preceduig business day. 

Explanation. —The expression ‘‘public holiday'’ includes Sundays, New Year’s 
day, Christmas Day : if either of .such days falls on Sunday, the next following Mon¬ 
day ; Good Fridtiy; and any other day declared by the State Government, by 
notification in the Official Gazette, to be a public holiday. 

CHAPTER III. 

PARTIES TO NOTES, BILLS AND CHEQUES. 

26. Capacity to make, &c., promissory notes, &c.—Every person capable 
of contracting, according to the law to which he is subject, may bind himself and 
be bound by the making, drawing, acceptance, indorsement, delivery and negotiation 
of a promissory note, bill of exchange or cheque. 

Minor. —A minor may di’aw, indorse, deliver and negotiate such instrument so 
as to bind all parties except himself. 

Nothing herein contained shall be deemed to empower a corporation to make, 
indorse or accept such instruments except in cases in which, under the law for the 
time being in force, they are so empowered. 

27. Agency. —Every person capable of binding himself or of being bound, as 
mentioned in section 26, may so bind himself or be bound by a duly authorized 
agent acting in his name. 

A general authority to transact busmess and to receive and discharge debts 
does liot confer upon an agent the power of accepting or indorsing bills of exchange 
so as to bind his principal. 

An authority to draw bills of exchange does not of it>self import an authority tp 
indorse. 

28. Liability of agent signing.—An agent who signs his name to a promissory 
note, bill of exchange or cheque without indicating thereon that ho signs as agent, 
or that he does not intend thereby to incur personal responsibility, is liable personally 
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on the instrument, except to those who induced him to sign upon the belief that the 
principal only would be held liable. 

29. Liability of legal representative signing. —A legal representative of a de¬ 
ceased person who signs his name to a promissory note, bill of exchange or cheque 
is liable personally thereon unless he expressly limits his liability to the extent of the 
assets received by him as such. 

30. Liability of drawer. —The drawer of a bill of exchange or cheque is bound, 
in case of dishonour by the drawee or acceptor thereof, to compensate the holder, 
provided due notice of dishonour has been given to, or received by, the drawer as 
hereinafter provided. 

31. Liability of drawee of cheque. —The drawee of a cheque having sufficient 
funds of the drawer, in his hands, proxierl 3 ^ applicable to the payment of such cheque 
must pay the cheque when duly required so to do, and, in default of such payinent, 
must compensate the drawer for any loss or damage caused by such default. 

32. Liability of maker of note and acceptor of bill. —In the absence of a con¬ 
tract to the contrary, the maker of a promissory note and tlie acceptor before maturity 
of a bill of exchange are bound to pay the amount thereof at maturity according 
to the apparent tenor of the note or acceptance respectively, and the acceptor of 
the bill of exchange at or after maturity is bound to pay the amount tlioreof to the 
holder on demand. 

In default of such payment as aforesaid, such maker or acceptor is bound to 
compensate any party to the note or bill for any loss or damage sustained by him 
and caused by such default. 

33. Only drawee can be acceptor except in need or for honour. —No person 
accept the drawee of a bill of exchange, or all or some of several drawees, or a person 
named therein as a drawee in case of need, or an acceptor for honour, can bind himself 
by an acceptance. 

34. Acceptance by several drawees not partners.— Where there nre several 
drawees of a bill of exchange who are not partners, each of them can acce])t it for 
himself, but none of them can accept it for another without his authority. 

35. Liability of indorser. —In the absence of a contract to the c*ontrai y. wlioever 
indorses and delivers a negotiable instrument before maturity, witliout, in such 
indorsement, expressly excluding or making conditional his own liability, is bound 
thereby to every subsequent holder, in case of dishonour by the drawee, acceptor 
or m?«koT' to compensate such holder for any loss or damage caused to him by such 
dishonour, provided due notice of dishonour has been given to, or received such 
indorser as hereinafter provided. 

Every indorser after dishonour is liable as upon an instrument payable on 
demand. 


36. Liability of prior parties to holder in due course— Every prior party to a 
nog Jtiable iustnimont is liable thereon to a holder in due course until the instrument 
is duly satisfied. 

37. Maker, drawer and acceptor principals.— The maker of a promissory 
note or cheque, the drawer of a bill of exchange until acceptance, and the acceptor 
are, in the absence of a contract to the contrary, respectively liable thereon as 
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principal debtors, and the other parties thereto are liable thereon as sureties for the 
maker, drawer or acceptor, as the case may be. 

38. Prior party a principal in respect of each subsequent party.— As between 
the parties so liable as sureties, each prior party is, in the absence of a contract to 
the contrary, also liable thereon as a principal debtor in respect of each subsequent 
party. 


Illustkation. 

A draws a bill payable to his own order on B, who accepts. A afterwards 
indorses the bill to C, C to D, and D to E. As between E and B, B is the principal 
debtor, and A, C and D are his sureties. As between E and A, A is the principal 
debtor, and C and D are his sureties. As between E and C, C is the principal debtor 
and D is his surety. 

39. Suretyship. —When the holder of an accepted bill of exchange enters into 
any contract with the acceptor which, under section 134 or 135 of the Indian Contract 
Act, 1872, would discharge the other parties, the holder may expressly reserve his 
right to charge the other parties, and in such case they are not discharged. 

40. Discharge of indorser’s liability. —When the holder of a negotiable instru¬ 
ment, without the consent of the indorsor, destroys or impairs the indorser’s remedy 
against a prior party, the iijdorser is discharged from liability to the holder to the 
same extent as if the instrument had been paid at maturity. 

Illustration. 

A is the holder of a bill of exchange made payable to the order of B, which con¬ 
tains the following indorsements in blank :— 

First indorsement, “B.” 

Hecond indorsement, “Peter Williams.” 

Third indorsement, “Wright & Co.” 

Fourth indorsement, “John Rozario.” 

This bill A puts in suit against John Rozario and strikes out, without John 
Rozario’s consent, the indor.semeiits by Peter Williams and Wright & Co. A is not 
entitled to recover anything from John Rozario, 

41. Acceptor bound although indorsement forged. —An acceptor of a bill of 
exchange already indorsed is not relieved from liability reason that such indorse¬ 
ment is forged, if he knew or had reason to believe the indorsement to be forged when 
he accepted the bill. 

42. Acceptance of bill drawn In fictitious name. —An acceptor of a bill of ex¬ 
change drawn in a fictitious name and payable to the drawer’s order is not, by reason 
that such name is fictitious, relieved from liability to any holder in due course claim¬ 
ing under an indorsement by the same hand as the drawer’s signature, and purporting 
to be made by the drawer. 

43. Negotiable instrument made, etc., without consideration. —A negotiable 
instrument made, drawn, accepted, indorsed or transferred without consideration, 
or for a consideratic n which fails, creates no obligation of payment between the 
parties to the transa®tion. But if any such party has transferred the instrument 
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with or without indorsement to a holder for consideration, such holder, and every 
subsequent holder deriving title from him, may recover the amount due on such 
instrument from the transferor for consideration, or any prior party thereto. 

Exception I.—No party for whose accommodation a negotiable instrument has 
been made, drawn, accepted or indorsed can, if he had paid the amount thereof 
recover thereon such amount from any person who became a party to such instrument 
for his accommodation. 

Exception IT.—No party to the instrument who has induced any other party to 
make, draw, accept, indorse or transfer the same to him for a consideration which 
he has failed to pay or perform in full shall recover tlieroon an amount exceeding the 
value of the consideration (if any) which he has actuallj^ paid or performed. 

44. Partial absence or failure of money-consideration : When the considera¬ 
tion for which a person signed a promissory note, bill of exchange or cheque con¬ 
sisted of money, and was originally absent in part or has subsequently failed in part, 
the sum which a holder standing in immediate relation with such signer is entitled to 
receive from him is proportionately reduced. 

Explanation. —The drawer of a bill of exchange stands in immediate relation 
with the acceptor. The. maker of a promissory note, bill of exchange or cheque 
stands in immediate relation with the payee and the indorser with the indorsee. 
Other signers may by agreement stand in immediate relation with a holder. 

Illustration 

A draws a bill on B for Rs. 500 payable to the order of A. B accepts the bill, 
but subsequently dishonours it by non-payment. A sues B on the bill. B proves 
that it was accepted for value as to Rs. 400, and as an accommodation to the plaintiff 
as to the residue. A can only recover Rs. 400. 

45. Partial failure of consideration not consisting of money : Where a part 
of the consideration for which a person signed a promissory note, bill of exchange or 
cheque, though not consisting of money, is ascertainable in money without colla¬ 
teral enquiry, and there has been a failure of that part, the sum which a holdt^r stand¬ 
ing in immediate relation with such signer is entitled to receive from him is propor¬ 
tionally reduced. 

45A. Holder’s right to duplicate of lost bill. —Where a bill of exchange has been 
lost before it is over-due, the person who was the holder of it may apply to the drawer 
to give him another bill of the same tenor, giving security to the drawer, if required, 
to indemnify him against all persons whatever in case the bill alleged to have been 
lost shall be found again. 

If the drawer on request as aforesaid refuses to give such duplicate bill, he may 
be compelled to do so, 


CHAPTER IV 
OF NEGOTIATION. 

46. Delivery. —The making, acceptance or indorsement of a promissory note, 
bill of exchange or cheque is completed by delivery, actual or constructive. 

As between parties standing in immediate relation delivery to be effectual 
must be made by the party making, accepting or indorsing the instrument, or by Sr 
person authorized by him in that behalf. 
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As between such parties and any holder of the instrument other than a holder 
m duo comse, it may be shown that the instrument was delivered conditionally or 
for a special purpose only, and not for the purpose of transferring absolutely the 
property therein. 

A promissory note, bill of exchange or cheque payable to bearer is negotiable 
by the delivery thereof. 

A promissory note, bill of exchange or cheque payable to order is negotiable 
by the holder by indorsement and delivery thereof. 

47. Negotiation by ielivery. —Subject to the provisions of section 68, a promis¬ 
sory note, bill of exchange or cheque payable to bearer is negotiable by delivery 
thereof. 

Exception. A promissory note, bill of exchange or cheque delivered on condi¬ 
tion that it is not to take effect except in a certain event is not negotiable (except 
in the hands of a holder for value without notice of the condition) unless such event 
happens. 

Illustrations 

^ (a) A, the holder of a negotiable instrument payable to bearer, delivers it to 
B s agent to keep for B. The instrument has been negotiated. 

^ holder of a negotiable instrument payable to bearer, which is in the 

hands of A s banker, who is at the time the banker of B, directs the banker to trans¬ 
fer the instrument to B's credit in the banker’s account with B. The banker does 
80, and accordingly now possesses the instrument as B’s agent. The instrument 
has been negotiated, and B has become tho holder of it. 


48. Negotiation by indorsement : Subject to the provisions of Section 58, 
a promissory note, bill of exchange or cheque payable to order, is negotiable by the 
holder by indorsement and delivery thereof. 

49. Conversion of indorsement in blank into indorsement in full : The holder 
of a negotiable instrument indorsed in blank may, without signing bis own name, 
by writing above the indorser’s signature a direction to pay to any other person as 
indorsee, convert the indorsement in blank into an indorsement in full; and the 
holder does not hereby incur the responsibility of an indorser. 

50. Effect of indorsement : The indorsement of a negotiable instrument fol- 
Ic^ed by the deliver}^ transfers to the indorsee the property therein with the right 
of further negotiation ; but the indorsement may, by express words, restrict or 
exclude such right, or may merely constitute the indorsee an agent to indorse the 
instrument, or to receive its contents for the indorser or for some other specified 
person. 


Illustrations 

B signs the following indorsements on different negotiable instruments payable 
to bearer :— 

(a) “Pay the contents to C only”. 

(b) “Pay C for my use”. 

(c) “Pay C or order for the account of B”, 

(d) ‘The within must be credited to C”. 
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These indorsements exclude the right of further negotiation by C. 

(e) “PayC”. 

(f) “Pay C value in account with the Oriental Bank*’. 

(g) “Pay the contents to C, being part of the consideration in a certain deed of 
assignment executed by C to the indorser and others”. 

These indorsements do not exclude the right of further negotiation by C. 

51. Who may negotiate : Every sole maker, drawer, payee or indorsee or all 
of several joint makers, drawers, payees, indorsees, of a negotiable instrument may, 
if the negotiability of such instrument has not been restricted or excluded as men¬ 
tioned in section 50, indorse and negotiate the same. 

Explanation. —Nothing in this section enables a maker or drawer to indorse 
or negotiate an instrument, unless he is in lawful jiossession or is holder thereof; or 
enables a payee or indorsee to indorse or negotiate an instrument, unless he is holder 
thereof. 

Illusteation 

A bill is drawn payable to A or order. A indorses it to 1> the indorsement not 
containing the words “or order” or any equivalent words. B may negotiate the 
instrument. 

52. Indorser who excludes his own liability or makes it conditional ; The 

indorser of a negotiable instrument may, by express words in the indorsement, 
exclude his own liability thereon, or make such liability or the right of the indorsee 
to receive the amount due thereon depend upon the happening of a specified event, 
although such event may never happen. 

Where an indorser so excludes his liability and afterwards becomes the holder 
of the instrument, all intermediate indorsers are liable to him. 

Illusteation.s 

(a) The indorser of a negotiable instrument signs his name adding the words— 

“Without recourse”. 

Upon this indorsement he incurs no liability- 

(b) A is the payee and holder of a negotiable iastrument. Excluding personal 
liability by an indorsement “without recourse”, he transfers the instrument to B, and 
B indorses it to C, who indorses it to A. A is not only reinstated in his former rights, 
but has the rights of an indorsee against B and C. 

53. Holder deriving title from holder in due course : A holder of a negotiable 
instrument v'^ho derives title from a holder in due course has the rights thereon of that 
holder in due course. 

54. Instrument indorsed in blank : Subject to the provisons hereinafter con¬ 
tained as to crossed cheques, a negotiable instrument indorsed in blank is payable 
to the bearer thereof even although orginally payable to order. 

55. Conversion of indorsement in blank into indorsement in full : If a nego¬ 
tiable inatrumout after having been indorsed in blank is indorsed in fall, the amount 
of it cannot be claimed from the indorser in full, except by the person to whom 
it has been indorsed in full, or by one who derives title through such person. 



THE NEGOTIABLE INSTEUMENTS ACT 


IxxsiE 


56. Indorsement for part of sum due : No writing on a negotiable instrument 
is valid for the purpose of negotiation if such writing purports to transfer only a 
part of the amount appearing to be due on the instrument; but, where such amount 
has been pai tly paid, a note to that effect may be indorsed on the instrument, which 
may then be negotiated for the balance. 

57. Legal representative cannot by delivery only negotiate instrument indorsed 
by deceased ; The legal representative of a deceased person cannot negotiate by 
delivery only a promissory note, bill of exchange or cheque payable to order and 
indorsed by the deceased but not delivered. 

58. Instrument obtained by unlawful means or for unlawful consideration : 

When a negotiable instrument has been lost or has been obtained from any maker, 
acceptor or holder thereof by means of an offence or fraud, or for an unlawful consi¬ 
deration, no possessor or indorsee who claims through the person who found or so 
obtained the instrument is entitled to receive the amount due thereon from such 
maker, acceptor or holder, or from any party, prior to such holder, unless such pos¬ 
sessor or indorsee is, or some person through whom he claims, was a holder thereof 
in due course. 

59. Instrument acquired after dishonour or when overdue : The holder of a 

negotiable instrument, who has acquired it after dishonour, whether by non-accep¬ 
tance or non-payment, with notice thereof, or after maturity, has only, as against 
the other parties, the rights thereon of his transferor : 

Accommodation note or bill : Provided that any person who, in good faith 
and for consideration, becomes the holder after maturity, of a promissory note or 
bill of exchange made, drawn or accepted without consideration, for tho purpose of 
enabling some party thereto to raise money thereon, may recover the amount of 
the note or bill from any prior party. 

Illustration 

The acceptor of a bill of exchange, when ho accepted it, deposited with the 
drawer certain goods as a collateral security for the payment of the bill, with power 
to the drawer to sell the goods and apply the proceeds in discharge of the bill if it 
were not paid at maturity. The bill not having been paid at maturity, the drawer 
sold tho goods and retained the proceeds but indorsed the bill to A. A’s title is 
subject to the same objection as the drawer's title. 

60. Instrument negotiable till payment or satisfaction : A negotiable instru¬ 
ment may be negotiated (except by tho maker, drawee or acceptor after maturity) 
until payment or satisfaction thereof by the maker, drawee or acceptor at or after 
maturity, but not after such payment or satisfaction. 

CHAPTER V 

OF PRESENTMENT 

61. Presentment for acceptance : A bill of exchange payable after sight must, 
if no time or place is specified therein for presentment, be presented to the drawee 
thereof for acceptance, if he can, after reasonable search, be found, by a person 
entitled to demand acceptance, within a reasonable time after it is drawn, and in 
business hours on a business day. In default of such presentment, no party thereto 
is liable thereon to the person making such default. 

If the drawee cannot, after reasonable search, be found, the bill is dishonoured. 



1x1 


THE NEGOTIABLE INSTRUMENTS ACT 


If the bill is directed to the drawee at a particular place, it must be presented 
at that place ; and, if at the due date for presentment he cannot, after reasonable 
search, be found there, the bill is dishonoured. 

Where authorised by agreement or usage, a presentment through the post 
oflSce by means of a registered letter is sufficient. 

62. Presentment of promissory note for sight: A promissory note, payable at a 
certain period after sight, must be presented to the maker thereof for sight (if he can, 
after reasonable search, bo found) by a person entitled to demand payment, within 
a reasonable time after it is made and in business hours on a business day. In de¬ 
fault of such presentment, no party thereto is liable thereon to the person making 
such default. 

63. Drawee’s time for deliberation : The holder must, if so required by the 
drawee of a bill of exchange presented to him for acceptance, allow the drawee forty- 
eight hours (exclusive of public holidays) to consider whether he will accept it. 

64. Presentment for payment : Promissory notes, bills of exchange and 
cheques must be presented for pa 3 nnent to the maker, acceptor or drawee thereof 
respectively, by or on behalf of the holder as heroinaiter provided. In default 
of such presentment, the other parties thereto are not liable thereon to such holder. 

Where authorized by agreement or usage, a presentment through the post 
office by means of a registered letter is sufficient. 

Exception. —Where a promissory note is payable on demand and is not payable 
at a specified place, no presentment is necessary in order to charge the makei* thereof. 

65. Hours for presentment : Presentment for payment must be made during 
the usual hours of business, and, if at a banker's, within banking hours. 

66. Presentment for payment of instrument payable after date or sight : A 

promissory note or bill of exchange made jjayablo at a specified period after date 
or sight thereon; must be presented for payment at maturity. 

67. Presentment for payment of promissory note payable by instalments : A 

promissory note payable by instalments must be presented for payment on the 
third day afier the date fixed for payment of each instalment; and non-payment 
on such presentment has the same effect as non-payment of a note at maturity, 

68. Presentment for payment of instrument payable at specified place and not 
elsewhere. —A promissory note, bill of exchange or cheque made, drawn or accepted 
payable at a specified place and not elsewhere must, in order to charge any party 
thereto, be presented for payment at that place. 

69. Instrument payable at specified place. —A promissory note or bill of ex¬ 
change, made, drawn or accepted payable at a specified place must, in order to 
charge the maker or drawer thereof, be presented for payment at that place. 

70. Presentment where no exclusive place specified. —A promissory note or 
bill of exchange not made payable as mentioned in sections 68 and 69, must be 
presented for payment at the place of business (if any), or at the usual residenoe, 
of the maker, drawee or acceptor thereof, as the case may be. 

71. Presentment when maker, &c., has no known place of business or resi¬ 
dence. —If the maker, drawee or acceptor of a negotiable instrument has no known 
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place of business or fixed residence, and no place is specified in the instrument for 
presentment for acceptance or payment, such presentment may be made te him in 
person wherever he can be found. 

72. Presentment of cheque to charge drawer. —Subject to the provisions of 
section 84, a cheque must, in order to charge the drawer, be presented at the bank 
upon which it is drawn before the relation between the drawer and his banker has 
been altered to the prejudice of the drawer. 

73. Presentment of cheque to charge any other person. —A cheque must, in 
order to charge any person except the drawer, be presented within a reasonable time 
•after delivery thereof by such person. 

74. Presentment of instrument payable on demand. —Subject to the provisions 
of section 31, a negotiable instrument payable on demand must be presented for 
I)a 3 aiient within a reasonable time after it is received by the holder. 

75. Presentment by or to agents representative of deceased, or assignee of in¬ 
solvent. —Presentment for acceptance or payment may be made to the duly au¬ 
thorized agent of the drawee, maker or acceptor, as the case may be, or, where the 
drawee, maker or acceptor has died, to his legal representative, or, where he has been 
declared an insolvent, to his assignee. 

75A, Excuse for delay in presentment for acceptance or payment. —Delay in 

presentment for acceptance or pa^nneiit is excused if the delaj^ is caused by cir¬ 
cumstances beyond the control of the holder, and not imputable to his default, mis¬ 
conduct or negligence. When the cause of delay ceases to operate, presentment 
must be within a reasonable time. 

76. When presentment unnecessary. —No presentment for payment is neces¬ 
sary, and the instrument is dishonoured at the due date for presentment, in any of 
the following cases :— 

(a) if the maker, drawee or acceptor intentionally prevents the presentment 
of the instrument, or, 

if the instrument being payable at his place of business, he closes such place on a 
business day during the usual business hours, or, 

if the instrument being payable at some other specified place, neither he nor 
any person authorized to pay it attends at such place during the usual business 
hours, or, 

if the instrinnent not being payable at any specified place, he cannot after due 
search be found ; 

(b) as against any party sought to be charged therewith, if he has engaged to 
pay notwithstanding non presentment; 

(c) as against any party if, after maturity, with knowledge that the instrument 
has not been presented— 

he makes a part payment on account of the amount due on the instru¬ 
ment, 

or promises to pay the amount due thereon in whole or in part, 

or otherwise waives his right to take advantage of any default in present¬ 
ment for payment; 

(d) as against the drawer, if the drawer could not suffer damage from the want 
of such presentment. 
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77. Liability of banker for negligently dealing with bill presented for payment.— 

When a bill of exchange accepted payable at a specified bank, has been duly presented 
there for payment and dishonoured, if the banker so negligently or improperly keeps^ 
deals with or delivers back such bill as to cause loss to the holder, he must com¬ 
pensate the holder for such loss. 


CHAPTER VI 

OF PAYMENT AND INTEREST 

78. To whom payment should be made. —Subject to the provisions of section S2, 
clause (c), payment of the amount due on a promissory note, bill of exchange or 
cheque must in order to discharge the maker or acceptor, be made to the holder of 
the instrument. 

79. Interest when rate specified. —When interest at a specified rate is expressly 
made payable on a promissory note or bill of exchange interest shall be calculated 
at the rate specified, on the amount of the principal money due thereon, from the 
date of the instrument, until tender or realization of such amount, or until such date 
after the institution of a suit to recover such amount as the Court directs. 

80. Interest when no rate specified. —^When no rate of interest is specified 
in the instrument, interest on the amount due thereon shall, notwithstanding any 
agreement relating to interest between any parties to the instrument, be calculated 
at the rate of six per centum per annum, from the date at which the same ought 
to have been paid by the party charged, until tender or realization of the ainouiit 
due thereon, or until such date after the institution of a suit to recover such amount 
as the Court directs. 

Explanation. —When the party charged is the indorser of an instrument dis¬ 
honoured by non-payment he is liable to pay interest only from the time that he 
receives notice of the dishonour. 

81. Delivery of instrument on payment or indemnity in case of loss. —Any 

person liable to pay, and called upon by the holder thereof to pay, the amount due 
on a promissory note, bill of exchange or cheque is before payment entitled to have 
it shown, and is on payment entitled to have it delivered up, to him, or, if the instru¬ 
ment is lost or cannot be produced to be indemnified against any furtlier claim thereon 
against him. 

CHAPTER VII 

OF DISCHARGE FROM LIABILITY ON NOTES, BILLS 
AND CHEQUES 

82. Discharge from liability, by cancellation, release and payment.— The maker 
acceptor or indorser respectively of a negotiable instrument is discharged from liability 
thereon— 

(a) to a holder thereof who cancels such acceptor’s or indorser’s name with 
intent to discharge him, and to all parties claiming under such holder ; 

to a holder thereof who otherwise discharges such maker, acceptor or 
indorser, and to all parties deriving title under such holder after notice 
of such discharge; 
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(c) to all parties thereto, if the instrument is payable to bearer, or has been 
indorsed in blank, and such maker, acceptor or indorser makes payment 
in due course of the amount due thereon. 

83. Discharge by allowing drawee more than forty-eight hours to accept.— 

If the holder of a bill of exchange allows the drawee more than forty-eight hours, 
exclusive of public holidays, to consider whether he will accept the same, ail previous 
parties not consenting to such allowance are thereby discharged from liability to 
such holder. 

84. When cheque not duly presented and drawer damaged thereby.—(1) Wlieie 
a cheque is not presented for payment wiuhin a reasonable time of its issue, and 
the diawer or person on whose accomit it is drawn had the right, at the time when 
presentment ought to have been made, as between himself and the banker, to have 
the ciieque paid and suh'ers actual damage through the delay, he is discharged to the 
extent of such damage, that is to say, to the extent to which such drawer or person 
is a creditor of the banker to a larger amount than he would have been if such cheque 
had been paid. 

(2) In determining what is a reasonable time, regard shall be had to the 
nature of the instrument, the usage of trade and of bankers, and the facts of the 
particular case. 

(;>) The ]u.)ider of the cheque as to which such drawer or person is so discharged 
shall be a creditor, in lieu of such drawer or person, of such banker to the extent of 
such discharge and entitled to recover tno amouat ifom him. 


iLLUSTEATIONS 

(ii) A draws a cheque for Rs. 1,000, and, when the cheque ought to be presented, 
has funds at the bank to meet it. The bank fails before the ciieque is presented. 
The drawer is discharged, but the holder can prove against the bank for the amount 
of the cheque. 

(b) A draws a cheque at Uinballa on a bank in Calcutta. The bank fails before 
the eiicqne could bo presented in ordinary course. A is not discharged, for he has 
not suffered actual dainagc through any delay in presenting the chctiuo. 

85. Cheque payable to order.—(1) Where a cheque payable to order pur¬ 
ports to be endorsed by or on behalf of the payee the dj awoe is discharged by pay¬ 
ment in due course. 

(2) Where a dieque is originallj^ expressed to be payable to bearer the drawee 
is discharged by payment in due course to the bearer thereof, notwithstauding any 
eiidui sement wiicthe]; in fuJl or in blank appe^nung therooii and notwithstanding that 
any such endorsenieiit pu.'ports to restrict or exclude further negotiation. 

85A. Drafts drawn by one branch of a bank on another payable to order.— 

Where ^ny draft, that is, an order to pay money, di'awn by one office of a bank upon 
aiiolh(3r office of the same bank for a sum of money payable to order on demand, 
pui’ports to be endorsed by or on behalf of the ]>ayee, Uie Oank is discharged by pay- 
meiit in due course. 


86- Parties not consenting discharged by quaiiffed or limited acceptance.— 

If the holder ol a bill of exchange acquiesces in a qualiiiea acceptance, or one limited 
to jiart oi the sum mentioned in the bill, or w^hich substitutes a different place or 
time for payment, or which, where the drawees are not partners, is not signed by 
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all the draweeSj all previous parties whose consent is not obtained to such acceptance^ 
are discharged as against the holder and those claiming under him unless on notice 
given by the holder they assent to such acceptance. 

Explanation. —An acceptance is qualified— 

(a) where it is conditional, declaring the payment to be dependent on the 

happening of an event therein stated ; 

(b) where it undertakes the payment of part only of the sum ordered to be 

paid ; 

(c) where, no place of payment being specified on the order, it undertakes 

the payment at a specified place, and not otherwise or elsewhere ; or 
where, a place of payment being specified in the order, it undertakes 
the payment at some other place and not otherwise or elsewhere ; 

(d) where it undertakes the payment at a time other than that at which under 

the order it would be legally due. 

87. Effect of material alteration. Alteration by indorsee. —Any material 
alteration of a negotiable instrument renders the same void as against any one 
who is a party thereto at the time of making such alteration and does not consent 
thereto, unless it was made in order to carry out the common intention of the original 
parties ; and any such alteration, if made by an indorsee, discharges his indorser 
from all liability to him in respect of the consideration thereof. 

The provisions of this section are subject to those of sections 20, 49, 86,125. 

88. Acceptor or indorser bound notwithstanding previous alteration. —An 

acceptor or indorser of a negotiable instrument is bound by his acceptance or indorse¬ 
ment notwithstanding any previous alteration of the instrument. 

89. Payment of instrument on which alteration is not apparent. —Where a 
promissory note, bill of exchange or cheque has been materially altered but does 
not appear to have been so altered, or where a cheque is presented for payment which 
does not at the time of presentation appear to be crossed or to have had a crossing 
which has been obliterated, 

payment thereof by a person or banker liable to pay, and paying the same ac¬ 
cording to the apparent tenor thereof at the time of payment and otherwise in due 
course, shall discharge such person or banker from all liabihty thereon ; and such 
payment shall not be questioned by reason of the instrument having been altered 
or the cheque crossed. 

90. Extinguishment of rights of action on bill in acceptor’s hands. —If a bill of 
exchange which has been negotiated is, at or after maturity, hold by the acceptor 
in his own right, all rights of action thereon are extinguished. 

CHAPTER Vm 

OF NOTICE OF DISHONOUR 

91. Dishonour by non-acceptance. —A bill of exchange is said to be dishonoured 
by non-acceptance when the drawee, or one of several drawees not being partners, 
makes default in acceptance upon being duly required to accept the bill, or where 
presentment is excused and the bill is not accepted. 

Where the drawee is incompetent to contract, or the acceptance is qualified, 
the bill may be treated as dishonoured. 
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92. Dishonour by non-payment. —promissory note, bill of exchange or 
cheque is said to be dishonoured by non-payment when the maker of the note, 
acceptor of the bill or drawee of the cheque makes default in payment upon being 
duly required to pay the same. 

93. By and to whom notice should be given. —When a promissory note, bill 
of exchange or cheque is dishonoured by non-acceptance or non-payment, the holder 
thereof, or some party thereto who remains hable thereon, must give notice that 
the instrument has been so dishonoured to all other parties whom the holder seeks 
to make severally liable thereon, and to some one of several parties whom he seeks 
to make jointly liable thereon. 

Nothing in this section renders it necessary to give notice to the maker of the 
dishonoured promissory note or the drawee or acceptor of the dishonoured bill of 
exchange or cheque. 

94. Mode in which notice may be given. —^Notice of dishonour may be given 
to a duly authorised agent of the person to whom it is required to be given, or, 
where he has died, to his legal representative, or, where he has been declared an 
insolvent, to his assignee ; may be oral or wi-ittcn ; may, if written, be sent by post; 
and may be in any form ; but it must inform the party to whom it is given, either in 
express terms or by reasonable intendment, that the instrument has been disho¬ 
noured, and in what way, and that lie will be held liable thereon ; and it must be 
given within a reasonable time after dishonour, at the place of business or (in case 
such party has no place of business) at the residence of the party for whom it is 
intended. 

If the notice is duly directed and sent by post and miscarries, such miscarriage 
does not render the notice invalid. 

95. Party receiving must transmit notice of dishonour. —Any party receiving 
notice of dishonour must, in order to render any prior party liable to himself, give 
notice of dishonour to such party within a reasonable time, unless such party other¬ 
wise receives due notice as provided by section 93. 

96. Agent for presentment. —When the instrument is deposited with an agent 
for presentment, the agent is entitled at the same time to give notice to his principal 
as if he were the holder giving notice of dishonour, and the principal is entitled to a 
further like period to give notice of dishonour. 

97. When party to whom notice given is dead.— When the party to whom notice 
of dishonour is despatched is dead, but the party despatching the notice is ignorant 
of his death, the notice is sufficient. 

98. When notice of dishonour is unnecessary.— No notice of dishonour is 
necessary— 

(a) when it is dispensed with by the party entitled thereto ; 

^b) in order to charge the drawer when he has countermanded payment; 

(c) when the party charged could not suffer damage for want of notice ; 

(d) when the party entitled to notice cannot after due search be ibund ; or 

the party bound to give notice is, for any other reason, unable without 
any fault of his own to give it; 

(e) to charge the drawers when the acceptor is also a drawer ; 

(f) in the case of a promissory note which is not negotiable ; 
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(g) when the party entitled to notice, knowing the facta, promisee U ico idi- 
tionally to pay the amount due on the instrument. 

CHAPTER IX 

OF NOTING AND PROTEST 

99. Noting .—When a promissory note or bill of exchange has been dishonoured 
by non-acceptance or non-payment, the holder may cause such dishonour to be 
noted by a notary public upon the instrument, or upon a paper attached thereto, 
or partly upon each. 

Such note must be made within a reasonable time after dislionoin’, and must 
specify the date of dishonour, the reasons, if any, assigned for such disiioiiour, or, 
if the instrument lias not been expressly dishonoured, the iea.son why tlio holder 
treats it as dishonoured, and the notary’s charges. 

100. Protest. —When a promissory note or bill of exchange has l)cen disho¬ 
noured by non-aeci'ptance or non-payment, the bolder may, within a reasonable 
time, cause such uiidionour to be noted and eertiiied by a notary public. Such 
certificate is called a protest. 

Protest for better security. —W'hen the acceptor of a bill of exchange has become 
insolvent, or his credit has been publicly impeached, before the maturity of the 
bill, the holder may, w’ithin a reasonable time, cause a notary public to demand 
better security of the acceptor, and on its being refosed may, within a reasonable 
time, cause such facts to be noted and certified as aforesaid. Such certificate is 
called a protest for bettor security. 

I 

101. Contents of protest. —A protest under section 100 must contain— 

(a) either the instrument itself, or a literal transcript of the instrument and 

of everything written or printed thereupon ; 

(b) the name of the person for whom and agauist whom the iiisti ument 

has been protested ; 

(c) a statement that payment or acceptance, or better security, as the case 

may be, has been demanded of such person by the notary public ; 
the teiaiis of his answer, if any, or a stateincnt that he gave no answer, 
or that he could not be found ; 

(d) when tlie note or bill has been dishonoured, the place and time of dis¬ 

honour, and, when better security has been refused, the place', and time 
of refusal ; 

(e) the subscription of the notary public making tlie protest; 

(f) in the event of an acceptance for honour or of a paymemt for honour, 

the RaiTie of the person by whom, of the person for Avhom, and the 
nianiior in which sueli acceptance Oi* payment was ofi'ered and offectod. 

A notary public may malco the demand mentioned in clause (c) of this section 
either in person or by his clerk or, where authorized by agreement or usage, by 
registered letter. 

102. Notice of protest. —When a promissory note or bill of exchange is required 

by law to be protested, notice of such protest must be given instead of notice of dis¬ 
honour, in the same manner and subject to the same conditions ; but the notice 
may be given by the notary public who makes the protest. ^ 
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103. Protest for non-payment after dishonour by non-aeceptanee.— All bills 
of exchange drawn payable at some other place than the place mentioned as the 
residence of the drawee, and which are dishonoured by non-acceptance, may, without 
further presentment to the drawee, be protested for non-payment in the place speci¬ 
fied for payment, unless paid before or at maturity. 

104. Protest of foreign bills. —^Foreign bills of exchange must be protested for 
dishonour when such protest is required by the law of the place where they are drawn. 

104A. When noting equivalent to protest. —For the purposes of this Act, where 
a bill or note is required to be protested within a specified time or before some fur¬ 
ther proceeding is taken, it is sufficient that the bill has been noted for protest before 
the expiration of the specified time or the taking of the proceeding ; and the formal 
protest may be extended at any time thereafter as of the date of the noting. 

CHAPTER X 

OF REASONABLE TIME 

105. Reasonable time. —In determining what is a reasonable time for present¬ 

ment for acceptance or payment, for giving notice of dishonour and for noting, 
regard shall be had to the nature of the instrument and the usual course of dealing 
with respect to similar instruments ; and, in calculating such time, public holidays 
shall be excluded. ^ 

106. Reasonable time of giving notice of dishonour.— If the holder and the 
party to whom notice of dishonour is given carry on business or live (as the case 
may be) in different places, such notice is given within a reasonable time if it is 
despatched by the next post or on the day next after the day of dishonour. 

If the said parties carry on business or live in the same place, such notice is given 
within a reasonable time if it is despatched in time to reach its destination on the 
day next after the day of dishonour. 

107. Reasonable time for transmitting such notice. —A party receiving notice 
of dishonour, who seeks to enforce his right against a prior party, transmits the 
notice within a reasonable time if he transmits it within the same time after its receipt 
as he would have had to give notice if he had been the holder. 


CHAPTER XI 

OF ACCEPTANCE AND PAYMENT FOR HONOUR AND 
REFERENCE IN CASE OF NEED 

108. Acceptance for honour. —When a bill of exchange has been noted or 
protested for non-acceptance or for better security, any person not being a party 
already liable thereon may with the consent of the holder, by writing on the bill, 
accept the same for the honour of any party thereto. 

109. How acceptance for honour must be made.— A person desiring to accept 
for honour must, by writing on the bill under his hand, declare that he accepts under 
protest the protested bill for the honour of the drawer or of a particular indorser 
whom he names, or generaUy for honour. 
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110. Aeeoptanee not specifying for whose honour It Is made.— Where the ac- 
oeptance does not express for whose honour it is made, it shall be deemed to be 
made for the honour of the drawer, 

111. Liability of acceptor tor honour. —An acceptor for honour binds himself 
to all parties subsequent to the party for whose honour he accepts to pay the amount 
of the bill if the drawee do not; and such party and all prior parties are liable in their 
respective capacities to compensate the acceptor for honour for all loss or damage 
sustained by him in consequence of such acceptance. 

But an acceptor for honour is not liable to the holder of the bill unless it is 
presented (or in case the address given by such acceptor on the bill is a place other 
than the place where the bill is made payable), forwarded for presentment, not later 
than the day next after the day of its maturity. 

112 . When acceptor for honour may be charged. —An acceptor for honour 
cannot be charged unless the bill has at its maturity been presented to the drawee 
for payment, and has been dishonoured by him, and noted or protested for such 
dishonour, 

118 . Payment for honour. —When a bill of exchange has been noted or pro¬ 
tested for non-payment, any person may pay the same for the honour of any party 
liable to pay the same, provided that the person so paying or his agent in that be¬ 
half has previously declared before a notary public the party for whose honour he 
pays, and that such declaration has been recorded by such notary public. 

114 . Right of payer for honour. —Any person so paying is entitled to all the 
rights, in respect of the bill, of the holder at the time of such payment, and may 
recover from the party for whose honour ho pays all sums so paid, with interest 
thereon and with all expenses properly incurred in making such payment. 

116 . Drawee in case of need. —Where a drawee in case of need is named in a 
bill of exchange, or in any indorsement thereon, the biU is not dishonoured until 
it has been dishonpured by such drawee. 

116 . Acceptance and payment without protest.— A drawee in case of need may 
aooept and pay the bill of exchange without previous protest. 

CHAPTER XII 
OF COMPENSATIOH 

117 . Rules as to compensation. —^The compensation payable in case of dis¬ 
honour of a promissory note, bill of exchange or cheque, by any party liable to the 
holder or any indorsee shall be determined by the following rules :— 

(a) the holder is entitled to the amount due upon the instrument, together 

with the expenses properly incurred in presenting, noting and pro¬ 
testing it; 

(b) when the person charged resides at a place different from that at which 

the instrument was payable, the holder is entitled to receive such sum 
at the current rate of exchange between the two places ; 

(o) an indorser who, being liable, has paid the amount due on the same is 
entitled to the amount so paid with interest at six per centum per 
annum from the date of payment until tender or realization thereofi 
together with all expenses caused by the dishonour and payment; 
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(d) when the person charged and such indorser reside at difihrent places, 

the indorser is entitled to receive such sum at the current rate of ex^ 
change between the two places ; 

(e) the party entitled to compensation may draw a bill upon the party liable 

to compensate him, payable at sight or on demand, for the amount due 
to him, together with all expenses properly incurred by him. Such 
bill must be accompanied by the instrument dishonoured and the pro¬ 
test thereof (if any). If such bill is dishonoured, the party dishonouring 
the same is liable to make compensation thereof in the same manner 
as in the case of the original bill. 

CHAPTER XIII 

SPECIAL RULES OF EVIDENCE 

118 . Presumptions as to negotiable Instruments. —Until the contrary is proved 
the following presumptions shall be made ;— 

(a) that every negotiable instrument was made or drawn for consideration, 

and that every such instrument, when it has been accepted, indorsed, 
negotiated or transferred, was accepted, indorsed, negotiated or trans¬ 
ferred for consideration; 

(b) that every negotiable instrument bearing a date was made or drawn on 

such date; 

(c) that every accepted bill of exchange was accepted within a reasonable 

time after its date and before its maturity ; 

(d) that every transfer of a negotiable instrument was made before its ma¬ 

turity ; 

(e) that the indorsements appearing upon a negotiable instrument were made 

in the order in which they appear thereon; 

(f) that a lost promissory note, bill of exchange or cheque was duly stamped ; 

(g) that the holder of a negotiable instrument is a holder in due course : 

Provided that where the instrument has been obtained from its lawful 
honour or from any person in lawful custody thereof by means of an 
offence or fraud, or has been obtained from the maker or acceptor 
thereof by means of an offence or fraud, or for unlawful consideration 
the burden of proving that the holder is a holder in due course lies 
upon him. 

119 . Presumption on proof of protest. —In a suit upon an instrument which 
has been dishonoured, the Court shall, on proof of the protest, presume the fact of 
dishonour, unless and until such fact is disproved. 

120 . Estoppel against denying original validity of instrument.— No maker of a 
promissory note, and no drawer of a bill of exchange or cheque, and no acceptor of a 
bill of exchange for the honour of the drawer shall, in a suit thereon by a holder 
in due course, be permitted to deny the validity of the instrument as originally made 
or drawn. 

121 . Estoppel against denying capacity of payee to indorse.— No maker of a 
promissory note and no acceptor of a bill of exchange payable to order shall, in a 
suit thereon by a holder in due course, be permitted to deny the payee's capacity, 
at the date of the note or bill, to indorse the same. 
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122. Estoppel against denying signature or capacity of prior party.— No in- 
dorser of a negotiable instrument shall, in a suit thereon by a subsequent holder, 
be permitted to deny the signature or capacity to contract of any prior party to the 
instrument. 


CHAPTER XIV 

OF CROSSED CHEQUES 

123. Cheque crossed generally. —Where a cheque bears across its face an addi¬ 
tion of the words “and company” or any abbreviation thereof, between two parallel 
transverse lines, or of two parellel transverse lines simply, either with or without 
the words “not negotiable”, that addition shall be deemed a crossing, and the cheque 
shall be deemed to be crossed generally. 

124. Cheque crossed specially. —Where a cheque bears across its face an addi¬ 
tion of the name of a banker, either with or without the words “not negotiable”, 
that addition shall be deemed a crossing, and the cheque shall be deemed to be crossed 
specially, and to be crossed to that banker. 

126. Crossing after issue. —Where a cheque is uncrossed, the holder may cross 
it generally or specially. 

Where a cheque is crossed generally, the holder may cross it specially. 

Where a cheque is crossed generally or specially, the holder may add the words 
“not negotiable”. 

Where a cheque is crossed specially, the banker to whom it is crossed may again 
cross it specially to another banker, his agent, for collection. 

126. Payment of cheque crossed generally, Payment of cheque crossed specially. 

Where a cheque is crossed generally, the banker on whom it is drawn shall not 
pay it otherwise than to a banker. Where a cheque is crossed specially, the banker 
on whom it is drawn shall not pay it otherwise than to a banker to whom it is crossed, 
or his agent for collection. 

127. Payment of cheque crossed specially more than once.— Where a cheque 
is crossed specially to more than one banker, except when crossed to an agent for 
the purpose of collection, the banker on whom it is drawn shall refuse payment 
thereof. 


128. Payment in due course of crossed cheque. —Where the banker on whom 
a crossed cheque is drawn has paid the same in due course, the banker paying the 
cheque, and (in case such cheque has come to the hands of the payee) the drawer 
thereof, shall respectively be entitled to the same rights, and be placed in the same 
position in all respects as they would respectively be entitled to and placed in if 
the amount of the cheque had been paid to and received by the true owner thereof. 

129. Payment of crossed cheque out of due course.— Any banker paying a 
cheque crossed generally otherwise than to a banker, or a cheque crossed specially 
otherwise than to the banker to whom the same is crossed or his agent for collection, 
being a banker, shall be liable to the true owner of the cheque for any loss he may 
sustain owing to the cheque having been so paid. 
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130, Cheque bearing ‘‘not n^otlable”,—A person taking a cheque Grossed 
generally or specially, bearing in either case the words '‘not negotiable*^ shall not 
have, and shall Hot be capable of giving a better title to the cheque than that which 
the person from whom he took it had. 

181. Non-liability of banker receiving payment of cheque.— A banker who 
has in good faith and without negligence received payment for a customer of a 
cheque crossed generally or specially to himself shall not, in case the title to the 
cheque proves defective, incur any liability to the true owner of the cheque by reason 
only of having received such payment. 

Explanation. —A banker receives payment of a crossed cheque for a customer 
within the meaning of this section notwithstanding that he credits his customer's 
account with the amount of the cheque before receiving payment thereof. 

131A. Application of Chapter to Drafts.— The provisions of this Chapter shall 
apply to any draft as defined in Section 85A, as if the draft were a cheque. 

CHAPTER XV 
OF BILLS IN SETS 

132. Set of bills.—Bill of exchange may be drawn in parts, each part being 
numbered and containing a provision that it shall continue payable only so long as 
the other remains unpaid. All the parts together make a set; but the whole set 
constitutes only one bill, and is extinguished when one of the parts, if a separate bill, 
would be extinguished. 

Exception. —When a person accepts or indorses different parts of the bill in 
favour of different persons, he and the subsequent indorsers of each part are liable on 
such part as if it were a separate bill. 

133. Holder of first acquired part entitled to all.— As between holders in due 
course of different parts of the same set he who first acquired title to his part is 
entitled to the other parts and the money represented by the bill. 

CHAPTER XVI 

OF INTERNATIONAL LAW 

134. Law governing liability of maker, acceptor or indorser of foreign Instru¬ 
ment. —In the absence of a contract to the contrary, the liability of the maker or 
drawer of a foreign promissory note, bill of exchange or cheque is regulated in all 
essential matters by the law of the place where he made the instrument, and the 
respective liabilities of the acceptor and indorser by the law of the place where the 
instrument is made payable. 


Illustration 

A bill of exchange was drawn by A in California, where the rate of interest is 25 
per cent., and accepted by B, payable in Washington, where the rate of interest 
is 6 per cent. The bill is indorsed in India, and is dishonoured. An action 
on the bill is brought against B in India. He is liable to pay interest at the 
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rate of 6 per cent, only ; but, if A is charged as drawer, A is liable to pay intereet at 
the rate of 25 per cent. 

185. Law of place of payment governs dishonour. —Where a promissory note, 
bill of exchange or cheque is made payable in a different place from that in which 
it is made or indorsed, the law of the place where it is made payable determines 
what constitutes dishonour and what notice of dishonour is sufficient. 

Illustration 

A bill of exchange drawn and indorsed in India but accepted payable in 
France, is dishonoured. The indorsee causes it to be protested for such dishonour, 
and gives notice thereof in accordance with the law of France, though not in ac¬ 
cordance with the rules herein contained in respect of bills which are not foreign. 
The notice is sufficient. 

136. Instrument made, etc., out of India but in accordance with Its law.— 

If a negotiable instrument is made, drawn, accepted or indorsed out of India, but 
in accordance with the law of India, the circumstance that any agreement evidenced 
by such instrument is invalid according to the law of the country wherein it 
was entered into does not invalidate any subsequent acceptance or indorsement 
made thereon in India. 

187. Presumption as to foreign law. —The law of any foreign country regarding 
promissory notes, bills of exchange and cheques shall be presumed to be the same 
as that of India, unless and until the contrary is proved. 

CHAPTER XVII 
NOTARIES PUBLIC 

188. Power to appoint notaries public. —The State Government may, from time 
to time, by notification in the official Gazette, appoint any person, by name or by 
virtue of Ms office, to be a notary public under this Act and to exercise his functions 
as such within any local area, and may, by like notification, remove from office any 
notary public appointed under this Act. 

139. Power to make rules for notaries public.— The State Government may 
from time to time, by notification in the official Gazette, make rules consistent with 
this Act for the guidance and control of notaries public appointed under this Act, 
and may, by such rules (among other matters), fix the fee payable to such notaries. 

SOHBDULE: Enactments REPEALED 

Repealed by the Repealing and Amending Act, 1891 (XII of 1801). 
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